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No.  12,094. 
Allen  t>.  Kersey. 

Bux  Bbtatw.— DacrifHo*.— Iq  descriptions  of  rail  estate,  monuments 
first  coatrol,  then  courses  sad  distances,  and  lastly  the  designated  quan- 
tity. 

Same. — Iked.— Intention  rj  Partiet.— When  there  la  a  contest  between  the 
parties  as  to  what  has  passed  by  a  deed,  the  circumstances  under  which 
It  was  executed,  and  the  intention  of  the  parties,  ought  to  be  considered. 

Sake. — ConenanU  of  Title. — Limitation  of. — Covenants  of  title  must  be  lim- 
ited to  the  estate,  as  well  as  to  the  particular  parcel  of  ground,  intended 
to  be  conveyed,  as  evinced  by  the  description  in  the  deed,  when  applied 
to  the  property  aa  it  was  situated  at  the  time  of  the  conveyance. 

Sajul— Seitia.— Breach  of  Warranty.— K.,  while  the  owner  of  ■  lot,  built 
two  houses  thereon,  one  of  which  was  intentionally  lapped  over  twenty 
inches  upon  the  north  half  of  said  lot  He  subsequently  conveyed  the 
whole  lot  to  A.  Afterwards  A.,  believing  that  all  the  south  house  was 
situate  upon  the  south  half,  conveyed  said  south  half  to  C.  and  the  north 
half  back  to  K.  By  proceedings  for  that  purpose  against  K.  and  A.,  CT.'s 
deed  was  reformed  so  aa  to  make  it  convey  all  the  ground,  including  the 
twenty  inches,  upon  which  the  south  house  stood.  K.  sued  A.  on  his 
covenants  of  warranty  to  recover  damages. 
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Held,  that  K.,  having  knowledge  of  all  the  facts  at  the  time  of  taking  hi* 
deed,  and  that  C.  was  in  possession  of  the  south  house  and  the  ground 
upon  which  it  stood,  under  claim  of  title,  can  not  recover. 

From  the  Marion  Superior  Court. 
8.  M.  Skepard,  for  appellant. 
H.  Dailey,  for  appellee. 

Niblack,  C.  J. — Complaint  by  Sarah  E.  Kersey,  charging 
that,  on  the  8th  day  of  May,  1880,  Horace  E.  Allen,  for  a 
valuable  consideration,  conveyed  to  her,  by  a  general  war- 
ranty deed,  the  north  half,  or  twenty-one  (21)  feet  off  the 
north  side,  of  lot  No.  twenty-two  (22),  in  McCarty's  subdi- 
vision of  out-lots  one  hundred  and  nineteen  (119),  and  a  part 
of  one  hundred  and  eighteen  (118),  in  the  city  of  Indiana- 
polis; that  at  the  time  of  the  execution  of  said  conveyance 
the  said  Allen  did  not  have  a  good  and  indefeasible  title,  and 
was  not  lawfully  seized  of  a  strip  of  one  foot  and  eight 
inches  in  width  off  the  south  side  of  the  real  estate  described 
in  said  deed ;  that  afterwards,  on  the  22d  day  of  October, 
1881,  in  a  certain  action  in  which  one  Ann  M.  Conklin  was 
plaintiff,  and  the  plaintiff  herein  and  the  said  Horace  R. 
Allen  and  others  were  defendants,  the  said  Ann  M.  Conklin, 
by  the  consideration  and  judgment  of  the  superior  court  of 
Marion  county,  recovered  from  ber,  the  said  Sarah  E.  Ker- 
sey, the  plaintiff  in  this  action,  the  said  strip  of  ground,  one 
foot  and  eight  inches  in  width,  upon  the  strength  of  an  out- 
standing, pre-existing  and  superior  title  vested  in  her,  the 
said  Ann  M.  Conklin.  Wherefore  damages  were  demanded 
for  the  loss  of  said  strip  of  ground  and  for  expenses  incurred 
in  defending  the  action  prosecuted  as  above  for  the  recovery 
of  the  same. 

Allen  answered  in  three  paragraphs:  First.  In  general  de-  ' 
nial.    Second.   That  in  the  year  1865,  the  plaintiff  was  the 
owner  of  lot  No.  twenty-two  (22),  described  in  the  com- 
plaint ;  that  while  she  was  such  owner  she  erected  two  houses 
on  said  lot,  one  on  the  north  side,  and  the  other  on  the  south 
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side  thereof;  that  the  plaintiff  caused  the  house  so  erected 
on  the  south  side  of  said  lot  to  be  placed  or  to  lap  over  one 
foot  and  eight  inches  upon  the  north  half  of  the  same ;  that 
afterwards  the  plaintiff,  acting  in  conjunction  with  her  hus- 
band, Oliver  Kersey,  conveyed  said  lot,  with  the  houses 
thereon,  to  him,  the  said  Allen ;  that  afterward  he,  the  de- 
fendant Allen,  sold  and  by  deed  conveyed  the  south  half  of 
said  lot  to  Ann  M.  Conklin,  believing  at  the  time  that  all  of 
the  south  house  was  situate  upon  said  south  half  of  such  lot; 
that  the  said  Ann  M.  Conklin  immediately  went  into  the 
possession  of  said  south  house,  and  the  ground  upon  which 
it  is  situate,  and  has  ever  since  so  continued  in  possession  of 
the  same ;  that  afterwards  he,  the  said  Allen,  sold  and  con- 
veyed the  remainder  of  said  lot,  describing  it  as  the  north 
half,  or  twenty-one  (21)  feet  off  the  north  side  thereof,  to  the 
plaintiff;  that  at  the  time  of  such  sale  and  conveyance  the 
plaintiff  well  knew  that  the  south  house  lapped  over  one 
foot  and  eight  inches  upon  the  north  half  of  such  lot,  and 
that  the  said  Ann  M.  Conklin  was  in  the  possession  of  such 
south  house  and  the  ground  upon  which  it  stood,  under  a 
bona  fide  claim  of  title ;  that  at  that  time  he,  the  said  Allen, 
was  ignorant  of  the  fact  that  the  south  house  so  lapped  over 
onto  the  north  half  of  the  lot  in  question.  "Wherefore 
judgment  for  the  defendant  was  demanded.  Third.  Setting 
up  substantially  the  same  facts  in  a  different  form,  and  the 
proceedings  in  the  case  of  Ann  M.  Conklin  against  the  plain- 
tiff and  others,  referred  to  in  the  complaint,  in  estoppel  of 
the  action. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
answer,  and  an  issue  was  formed  upon  the  third  paragraph. 
The  court  below  at  special  term  made  a  finding  for  the  plain- 
tiff, assessing  her  damages  at  (162.10,  and  rendered  judgment 
accordingly.  This  judgment  was  afterwards  affirmed  at  gen- 
eral term. 

The  record  of  the  case  of  Ann  M.  Conklin  against  Mrs. 
Kersey  and  Allen  and  others  was  read  in  evidence  at  the  trial. 
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That  record  showed  that  case  to  have  been  an  application  by 
Ann  M.  Conklin  to  have  the  deed  made  by  Allen  and  wife  to 
her  so  corrected  and  reformed  as  to  make  it  embrace  all  of 
the  ground  upon  which  the  south  house  stood,  upon  the  allega- 
tion that  such  was  the  intention  of  the  parties  when  the  deed 
was  made,  and  that  the  deed  in  question  had  been  so  cor- 
rected and  reformed  as  against  Mrs.  Kersey  as  well  as  Allen. 

That  record  further  showed  that  the  court  in  that  case  made 
a  special  finding  of  the  facta  proven  at  the  trial,  which  was 
in  substantial  accordance  with  the  allegations  of  the  second 
paragraph  of  the  answer  filed  in  this  case,  except  that  it  stated 
rather  more  strongly,  that  when  Mrs.  Kersey  built  the  south 
house,  she  intentionally  lapped  it  over  one  foot  and  eight 
inches  onto  the  north  half  of  the  lot,  and  that  when  she  re- 
ceived the  conveyance  back  to  such  north  half  from  Allen  and 
wife,  she  had  full  knowledge  of  the  fact  that  Ann  M.  Conklin 
was  in  the  actual  possession  of  the  south  house  and  the  ground 
upon  which  it  was  and  is  still  situate,  under  a  claim  of  title, 
and  was  exercising  acts  of  ownership  over  both  the  house  and 
such  ground,  and  of  all  that  pertained  to  the  title  of  lot 
twenty-two  (22)  herein  above  described. 

In  view  of  all  the  circumstances  under  which  it  was  made, 
that  special  finding  was,  and  still  continues  to  be,  binding  upon 
Mrs.  Kersey,  as  to  the  condition  of  affaire  existing  at  the  time 
she  received  the  conveyance  from  Allen  and  wife  for  the  north 
half  of  the  lot  in  question. 

The  recitals  in  a  deed  of  conveyance  as  to  the  quantity  of 
acres,  or  feet,  which  the  land  contains,  which  it  assumes  to 
convey,  are  not  always  conclusive  as  to  the  dimensions  of  the 
particular  tract  actually  conveyed,  or  intended  to  be  con- 
veyed. In  describing  a  tract  of  land,  monuments  have  a  con- 
trolling influence.  Next  to  monuments  courses  and  distances 
control.  Lastly,  in  the  absence  of  both  monuments  and 
courses  and  distances,  the  designated  quantity  will  prevail. 
3  Washb.  Real  Prop.  (4th  ed.)  407 ;  Simonton  v.  Thompson, 
55  Ind.  87. 
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In  determining  how  far  the  alleged  quantity  which  a  tract 
of  land  contains  ought  to  control  in  its  description,  the  con- 
text and  other  descriptive  words  ought  to  be  taken  into  con- 
sideration. When  there  is  a  contest  between  the  parties  as 
to  what  has  passed  by  a  deed,  the  circumstances  under  which 
the  deed  was  executed,  and  the  consequent  presumed  inten- 
tion of  such  parties,  ought  to  be  considered.  3  Washb.  Real 
Prop.  384. 

Covenants  of  title  must  by  the  same  rule  be  limited  to  the 
estate  as  well  as  the  particular  parcel  of  ground  intended  to 
be  conveyed,  as  evinced  by  the  description  in  the  deed,  when 
applied  to  the  property  as  it  was  situated  at  the  time  of  the 
conveyance.  Rawle  Cov.  of  Title,  523,  et  seq.;  3  Washb. 
Real  Prop.  491. 

Mrs.  Kersey  having  intentionally  placed  apart  of  the  south 
house  upon  the  north  half  of  the  lot,  and  having  in  this  way 
contributed  to  bringing  about  the  complications  which  gave 
rise  to  this  suit,  and  having  accepted  the  deed,  upon  the  cov- 
enants of  which  this  action  is  based,  with  full  knowledge  of 
the  existence  of  these  complications,  we  think  the  court  be- 
low, at  special  term,  erred  in  holding  that  the  failure  of  the 
deed  to  convey  to  Mrs,  Kersey,  and  to  assure  to  her  posses- 
sion of,  a  full  half  of  the  lot,  was  a  breach  of  the  covenants 
in  the  deed.  John  Hancock  M.  L.  Ins.  Co.  v.  Patterson,  103 
Ind.  582;  Kellogg  v.  Wood,  4  Paige,  578. 

All  the  evidence  which  might  have  been  admitted  under  the 
second  paragraph  of  the  answer  in  this  case,  was  admissi- 
ble under  the  third  paragraph.  We  have  not  for  that  reason 
examined  the  second  paragraph  of  the  answer  with  reference 
to  its  technical  sufficiency  in  every  respect  upon  demurrer. 

The  judgment  at  general  term  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings. 

Filed  Nov.  23, 1885. 
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Practice.— Flea  Defective  Compliant  Cured  by  Judgment.— Supreme  ttourfc— 
Where  the  defects  in  a  complaint  are  such  as  ma;  be  obviated  by  evi- 
dence on  the  trial,  they  will  be  held  cured  by  the  finding  and  judgment, 
when  questioned  for  the  first  time  by  an  assignment  of  error  in  the  Su- 
preme Court. 

Change  or  Judge.— Affidavit. —Practice.-  -Under  section  412,  K  S.  1881, 
in  any  civil  action,  when  the  proper  affidavit  for  a  change  of  judge  is 
made  and  filed  by  a  party,  the  court,  or  the  judge  in  vacation,  has  no 
discretion,  but  must  grant  the  change. 

Same. — Proceeding*  Supplementary  to  Eieeutim. — "Civil  Action." — A  proceed- 
ing supplementary  to  execution  is  such  a  civil  action  as  entitles  a  party, 
upon  a  proper  application,  to  a  change  of  venue  or  judge. 

From  the  Fulton  Circuit  Court. 
M.  R.  Smith  and  G.  W.  Holman,  for  appellants. 
J.  Rowley,  M,  A.  Baker,  M.  L.  Eesich  and   0.  F.  Mont- 
gomery, for  appellee. 

Howk,  J. — In  this  case,  the  appellee,  Holman,  filed  his 
verified  complaint,  in  the  court  below,  against  the  appellants 
Burkett,  McCarter  and  Smith,  under  the  provisions  of  sec- 
tion 819,  R.  S.  1881.  This  section  is  a  literal  re-enactment 
of  section  522  of  the  civil  code  of  1852,  and  it  contains 
provisions  in  relation  to  what  were  called,  in  that  code,  "Pro- 
ceedings Supplementary  to  Execution."  In  his  verified  com- 
plaint, the  appellee  alleged  that  he  had  recovered  a  judgment, 
before  a  justice  of  the  peace  of  Fulton  county,  against  the 
appellant  Burkett,  for  $122.10,  and  that  an  execution  issued 
by  the  justice,  on  such  judgment,  to  the  proper  constable,  had 
been  returned  unsatisfied ;  that  thereupon  appellee  caused  a 
transcript  to  be  made  out,  by  such  justice,  of  all  the  pro- 
ceedings in  such  cause,  which  transcript  was  filed  in  the  office 
of  the  clerk  of  the  Fulton  Circuit  Court,  and  an  execution 
was  issued  to  the  sheriff  of  Fulton  county,  which  execution 
was  returned  wholly  unsatisfied,  no  property  of  Burkett  be- 
ing found. 
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Appellee  farther  alleged,  that  appellant  McCarter,  a  resi- 
dent of  Fulton  county,  was  indebted  to  Burkett  in  the  sum 
of  $1,000,  and  the  appellant  Smith  was  also  indebted  to 
Burkett,  the  amount  of  which  indebtedness  was  unknown  to 
appellee;  which,  with  the  amount  already  in  the  hands  of 
Burkett,  claimed  by  him  as  exempt  from  execution,  exceeded 
the  amount  so  exempt  by  law  from  execution.  Wherefore,  etc. 

There  was  no  demurrer  filed  to  this  complaint,  hut  the 
sufficiency  of  the  facta  therein  stated  to  constitute  a  cause  of 
action  is  called  in  question  here,  by  appellants'  assignment, 
as  error,  that  such  complaint  does  not  state  sufiicient  tacts. 
If  the  sufficiency  of  the  complaint  had  been  "tested  by  de- 
murrer or  motion  to  dismiss  or  strike  out  the  same,"  in  the  cir- 
cuit court,  as  is  provided  in  section  822,  R.  S.  1881,  it  would 
.seem  to  us  that  it  was  clearly  insufficient  for  the  following 
reasons:  1.  Because  it  failed  to  show  that  the  execution, 
issued  by  the  justice,  had  been  returned  by  the  proper  con- 
stable, endorsed  "  that  no  goods  or  chattels  could  be  found 
sufficient  to  satisfy  the  judgment  or  a  part  thereof,"  or  that 
the  justice's  certificate  of  such  return  by  the  constable  had 
been  filed  and  recorded  with  the  transcript  of  the  judgment, 
in  the  proper  order-book,  as  required  by  section  614,  R.  S. 
1881 ;  2.  Because  it  was  not  alleged  in  such  complaint,  that 
before  the  issue  of  the  execution  to  the  sheriff  of  Fulton 
county,  the  appellee  or  his  agent  filed  with  the  proper  clerk 
"his  affidavit  that  the  judgment  is  unpaid  in  whole  or  in 
part,  stating  the  amount  due,"  as  required  by  the  same  sec- 
tion 614;  and  3.  Because,  in  such  complaint,  the  appellee  did 
not  allege  that  the  judgment,  or  any  part  thereof,  was  due 
and  unpaid.  If  these  objections  to  the  complaint  had  been 
presented  at  the  proper  time  and  in  the  proper  manner,  they 
would  ■  have  been  fatal,  we  think,  to  its  sufficiency.  But, 
after  trial  and  judgment,  and  on  appeal  to  this  court,  these 
objections  to  the  complaint  come  too  late ;  for  they  are  such 
as  might  have  been  and,  doubtless,  were  obviated  by  the  evi- 
dence on  the  trial,  and  cured  by  the  finding  and  judgment. 
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JkmeOtm  v.  Hardy,  67  Ind.  393;  Field  v.  Burton,  71  Ind. 
380;  Baltimore,  do.,  R.  R.  Go.  v.  Kreiger,  90  Ind.  380. 

The  questions  chiefly  discussed  by  appellants'  counsel,  in 
their  briefs  of  this  cause,  and  upon  which  they  seem  to  rely 
for  the  reversal  of  the  judgment  and  orders  of  the  court  be- 
low, are  such  as  arise  under  the  alleged  error  of  the  court  in. 
overruling  their  motion  for  a  new  trial.  In  this  motion,  the 
first  cause  assigned  for  such  new  trial  was  an  alleged  error 
of  the  court  in  overruling  appellants'  motion  for  a  change 
of  judge.  It  is  shown  by  a  bill  of  exceptions  appearing  in 
the  record,  that,  at  the  proper  time,  the  appellants  moved  the 
court,  upon  affidavit  filed,  for  a  change  of  judge,  upon  the 
ground  that  they  could  not  have  a  fair  and  impartial  trial  in 
this  cause,  "  on  account  of  the  bias  and  prejudice  of  the 
judge  before  whom  the  said  cause  is  pending."  This  motion 
was  overruled  by  the  court,  the  appellants  excepted  to  the 
ruling  at  the  time  and  filed  their  bill  of  exceptions,  and  they 
assigned  such  ruling  as  cause  for  a  new  trial,  in  their  motion 
therefor.  The  question,  therefore,  is  fairly  saved  in  the 
record  of  this  cause,  and  is  properly  presented  here  for  our 
decision.  Did  the  trial  court  err  in  refusing  the  appellants. 
a  change  of  judge,  or,  as  it  is  inaptly  called,  "  a  change  of 
venue  "  from  the  judge  ? 

In  section  412,R.S.  1881,  it  is  thus  provided:  "The  court 
in  term,  or  the  judge  thereof  in  vacation,  shall  -change  the 
venue  of  any  civil  action  upon  the  application  of  either  party, 
made  upon  affidavit  showing  one  or  more  of  the  following 
causes:     *     *     *     * 

"Seventh.  When  either  party  shall  make  and  file  an  affi- 
davit of  the  bias,  prejudice,  or  interest  of  the  judge  before 
whom  the  said  cause  is  pending." 

The  language  of  this  section  of  the  civil  code  is  -manda- 
tory, and  there  can  be  no  doubt  that,  in  any  civil  action,  when 
the  proper  affidavit  is  made  and  filed  by  the  proper  party,  at 
the  proper  time,  the  court  in  term,  or  the  judge  in  vacation 
before  whom  the  cause  is  pending,  has  no  discretion,  but  must 
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grant  the  change  of  venae  or  change  of  judge.  This  is  set-  ■ 
tied  by  many  decisions  of  this  court  Kruh  v.  Griffith,  68 
Ind.  444 ;  Shoemaker  v.  Smith,  74  Ind.  71 ;  Heshion  v.  Press- 
ley,  80  Ind.  490. 

In  the  early  case,  under  the  code,  of  Witter  v.  Taylor,  7 
Ind.  110,  the  court  said:  "Applications  for  change  of  venue, 
in  civil  eases,  are  not  addressed  to  the  discretion  of  the  court. 
Like  surety  to  keep  the  peace,  they  are  measured  more  by  the 
feelings  of  the  party  making  the  application,  than  by  any 
distinctive  features  which  the  court  might  recognize  as  a  just 
ground  of  apprehension.  If  the  affidavit  ia  in  substantial 
conformity  to  the  statute,  the  change  must  be  granted.  The 
statute  is  explicit."  Shaw  v.  Hamilton,  10  Ind.  182;  Shat- 
tuck  v.  Myera,  13  Ind.  46 ;  Qoldeby  v.  Bate,  18  Ind.  147. 

We  do  not  understand  that  appellee's  learned  counsel,  in 
their  brief  of  this  cause,  controvert  the  law  as  we  have  stated 
it,  in  relation  to  a  change  of  judge  or  change  of  venue,  in  a 
civil  action.  But  counsel  claim  that  such  a  suit  as  the  one 
at  bar  is  not  a  "  civil  action  "  within  the  meaning  of  the  sec- 
tions of  the  civil  code  providing  for  a  change  of  venue  or  a 
change  of  judge.  Counsel  further  claim  that  such  a  suit  as 
the  one  now  before  us  ie  a  special  proceeding,  to  which  the 
general  provisions  of  the  civil  code  are  not  applicable,  except 
as  expressly  made  so,  and  that,  in  such  a  proceeding,  no  pro- 
vision whatever  is  made,  in  the  code  or  elsewhere,  for  either 
a  change  of  venne  or  a  change  of  judge.  Therefore,  it  is 
claimed  by  appellee's  counsel,  that  the  appellants'  motion  for 
a  change  of  judge,  or  for  a  change  of  venue  from  the  judge, 
was  unwarranted  and  unauthorized  bylaw,  and  that  no  avail- 
able error  was  committed  by  the  court  in  overruling  such 
motion,  or  in  refusing  such  change  of  jndge  or  change  of 
venue.  We  are  not  inclined,  however,  to  adopt  this  view  of 
the  question  now  under  consideration. 

In  the  first  section  of  the  civil  code  of  1881,  section  249, 
R.  S.  1881,  it  is  thus  provided:  "There  shall  be  no  distinc- 
tion in  pleading  and  practice  between  actions  at  law  and  suits  . 
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in  equity ;  and  there  shall  be  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights  and  the  redress 
of  private  wrongs,  which  shall  be  denominated  a  civil  action." 

On  the  19th  day  of  September,  1881,  the  civil  code  of  1881 
took  effect,  and  superseded  and,  in  effect,  repealed  the  civil 
code  of  1852,  which  had  been  in  force  since  May  6th,  1853. 
Under  the  old  code  of  1852,  what  appellee's  counsel  denom- 
inate a  "  special  proceeding  "  was  contemplated  and  provided 
for.  Thus,  in  section  682  of  the  old  code,  it  was  thus  pro- 
vided: "The  party  procuring  a  special  proceeding  shall  be 
known  as  the  plaintiff,  and  the  adverse  party  as  the  defend- 
ant." 2  R.  S.  1876,  p.  281.  Even  this  slight  reference  to, 
or  authority  for,  what  is  called  a  special  proceeding,  is  no- 
where to  be  found  in  the  civil  code  of  1881. 

We  have  said  that  section  819,  R.  S.  1881,  under  which 
this  suit  was  instituted,  is  a  literal  re-enactment  of  section  522 
of  the  civil  code  of  1852.  So,  also,  we  may  say  that  sections 
820  and  821  of  the  civil  code  of  1881  are  substantially  re- 
enactments  of  sections  523  and  524  of  the  old  code  of  1852. 
These  sections  622,  523  and  524  of  the  civil  code  of  1852 
have  often  been  examined  and  considered  by  this  court ;  and, 
in  regard  to  their  provisions,  there  is  some  contrariety  of 
opinion  in  our  decisions,  but  not  upon  the  questions  pre- 
sented in  this  case. 

In  Toledo,  etc.,  R.  W.  Co.  v.  Howes,  68  Ind.  458,  the  court 
said :  "  But  we  are  clearly  of  the  opinion,  that  in  proceedings 
supplementary  to  execution,  instituted  under  section  522  of 
the  code,  against  the  execution  defendant  and  either  his  debtor 
or  the  custodian  of  bis  property,  the  answers  of  the  defendants 
under  oath,  in  denial  either  of  the  possession  of  such  prop- 
erty or  of  the  existence  of  the  alleged  indebtedness,  are  not 
final  and  conclusive  upon  any  question  of  tact  involved 
therein ;  hut,  as  to  any  such  question,  pleadings  may  be  filed, 
and  issues,  either  of  law  or  of  fact,  may. be  joined  by  and  be- 
tween the  plaintiff  and  the  defendants  or  either  of  them,  or 
by  and  between  the  defendants ;  and  such  issues  so  joined  may 
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be  heard,  tried  and  determined  in  the  same  manner  as  other 
issues  of  law  or  fact,  in  other  civil  actions  or  proceedings." 

So,  in  Kissell  v.  Anderson,  73  Ind.  485,  after  referring  to 
the  decision  in  Toledo,  etc.,  R.  W.  Go.  v.  Howes,  supra,  the 
court  said :  "  The  effect  of  this  decision  is  to  place  proceed- 
ings supplementary  to  execution  substantially  on  the  same 
footing  as  any  other  civil  action ;  and,  therefore,  if  any  party 
to  such  proceedings  may  wish  to  take  the  opinion  of  this  court, 
in  regard  to  any  supposed  error  of  the  trial  court  therein,  we 
are  of  the  opinion  that  such  error  must  be  saved  and  presented 
in  and  by  the  record,  in  the  same  manner  as  in  any  other  civil 
action."  To  the  same  effect,  substantially,  are  the  following 
cases  :  McMahan  v.  Works,  72  Ind.  19  ;  AMI  v.  Riddle,  75 
Ind.  345 ;  Johnson  v.  Jones,  79  Ind.  141,  on  p.  147  ;  Fowler 
v.  Origin,  83  Ind.  297. 

In  section  822,  R.  S.  1881,  it  is  provided  as  follows :  "Costa 
shall  be  awarded  and  taxed  in  this  proceeding  as  in  other 
eases ;  and  all  proceedings  under  this  act,  after  the  order  has 
been  made  requiring  parties  to  appear  and  answer,  shall  be 
summary,  without  farther  pleadings,  upon  the  oral  examina- 
tion and  testimony  of  parties  and  witnesses.  But  the  suffi- 
ciency of  the  order  and  of  the  affidavit  first  filed  by  the 
plaintiff  may  be  tested  by  demurrer  or  motion  to  dismiss  or 
strike  out  the  same." 

All  of  this  section  822,  except  so  much  thereof  as  relates 
to  the  award  and  taxation  of  costs,  is  new  legislation,  that  is, 
it  is  not  to  be  found  in  the  old  code  of  1852,  but  appears  for 
the  first  time  in  the  civil  code  of  1881.  So  much  of  the  sec- 
tion as  relates  to  costs  is  a  literal  re-enactment  of  section  525 
in  the  civil  code  of  1852.  2  R.  S.  1876,  p.  232.  The  new 
legislation  in  such  section  is  what  may  be  called  a  legislative 
overruling,  by  implication,  of  the  decisions  of  this  court,  in 
Toledo,  etc.,  R.  W.  Go.  v.  Howes,  supra,  and  the  cases  which 
follow  it.  That  is,  contrary  to  the  decisions  of  this  court  in 
the  cases  cited,  that  pleadings  might  be  filed  and  issues  of  law 
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or  fact  formed,  in  such  suite  as  the  one  at  bar,  section  822 
provides,  in  effect,  that  there  shall  be  no  pleadings  filed  in 
such  cases,  except  that  the  sufficiency  of  the  plaintiff's  affi- 
davit or  verified  complaint  "  may  be  tested  by  demurrer,  or 
motion  to  dismiss  or  strike  out  the  same."  The  reasons  for 
this  new  legislation  are  not  obvious,  and  its  policy  might  well 
be  doubted ;  but,  of  course,  it  is  a  proper  subject  of  legisla- 
tion, and,  in  such  a  case,  the  policy  of  the  law  is  not  8  ques- 
tion for  the  courts.  We  are  not  inclined,  however,  to  extend 
the  provisions  of  section  S22,  by  construction,  beyond  the 
plain  import  of  the  language  used  therein.  By  the  terms  of 
the  section,  the  proceedings  in  such  a  suit  as  this  are  to  be 
"  summary,"  in  the  Bense  that  they  are  to  be  "  without  further 
pleadings,"  but  in  no  other  sense.  Such  a  suit  is  what  the 
code  denominates  a  "civil  action,"  and  certainly  there  is  noth- 
ing in  section  S22,  or  in  any  other  section  of  the  civil  code  of 
1881,  to  indicate  that  the  proceedings  in  such  suit  are  so 
"  summary  "  that  a  party  may  not,  upon  a  proper  application 
made  at  the  proper  time,  obtain  a  change  of  venue  or  a  change 
of  judge  therein. 

In  the  case  in  hand,  we  are  of  opinion  that  the  trial  court 
erred  in  overruling  the  appellants'  motion  for  a  change  of 
judge,  or  a  change  of  venue  from  the  judge,  and  that,  for 
this  error  of  law,  their  motion  for  a  new  trial  ought  to  have 
been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  .re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Not.  23, 1886. 
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The  Chicago,  St.  Lotjib  and  Pittsbdbgh  Railroad 
Company  v.  Bills. 

Railroad. — Ejecting  Pratenger  from  Train. — Liability  of  Company. — A  rail- 
road company  is  liable  to  one  who  has  been  ejected  with  unnecessary 
force  from  *  train  by  the  conductor,  although  the  latter  had  a  right  to 
expel  auch  person  and  to  use  reasonable  force  for  euch  purpose. 

Samb. — Degree  of  Force. — The  degree  of  force  boot  to  be  determined  by  re- 
aults  only,  but  other  facts,  such  as  the  resistance  made  by  the  passenger, 
must  be  taken  Into  consideration. 

Save. —  Complaint. — Where  a  complaint  proceeds  upon  the  theory  that  un- 
necessary force  was  used  in  ejecting  the  plaintiff,  it  must  state  such  facts 
as  show  that  the  act  of  the  conductor  was  unlawful,  i.  «.,  by  alleging 
facts  showing  that,  the  force  employed  was  unnecessary. 

Same. —  Wrongful  Erpuhnon. — An  action  may  be  maintained  against  a  rail- 
road company  by  one  who  has  been  wrongfully  ejected  from  a  train, 
without  regard  to  the  degree  of  force  used  in  the  expulsion. 

Sake.— Sopping  at  Stations-  -Rules  of  Company.— Rights  of  Panmgert.—k 
passenger  has  no  right  on  a  train  which,  under  the  rales  of  the  company, 
does  not  atop  at  the  station  for  which  he  purchased  a  ticket 

Sakh. — Complaint.— A  complaint  by  a  ticket-holder  for  wrongful  expul- 
sion must  aver  that,  under  the  rules  of  the  company,  the  train  on  which 
he  took  passage  should  stop  at  the  station  named  on  his  ticket. 

PiKADiHO. — Theory  of  Complaint. — A  complaint  must  proceed  upon  a  dis- 
tinct and  definite  theory,  and  upon  that  theory  the  case  must  stand  or 
fall. 

From  the  Madison  Circuit  Court. 
N.  O.  Row,  for  appellant. 

If.  8.  Robinson,  J.  W.  Lovett  and  C.  D.  Thompson,  for  ap- 
pellee. ' 

Elliott,  J. — The  appellee  alleges  in  his  complaint,  that 
the  appellant  owns  and  operates  a  line  of  railroad  extending 
through  the  counties  of  Madison  and  Tipton,  in  this  State, 
and  that  it  is  engaged  in  the  business  of  transporting  freight 
and  passengers  for  hire ;  that  El  wood,  in  Madison  county, 
and  Curtisville,  in  Tipton  county,  are  each  stations  at  which 
passengers  and  freight  are  received  and  discharged ;  that  in 
September,  1883,  the  appellee  was  engaged  in  the  business 
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of  buying  and  selling  live-stock,  and  had  in  the  pens  of  the 
appellant  at  Curtisville  "forty  head  of  cattle,"  ready  for 
shipment  ;_that  he  desired  to  go  from  Elwood  to  Curtisville 
for  the  purpose  of  shipping  the  cattle,  and  bought  from  the 
appellant's  agent  at  the  former  station  a  ticket  for  Curtisville ; 
that  he  entered  one  of  the  passenger  trains  of  the  appellant, 
presented  his  ticket  to  the  conductor,  who  informed  him  that 
the  train  would  not  stop  at  Curtisville;  that  the  conductor 
refused  to  receive  the  ticket  and  ejected  the  appellee  from 
the  train.  There  are  allegations  as  to  the  manner  in  which 
the  conductor  ejected  the  appellee,  of  which  we  shall  speak  at 
another  place. 

The  appellant's  counsel  assumes  that  the  complaint  is  con- 
structed upon  the  theory  that  the  appellee  was  wrongfully 
ejected  from  the  train,  and,  proceeding  upon  this  assumption, 
asserts  that  the  complaint  is  bad  because  it  does  not  aver  that 
the  rules  of  the  company  provided  that  the  train  entered  by 
the  appellee  should  stop  at  the  station  for  which  he  took 
passage.  The  appellee's  counsel  contest  the  assumption  of 
appellant,  and  affirm  that  the  theory  upon  which  the  com- 
plaint proceeds  is,  that  the  conductor  used  unnecessary  force 
in  ejecting  the  appellee  from  the  train. 

We  have  no  doubt  that  the  law  is,  that  if  the  conductor 
uses  unnecessary  force  in  ejecting  a  passenger,  the  company  is 
liable,  although  the  conductor  may  have  a  right  to  eject  him 
and  to  employ  reasonable  force  to  expel  him  from  the  train. 
MoClure  v.  Philadelphia,  etc.,  R.  B.  Co.,  34  Md.  532  (6 
Am.  R.  345) ;  Shedd  v.  Troy,  etc.,  R.  R.  Co.,  40  Vt.  88. 
This  is  but  the  application  of  an  old  principle,  6ld  as  the  law 
itself,  to  a  modern  instance ;  for  it  has  ever  been  the  law  that 
no  man  has  a  right  to  employ  unnecessary  force  in  doing  any 
act.  While  it  is  true  that  a  conductor  may  not  use  unneces- 
sary force  to  eject  a  passenger,  it  is  also  true  that  he  may 
employ  reasonable  force  to  accomplish  that  object.  The  de- 
gree of  force  is  determined,  not  by  results  simply,  for  other 
facts  must  be  taken  into  consideration,  and  chief  among  such 
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facts  is  the  resistance  made  by  the  passenger.  It  is  obvious 
that  a  passenger  who  makes  no  resistance  can  not  lawfully  be 
treated  like  one  who  does  resist  the  commands  and  efforts  of 
the  conductor.  Resistance  may  nuke  great  force  necessary 
and  reasonable;  while  acquiescence  in  the  directions  of  the 
conductor  may  render  any  degree  of  force  unnecessary  and 
unreasonable.  If  words  will  accomplish  the  object,  force 
should  not  be  employed. 

The  use  of  unnecessary  force  is  unlawful.  He  who  con- 
structs a  complaint  upon  the  theory  that  unnecessary  force 
was  used  in  expelling  a  passenger  from  a  railroad  train,  pro- 
ceeds upon  the  ground  that  an  unlawful  act  was  committed. 
One  who  bases  his  cause  of  action  upon  the  performance  of 
an  unlawful  act  must  affirmatively  show  it  to  be  unlawful ; 
the  appellee  does  base  his  cause  of  action  upon  the  perform- 
ance of  an  unlawful  act,  and  it  therefore  devolves  upon  him 
to  show  that  it  was  unlawful,  Acts  can  not  be  shown  to  be 
unlawful  by  epithets;  facts  alone  can  have  this  effect.  The 
result  of  these  principles  is,  that  this  complaint  can  not  be 
good  upon  the  theory  assumed  by  the  appellee  unless  it  states 
such  facts  as  show  that  the  act  of  the  appellant's  conductor 
was  unlawful.  In  order  to  show  that  the  act  was  unlawful, 
it  is  essential  to  state  facts  showing  that  unnecessary  force 
was  employed  in  ejecting  the  appellee  from  the  train.  In 
our  opinion  no  such  facts  are  stated.  These  are  the  aver- 
ments of  the  complaint  upon  this  point:  "That  the  con- 
ductor stopped  the  train  and  put  the  plaintiff  off  the  train, 
beside  the  road,  about  one  mile  from  Elwood.  And  the 
plaintiff  further  alleges  that  he  is  so  afflicted  with  a  disease 
called  hernia,  that  he  is  compelled  to  wear  a  truss,  and  that, 
in  putting  him  off  the  train,  the  conductor  used  so  much 
force  and  violence  that  he  broke  his  truss  and  rendered  it 
entirely  useless,  and  the  conductor  also  threw  him  violently 
to  the  ground  and  greatly  bruised  and  wounded  him."  These 
allegations  do  show  that  force  was  used,  but  they  are  far  from 
showing  that  it  was  unnecessary.    For  anything  that  appears, 
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the  conductor  may  have  used  the  least  possible  degree  of 
force  necessary  to  expel  the  appellee  from  the  train.  It  may 
be  that  the  resistance  of  the  appellee  made  necessary  all  the 
force  that  the  conductor  used.  We  can  not  presume  that  the 
conductor  did  an  unlawful  thing;  on  the  contrary,  the  pre- 
sumption is  that  his  act  was  lawful.  A  plaintiff  can  not 
make  a  cause  of  action  upon  an  unlawful  act,  without  aver- 
ring nets  showing  it  to  be  unlawful,  for  the  presumption  is 
against  him.  We  could  not  hold  the  complaint  good  even 
if  we  agreed  with  appellee's  counsel  in  their  view  of  the 
theory  upon  which  it  proceeds. 

It  is  essential  to  the  formation  of  issues  and  to  the  intel- 
ligent and  just  trial  of  causes,  that  a  complaint  should  pro- 
ceed upon  a  distinct  and  definite  theory.  It  would  violate 
all  rules  of  pleading  to  permit  a  complaint  to  be  construed 
as  best  suited  the  exigencies  of  the  case;  to  allow  such  a 
course  of  procedure  would  produce  uncertainty  and  confu- 
sion, and  materially  trench  npon  the  right  of  the  defendant  to 
be  informed  of  the  issue  he  is  required  to  meet.  The  rule  is, 
that  the  complaint  must  proceed  on  a  distinct  and  definite 
theory,  and  upon  that  theory  the  case  must  stand  or  fall. 
Many  times  our  own,  and  other  courts,  have  asserted  and 
enforced  this  rule.  Bremmerman  v.  Jennings,  101  Ind.  253, 
and  authorities  cited;  Metoatl  v.  l\tUy,  91  Ind.  96,  and  au- 
thorities cited.  We  are  clear  that  the  complaint  before  us, 
judged,  as  it  must  be,  by  its  general  scope,  does  proceed  upon 
the  theory  that  the  appellee  is  entitled  to  recover  because  he 
was  wrongfully  ejected  from  the  appellant's  train. 

We  adopt  the  appellant's  construction  of  the  complaint, 
and  will  examine  its  sufficiency  upon  the  assumption  that  it 
seeks  a  recovery  on  the  ground  that  the  appellee  was  wrong- 
fully ejected  from  the  appellant's  train  by  its  conductor.  If 
the  appellee  was  wrongfully  ejected,  then  the  complaint  is 
good  irrespective  of  the  degree  of  force  used  in  putting  him 
off;  for  the  law  is  well  settled  that  an  action  may  be  main- 
tained for  the  wrongful  expulsion  of  a  passenger.     The 
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pivotal  question  in  such  case  is,  was  the  passenger  rightfully 
on  the  train  ?  Upon  this  question  the  authorities  give  an  an- 
swer against  the  appellee,  for  it  is  settled  that  the  passenger 
has  do  rigbt  on  a  train  which,  under  the  rules  of  the  com- 
pany, does  not  stop  at  the  station  for  which  he  purchased  a 
ticket.  In  discussing  a  case  of  this  character,  the  Supreme 
Court  of  Illinois  said:  "In  such  a  ease,  the  passenger  is  in 
the  wrong,  and  has  no  right  to  insist  that  he  should  be  safely 
put  off  at  the  point  he  desires,  or  be  carried  through  without 
charge."  Chicago,  etc,  R.  R.  Co.  v.  Randolph,  53  111,  510 
{5  Am.  R.  60). .  In  Beauckamp  v.  International,  etc.,  R.  W, 
Co.,  56  Texas,  239  (9  Am.  &  Eng.  R.  R.  Cases,  307),  a  like 
principle  is  declared,  and  it  was  said:  "The  plaintiff  being 
the  actor,  the  burden  devolved  upon  him  to  make  out  a  case 
of  liability  arising  from  contract  express  or  implied." 

It  was  held  in  Lake  Shore,  etc.,  R.  R.  Co.  v.  Pierce,  3  Am.  & 
Eng.  R.  R.  Cae.  340,  that  "A  passenger  wrongfully  on  a  rail- 
way train  can  recover  no  damages  for  his  removal  and  ex- 
clusion therefrom  except  for  needless  violence."  The  deci- 
sions of  this  court  assert  the  same  doctrine  as  the  cases  cited. 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Nasam,  50  Ind.  141  (19  Am.  R. 
703);  Ohio,  etc.,  R.  W.  Co.  v.  Applewhite,  52  Ind.  540;  Ohio, 
etc.,  R.  W.  Co.  v.  Hatton,  60  Ind.  12;  Ohio,  etc.,  R.  W.  Co. 
v.  Swarthout,  67  Ind.  567  (33  Am.  R.  104) ;  Indianapolis,  etc., 
R.  R.  Co.  v.  Kennedy,  77  Ind.  507.  As  it  is  incumbent  upon 
the  plaintiff  in  an  action  of  this  kind  to  show  that  he  was 
rightfully  on  the  train  from  which  he  was  removed,  it  is 
necessary  for  him  to  aver  in  his  complaint,  that  the  rules  of 
the  company  provided  that  the  train  ou  which  he  took  pas- 
sage should  stop  at  the  station  named  on  his  ticket.  A  re- 
cent writer  says :  "  In  an  action  by  the  passenger,  against 
the  company,  to  recover  dama'ges  for  carrying  him  beyond 
his  destination  named  on  the  ticket,  the  complaint  should 
aver  that  the  train  on  which  he  was  so  carried  was  one  which, 
under  the  regulations  of  the  company,  should  have  stopped 
Vol.  104.— 2 
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at  that  station."  2  Wood  Railway  Law,  1415.  The  prin- 
ciple in  the  case  in  hand,  and  in  those  referred  to  by  the 
author  quoted,  is  substantially  the  same  and  is  so  recognized 
in  Ohio,  etc.,  R.  W.  Co.  v.  Smart/unit,  supra. 

The  trial  court  erred  in  overruling  the  demurrer  to  the 
complaint,  and  the  judgment  is  reversed. 

Filed  Not.  23, 1886. 
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Divorce.— Ib  vital  Edent  Proceeding  is  Special.— Divorce  proceedings  are 
bo  far  special  as  to  allow  all  the  provisions  of  the  divorce  act  to  have 
their  full  force,  unaffected  by  the  civil  code. 
Same.— lb  what  Extent  Code  Applies.— "Civil  Caiet"  and"Oitil  Action*." — 
Pleading  and  Praeliee. — Divorce  cases,  having  been  of  equitable  cogni- 
sance before  the  adoption  of  the  Constitution,  are  not  included  in  the 
term  "civil  cases,"  as  used  in  the  Bill  of  Rights;  bnt under  section  1  of 
the  civil  code  (being  section  249,  B.  a  1881),  they  are  "civil  actions  " 
in  such  a  sense  that  the  rules  of  pleading  and  practice  therein  provided 
will  apply,  except  to  the  extent  that  a  different  procedure  may  be  pro- 
vided in  the  divorce  act,  and  to  the  extent  that  it  may  be  apparent  that 
the  Legislature  intended  otherwise. 
Same. — Change  of  Judge.— Cast  Criticised. — A  divorce  proceeding  is  a  civil 
action  in  such  a  sense  as  entitles  a  party  thereto;  upon  filing  the  proper 
affidavit,  under  section  412,  H.  8.  1881,  to  a  change  from  the  jndge  on 
the  ground  of  bias  and  prejudice.  Mtmetman  v.  Muaelman,  44  Ind.  107, 
criticised. 
Change  oe  Vnfll — Appointment  nf  Special  Judge. —  Waiter  of  Irregularity. 
—  Vacation  of  Judgment. — One  who  does  not  object  to  the  granting  of  a 
change  of  venue  nor  to  the  appointment  and  service  of  a  special  judge, 
can  not  afterwards  maintain  an  action  to  vacate  the  judgment  on  the 
'  ground  that  such  change  and  the  appointment  of  the  special  judge  wore 
without  authority. 

From  the  Gibson  Circuit  Court. 

L.  C.  Embree,  for  appellant. 

J.  E.  MeCuUougk  and  J.  H.  iRtter,  for  appellee. 
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Zollabs,  J. — In  April,  1882,  the  appellee,  Doctor  G.  Pow- 
ell, filed  in  the  Gibson  Circuit  Court  a  petition  for  a  divorce 
from  appellant,  and  for  the  custody  of  their  children.  In  May 
following,  appellee  filed  an  answer  in  general  denial.  On  the 
same  day,  appellant  filed  an  affidavit  for  a  change  of  venue, 
on  the  ground  of  the  alleged  bias  and  prejudice  of  the  judge. 
This  motion  was  sustained  on  the  28th  day  of  August,  1882, 
and  a  change  from  the  judge  having  been  granted  in  four 
other  cases,  the  judge,  on  that  day,  by  a  regular  and 
written  appointment,  appointed  Hon.  Alex.  Gilchrist,  a  dis- 
interested attorney,  to  try  all  of  said  causes,  naming  them. 
The  regular  judge  of  the  court  was  not  interested  in  the  cause, 
was  not  of  kin  to  the  parties,  and  had  not  been  of  counsel  in 
the  cause.  Mr.  Gilchrist  took  the  proper  oath,  which,  with 
bis  appointment,  was  entered  upon  the  records  of  the  court. 
On  the  30th  day  of  the  same  month,  the  case  of  Doctor  G. 
Powell  against  appellant  was  tried  by  the  special  judge,  and 
a  decree  was  rendered  and  entered,  divorcing  the  plaintiff 
from  appellant,  and  giving  to  him  the  care  and  custody  of  the 
children.  No  objections  of  any  kind  were  made  by  appel- 
lant, either  to  the  filing  of  the  affidavit  for  a  change  of  judge, 
the  granting  of  the  same,  the  appointment  of  the  special 
judge,  or  the  trial  of  the  case  by  him.  No  objection  was  made 
to  the  decree,  nor  was  there  any  motion  for  a  new  trial. 

That  decree  stood  unchallenged  until  the  commencement 
of  this  action,  on  the  10th  day  of  January,  1884,  and  until 
after  appellee  had  remarried.  This  action  is  to  vacate  and 
set  aside  that  decree,  on  the  sole  ground  that  it  was,  and  is, 
absolutely  null  and  void. 

The  position  of  appellant's  learned  counsel  is,  that  a  divorce 
proceeding  is  not  a  civil  action,  in  any  sense,  but  a  special 
Proceeding;  that  the  provisions  of  the  civil  code  do  not  ap- 
ply to  it ;  that  as  the  divorce  act  has  no  provision  upon  the 
subject  of  a  change  of  venue,  there  can  be  no  change 
from  the  judge  on  account  of  his  bias  and  prejudice,  and  that, 
therefore,  the  change  above  mentioned,  and  the  appointment 
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of  the  special  judge,  were  without  authority,  and  the  whole 
proceeding,  including  the  final  judgment,  were  and  are  null 
and  void,  and  may  be  disregarded  whenever  and  however  they 
may  come  in  question. 

This  contention  can  not  be  maintained,  for  at  least  two  good 
and  sufficient  reasons.  In  the  first  place,  we  think,  that  a 
proceeding  for  a  divorce  is,  at  least,  in  such  a  sense  and  to 
such  an  extent  a  civil  action,  that  the  provision  of  the  civil 
code  for  changing  the  venue  on  account  of  the  bias  and  preju- 
dice of  the  judge  is  applicable.  Section  1  of  the  present  code, 
which  is  substantially  the  same  as  the  code  of  1852,  provides 
as  follows:  "There  shall  be  no  distinction  in  pleading  and 
practice  between  actions  at  law  and  suits  in  equity ;  and  there 
shall  be  but  one  form  of  action  for  the  enforcement  or  pro- 
tection of  private  rights  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action."  R.  S.  1881,  sec- 
tion  249. 

The  holdings  in  this  State  have  been  that  a  jury  could  not, 
and  cannot,  be  demanded  in  a  divorce  case.  These  holdings 
are  not  placed  upon  the  ground  that  the  proceeding  is  a  spe- 
cial proceeding,  and  not  a  civil  action  within  the  above  pro- 
vision of  the  code,  but  upon  the  ground  that  the  statutes 
providing  for  divorces  did  not,  and  do  not,  contemplate  .a 
trial  by  jury,  but  by  the  court.  Upon  that  ground,  the  hold- 
ings are  clearly  correct.  See  Lewis  v.  Lewis,  9  Ind.  105.  Id 
this  case,  it  was  said  s  "  The  rule  of  procedure  in  oases  for  di- 
vorce, obviously  contemplates  a  trial  of  the  cause  by  the 
court."  Upon  this  case  are  based  the  subsequent  cases  hold- 
ing that  a  jury  can  not  be  demanded  in  the  trial  of  a  divorce 
case.  See  Morse  v.  Morse,  25  Ind.  156;  Lefel  v.  Lefei,  35 
Ind.  76 ;  Musselman  v.  Musselman,  44  Ind.  106. 

Section  20  of  the  bill  of  rights  in  our  Constitution  pro- 
vides, that  "  In  all  civil  cases,  the  right  of  trial  by  jury  shall 
remain  inviolate."  We  do  not  now  recollect  that  the  ques- 
tion has  ever  been  made  or  decided  by  this  court,  as  to  whether 
or  not  this  provision  guarantees  the  right  of  trial  by  jury  in 
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a  divorce  case.  Clearly  it  does  not.  It  has  been  many  times 
decided  by  this  court,  that  the  above  constitutional  provision 
covers  only  such  cases  as  were  known  as  "  civil  cases"  before 
and  at  the  time  the  Constitution  was  adopted.  "  Civil  cases," 
as  used  in  the  Constitution,  therefore,  do  not  include  cases 
in  equity  or  special  statutory  proceedings,  and,  therefore,  in 
mch  cases,  the  Legislature  may  provide  for  their  trial  by  the 
court  without  a  jury.  Lake  v.  Lake,  99  Ind.  339 ;  Miller  v. 
Evatumlle  Nat'l  Bank,  99  Ind.  272 ;  Redinbo  v.  Fret*,  99  Ind. 
458;  Israel  v.  Jackson,  93  Ind.  543;  Pence  v.  Garrison,  93 
Ind.  345 ;  Lake  Erie,  etc.,  R.  W.  Go.  vt  Griffin,  92  Ind.  487 ; 
Carmehael  v.  Adorns,  91  Ind.  526  j  Helm  v.  First  Nat'l  Bank 
of  Huntington,  91  Ind.  44;  Anderson  v.  Caldwell,  91  Ind. 
451  (46  Am.  11.  613);  Evans  v.  Nealis,  87  Ind.  262;  Hen- 
dricks v.  Frank,  86  Ind.  278. 

The  Legislature  can  not  abridge  the  right  of  trial  by  jury 
as  guaranteed  by  the  above  provision  of  the  Constitution,  but 
it  has  been  held  that  it  may  enlarge  that  right,  and,  in  effect, 
that  the  term  "civil  action,"  as  used  in  the  code  of  1852,  was 
broader  than  the  term  "civil  cases,"  as  used  in  the  Constitu- 
tion, and  that  under  that  code  many  cases  were  triable  by 
jury  which  would  not  have  been  but  for  the  code.  Hop- 
kins v.  Greensburg,  etc.,  T.  P.  Go.,  46  Ind.  187 ;  Anderson  v. 
Caldwell,  supra;  Pence  v.  Garrison, supra;  Redinbo  v.  Fret*, 
supra.  The  code  of  1881,  of  course,  brings  us  back  to  the 
Constitution  to  determine  what  cases  are  now  triable  byjury. 
And  so  the  ditch  law,  and  perhaps  other  statutes  which  we 
do  not  now  call  to  mind,  dispense  with  a  jury  trial.  We  cite 
the  above  cases  to  show  that  they  were  not  decided  upon  the 
ground  that  a  divorce  proceeding  is  in  no  sense  a  civil  action 
under  the  code,  and  that  they  do  not  so  hold,  and  for  the 
reason  that  they  lend  support  to  the  proposition,  that  as  to 
what  are  civil  actions,  the  code  is  broader  than  the  above 
section  of  the  Constitution. 

There  is  a  line  of  cases,  however,  in  which  divorce  oases 
have  been  spoken  of  as  special  proceedings,  and  in  which  it 
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has  been  held  that  they  are  not  civil  actions  in  such  a  sense 
that  all  of  the  provisions  of  the  civil  code  are  applicable 
thereto.  These  cases  had  their  origin  with  the  case  of  Mc- 
Junkin  v.  McJunkin,  3  Ind.  30,  which  was  decided  before  the 
enactment  of  the  code,  of  1852.  It  was  provided  in  R.  3. 
1843,  p.  602,  section  45,  that  the  practice  and  proceedings  in 
divorce  cases  should  be  the  same  as  in  other  cases  in  chan- 
cery, except  as  otherwise  provided  in  the  divorce  act.  It  was 
provided  in  the  chapter  in  relation  to  suits  and  proceedings 
in  chancery,  that  decrees  rendered  without  notice,  other  than 
by  publication,  might.be  opened  within  five  years  to  let  in  a 
defence,  etc.,  and  that  before  any  decree  should  be  opened, 
notice  should  be  given  to  the  original  plaintiff,  his  heirs, 
devisees,  executors,  or  administrators,  etc.  R.  S.  1843,  p. 
847,  sections  98,  99.  These  provisions  about  giving  notice  to 
heirs,  etc.,  and  other  considerations  stated,  together  with  the 
serious  consequences  that  might  result  from  opening  divorce 
decrees  after  so  long  a  time,  led  the  court  to  think,  and  to 
hold,  in  McJunkin  v.  McJunkin,  supra,  that  the  above  sec- 
tion 44  was  not  intended  to  include  sections  98  and  99  above. 
Moving  upon  the  theory  that  serious  consequences  might  re- 
sult from  opening  decrees  of  divorce  after  the  lapse  of  years, 
the  Legislature,  in  1852,  excepted  such  decrees  from  the  stat- 
ute providing  that  judgments  taken  upon  notice  by  publica- 
tion might  be  opened  within  five  years.  2  G.  &  H.,  p.  66, 
section  43  j  2  R.  S.  1876,  p.  52.  And  in  furtherance  of  the 
same  policy,  it  was  enacted  that  no  complaint  should  be  filed 
for  a  review  of  a  judgment  of  divorce.  2  G.  &  H.,  p.  279, 
section  586;  2  R.  S.  1876,  p.  247,  section  586;  R.  S.  1881, 
section  615. 

Of  course,  with  these  statutes  in  force,  there  can  not  be  a 
review  of  a  judgment  and  decree  of  divorce.  So  it  has  been 
held.  The  holdings  rest  upon  the  above  statutes,  and  not 
upon  the  ground  that  the  proceeding  for  a  divorce  is  so  ab- 
solutely special  that  no  provision  of  the  civil  code  is  ap- 
plicable thereto.     See  WooHey  v.  Woolley,  12  Ind.  663;  Mc- 
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Qaigg  v.  McQuigg,  13  Ind.  294;  Willman  v.  Willman,  57 
Ind.  500. 

It  was  further  held  in  the  case  of  Woottey  v.  Woolley,  aupra, 
that  it  was  not  in  accordance  with  the  former  usages,  practice 
and  legislation  in  this  State,  to  disturb,  for  any  reason,  judg- 
ments or  decrees  for  divorce.  As  to  whether  any  provisions 
of  the  civil  code,  aside  from  that  for  the  review  of  judgments, 
would  be  applied  in  divorce  proceedings,  was  not  decided. 

The  ruling  in  the  case  of  McQuigg  v.  McQuigg,  aupra,  is 
ihe  same  in  effect  as  the  case  of  Woolley  v.  Woolley,  aupra,  but 
goes  to  the  extent  of  holding  that  a  decree  of  divorce  can  uot 
he  set  aside  for  any  cause,  not  even  for  fraud.  Here,  again, 
nothing  is  said  as  to  whether  or  not  the  civil  code  applies  to 
such  a  proceeding,  further  than  to  cite  the  statute  which  for- 
bids a  review  of  judgments  and  decrees  of  divorce. 

It  is  proper  to  state  here  that  bo  far  as  the  cases  of  Woolley 
v.  Woolley,  supra,  and  McQuigg  v.  McQuigg,  supra,  hold  that 
decrees  of  divorce  can  not  be  set  aside  for  fraud  upon  the 
court,  they  have  been  overruled  by  the  case  of  Earle  v.  Earle, 
31  Ind.  27. 

In  the  case  of  McQuigg  v.  McQuigg,  supra,  it  was  said  : 
"The  policy  of  our  State  seems  to  have  been,  and  to  still  be, 
against  disturbing  divorces  granted.  This  has  been  induced 
by  a  consideration  of  the  consequences  necessarily  incident  to 
an  opposite  policy." 

This  is  a  correct  statement,  and  announces  a  reasonable  and 
-salutary  policy.  It  has  always  been  recognized  and  enforced. 
It  was  recognized  in  the  case  of  Earle  v.  Earle,  supra.  It  has 
been  the  most  important  consideration  in  all  the  cases  where 
this  court  has  declined  to  apply  any  provision  of  the  civil 
code  to  divorce  proceedings.  Provisions  of  that  code  will 
not  be  applied  to  divorce  proceedings  where  any  legislative 
intent  is  apparent  that  they  should  not  be  so  applied,  and 
where  the  result  would  be  to  open  up  decrees,  and  thus  bring 
about  the  evil  consequences  that  might  result. 

The  case  of  Ewing  v.  Ewing,  24  Ind.  468,  upon  which  ap- 
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pellant  mainly  relies,  and  upon  which  subsequent  and  like 
cases  rest,  is  based  in  the  main  upon  the  considerations  above 
stated. 

It  was  held  in  that  case  that  section  99  of  tire  code  of  1852,  2 
R.  S.  1876,  p.  82  (R.  S.  1881,  section  396),  which  provided  for 
relieving  a  party  from  a  judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise  or  excusable  neglect,  and 
section  356  of  that  code,  2  R.  S.  1876,  p.  183  (R.  S.  1881, 
section  563),  which  provided  for  the  granting  of  a  new  trial 
within  one  year,  on  cause  shown,  did  not  apply  to  decrees  of 
divorce.  It  was  argued  by  counsel  in  that  case,  that  a  pro- 
ceeding for  divorce  is  not  a  "  civil  action  "  within  the  mean- 
ing of  the  code,  but  a  special  proceeding,  and  that,  hence,  the 
above  provisions  of  the  code  were  not  applicable.  In  answer 
to  that  argument  the  court  said  :  "  But  whether  counsel  are, 
or  are  not,  correct,  it  is  clear  to  our  minds  that  the  proceed- 
ing for  divorce  is  so  far  special  as  to  allow  all  the  provisions 
of  the  divorce  act  to  have  their  full  force  and  effect,  unaf- 
fected by  the  code."  That  is  undoubtedly  correct,  because, 
when  a  provision  or  coarse  of  procedure  is  found  in  the  divorce- 
act,  it  is  a  clear  manifestation  of  a  legislative  intention  that  it, 
and  not  the  civil  code,  shall  govern  and  be  followed.  Es- 
pecially is  this  so,  when  the  provision  in  the  divorce  act  has 
anyreference  to  the  stability  or  opening  of  decrees  of  divorce. 
When  that  case  arose,  and  at  the  time  it  was  decided,  there 
was  a  provision  in  the  divorce  act  that  parties  against  whom 
a  judgment  of  divorce  had  been,  or  might  be  rendered,  with- 
out other  notice  than  publication  in  a  newspaper,  might  have 
the  same  opened  at  any  time  so  far  as  related  to  the  care,  sup- 
port and  custody  of  the  children,  and  within  two  years  after 
the  rendition  of  such  a  judgment,  upon  such  a  notice,  might 
have  the  same  opened,  and  be  allowed  to  defend,  so  far  as  the 
same  related  to  the  allowance  of  alimony  and  the  disposition 
of  property.  Specific  provision  was  also  made  as  to  the  kind 
of  notice  that  should  be  given  of  an  application  to  so  open 
the  judgment,  etc.     The  section  contained  a  proviso  that  the 
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dissolution  of  the  marriage  contract  should  in  no  case  be  set 
aside  under  the  provisions  of  the  act.  2G.A  II.,  p.  349,  sec- 
tion 7. 

This  section  of  the  act  is  a  very  clear  manifestation  of  the 
legislative  intention,  that  the  remedy  and  procedure  therein 
provided  should  be  exclusive,  and  is  a  plain  declaration  and 
enactment  of  the  general  policy  of  the  State,  that  decrees  of 
divorce  should  not  be  opened  or  vacated,  except,  of  course, 
on  appeal  or  for  fraud,  as  ruled  in  the  case  of  Earle  v.  Earle,  ■ 
supra.  It  is  very  plain,  therefore,  that  the  provisions  of  the 
civil  code  would  not  be  allowed  to  overthrow  this  provision 
i  of  the  divorce  act.  This  provision  was  set  out  in  the  opin- 
ion in  Ewing'v.  Ewing,  supra,  and  it  was  held  that  the  his- 
tory of  the  legislation,  and  our  judicial  decisions,  demonstrated 
that  it  was  not  the  intention  of  the  Legislature  to  embrace 
divorce  cases  in  sections  99  and  356  of  the  code  of  1852.  As 
we  have  said,  it  was  upon  these  considerations,  mainly,  that 
the  decision  turned.  In  the  course  of  the  opinion  it  was 
said ;  "  It  might  be  enough  for  us  to  say  that  neither  of  these 
sections  (99  and  356)  apply,  in  terms,  to  divorce  cases,  and 
are  only  applicable  to  'civil  actions'  under  the  code;  but  the 
history  of  our  judicial  decisions,"  etc.  This  should  be  taken 
in  connection  with  and  limited  by  what  had  been  before  said, 
that  the  proceeding  for  divorce  is  no  far  special  as  to  allow  all 
the  provisions  of  the  divorce  act  to  have  full  force  and  effect, 
unaffected  by  the  code.  The  case  is  not  authority  for  saying 
that  a  proceeding  for  divorce  is  in  no  sense  a  civil  action  un- 
der the  code,  and  that  hence  no  provision  of  that  code,  is 
applicable  in  the  procedure. 

In  the  case  of  Morse  v.  Morse,  25  Ind.  156,  in  speaking 
of  interrogatories  which  had  been  submitted,  the  judge  de- 
livering the  opinion  of  the  court,  on  page  163,  said:  "But 
in  Easing  v.  Ewing,  24  Ind.  468,  this  court  held  that  the  provi- 
sionsof  the  statute  authorizing  divorces  prescribed  the  rules  of 
practice  in  those  cases,  and  that  they  are  not  governed  by  the 
code."    This,  we  think,  states  the  holding  in  the  Ewing  case 
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broader  than  it  was.  The  statement,  however,  was  not  in- 
tended to  be,  and  is  not,  authority  for  extending  the  holding 
in  that  case. 

In  the  case  of  Muaaelman  v.  Muste/man,  44  Ind.  106,  in 
passing  upon  the  question  as  to  whether  or  not,  in  a  divorce 
case,  either  party  might  have  a  change  of  venue  from  the 
county,  Buskirk,  J.,  said :  "  The  solution  of  this  question 
depends  upon  whether  a  proceeding  for  a  divorce  is  a  civil 
action  within  the  meaning  of  section  207  of  the  code,  2  G. 
&  H.  154,  and  whether  a  party  in  an  action  for  divorce  is 
entitled  to  a  trial  by  jury  as  a  matter  of  right.  Section  207 
of  the  code  provides  for  a  change  of  venue  in  a  civil  action. ' 
It  was  decided  by  this  court,  in  Swing  v.  Ewing,  24  Ind.  468, 
that  a  proceeding  for  a  divorce  was  a  special  proceeding,  and 
was  not  a  civil  action  within  the  meaning  of  the  code,"  Upon 
this  statement,  and  upon  the  ground  that  neither  party  could 
demand  a  trial  by  jury,  it  was  held  that  the  trial  court  cor- 
rectly overruled  the  motion  to  change  the  venue  from  the 
county,  and  that  the  fact  that  neither  party  was  entitled  to  a 
trial  by  jury,  was  a  sufficient  reason  for  overruling  the  motion 
for  a  change  of  venue  from  the  county.  Here  again,  the  state- 
ment of  the  holding  in  the  Ewing  case  is  too  broad.  And  here 
again,  the  statement  in  relation  thereto  is  not  to  be  regarded 
as  enlarging  that  holding.  Nothing  was  held  in  the  case  of 
Eaxtea  v.  Eastes,  79  Ind.  363,  except  that  section  315,  R.  8. 
1881,  in  relation  to  endorsing  the  return  day  upon  the  com-, 
plaint,  does  not  apply  to  divorce  cases,  because  the  divorce 
act  itself  provides  for  the  time  of  trial,  etc.,  in  divorce  cases. 

The  above  cases  constitute  the  sum  of  the  holdings  upon  the 
question  as  to  whether  or  not  a  divorce  case  is  a  special  pro- 
ceeding or  a  civil  action  under  the  code.  They  do  not  hold 
that  such  a  case  is  wholly  a  special  proceeding;  nor  do  they 
hold  that  it  is  in  no  sense  a  civil  action  nnder  the  code.  They 
do  hold,  and  correctly,  that  where  the  procedure  is  pre- 
scribed in  the  divorce  act,  that  should  be  pursued,  and  not 
the  civil  code;  and  that  so  far  as  a  procedure  is  provided  in 
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that  act,  it  may  be  called  a  special  proceeding.  They  further 
bold  that  where  it  is  apparent  that  the  Legislature  intended 
that  certain  sections  of  the  civil  code  should  not  apply  in 
divorce  cases,  they  will  not  be  so  applied,  and  especially,  if 
the  result  would  be  to  open  the  decree. 

In  the  case  of  Musaelman  v.  Mimelman,  supra,  it  was  only 
necessary  to  hold  that  the  section  of  the  civil  code  in  relation 
to  changing  the  venue  from  the  county  did  not  apply  to  di- 
vorce cases,  because  the  trial  was  not  to  be  by  jury.  The 
language  used  in  the  opinion,  however,  is  broad  enough,  un- 
less restricted  to  the  exact  case  before  the  court,  to  make  a 
holding  that  in  no  case  is  the  section  of  the  civil  code  in  re- 
lation to  changing  the  venue  applicable  in  divorce  cases.  In 
that  case,  however, %  there  had  been  a  change  from  the 
judge. 

Section  207  of  the  code  of  1 852,  mentioned  in  that  case,  like 
section  255  of  the  code  of  1881,  R.  S.  1881,  section  412,  pro- 
vided for  a  change  from  the  judge  and  from  the  county. 
There  is  no  provision  in  the  divorce  act  for  a  change  from 
the  judge. 

Unless  section  255,  supra,  of  the  civil  code  is  applicable  to  di- 
vorce cases,  there  can  be  no  such  change,  no  matter  how  much 
biased  and  prejudiced  the  judge  may  be.  It  has  never  been 
held  in  any  case,  involving  the  single  and  specific  question, 
that  the  civil  code  would  not  apply  to  a  divorce  case,  so 
w  to  entitle  a  party  to  a  change  from  the  judge  on  ac- 
count  of  his  prejudice  and  bias.  It  has  not  been  so  held  in 
any  case,  unless  the  holding  in  the  case  of  Mussdman  v.  Mus- 
ttlman,  supra,  is  to  be  regarded  as  such  a  holding.  If  it  be 
so  regarded,  it  is  to  that  extent  incorrect. 

The  first  clause  of  section  1  (R.  3.  1881,  section  249)  of 
the  code  abolishes  the  distinctions  in  pleading  and  practice 
between  actions  at  law  and  suits  in  equity.  The  second  clause 
provides  that  there  shall  be  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights  and  the  redress 
of  private  wrongs,  which  shall  be  denominated  a  "  civil  ac- 


28  SUPREME  COURT  OP  INDIANA, 

Powell  >.  Powell. 

tion."  "  Civil  actions,"  as  here  used,  are  not  the  "  civil  cases  " 
only  of  the  bill  of  rights  in  the  Constitution.  There,  "civil 
cases"  did  not  include  suits  in  equity.  The  above  section  of 
the  code  does  include  them  in  the  term  "  civil  action."  They 
fall  within  the  "  one  form  of  action." 

Divorce  cases,  having  been  of  equitable  cognizance  before 
the  adoption  of  the  Constitution,  are  not  included  in  the  term 
"civil  cases,"  as  used  in  the  bill  of  rights,  but  under  the 
above  section  of  the  code,  they  are  clearly  "  civil  actions,"  in 
such  a  sense,  at  least,  that  the  rules  of  pleading  and  practice 
therein  provided  will  apply  to  them,  except  to  the  extent  that 
a  different  procedure  may  be  provided  in  the  divorce  act,  and 
to  the  extent  that  it  may  be  apparent  that  the  Legislature 
intended  otherwise. 

While  a  decree  of  divorce  settles  the  status  of  the  parties, 
as  argued  by  appellant's  counsel,  it  is  also  true  that  the  par- 
ties have  private  rights  to  be  enforced  and  protected,  and 
private  wrongs  to  be  redressed,  in  a  divorce  proceeding,  which 
may  result  in  separating  them  for  life,  in  giving  the  children 
to  one,  and  not  to  the  other,  and  in  a  division  of  their  prop- 
erty. Indeed,  to  hold  that  a  divorce  proceedings  is  in  no 
sense  a  "  civil  action,"  and  that,  therefore,  no  provisions  of 
the  civil  code  are  applicable  thereto,  would  be,  practically,  to 
overthrow  the  divorce  act.  It  can  not  bf  enforced  without 
reference  to  the  civil  code.  It  provides  for  a  petition,  cross- 
petition,  and  answer,  but  makes  no  provision  for  a  reply  or  the 
amendment  of  pleadings;  it  makes  no  provision  for  a  demurrer, 
a  motion  for  a  new  trial,  for  exceptions,  or  bills  of  exceptions, 
or  appeal  to  the  Supreme  Court;  nor  is  there  any  provision 
for  a  continuance  or  for  a  change  from  the  judge.  For  all 
these  the  courts  most  go,  and  have  always  gone,  to  the  civil 
code. 

In  the  case  of  Mimelman  v.  Mutaelman,  tupra,  section  99 
of  the  code  (R.  8.  1881,  sec.  S96),  upon  the  subject  of  amend- 
ments, was  referred  to  as  applicable  in  the  divorce  proceed- 
ing.    It  might  as  well  be  said  that  in  a  divorce  proceeding 
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there  can  be  no  demurrer,  no  motion  for  a  new  trial,  no  ex- 
ceptions, no  bill  of  exceptions,  no  continuance,  and  no  ap- 
peal to  the  Supreme  Court,  because  they  are  not  provided  for 
in  the  divorce  act,  as  to  say  there  can  not  be  a  change 
from  the  judge,  because  no  such  change  is  provided  for 
in  the  divorce  act.  Neither  does  the  divorce  act  fix  the 
qualification  of  witnesses,  nor  provide  when  and  how  depo- 
sitions may  be  taken.  It  is  provided  that  witnesses  may  be 
examined  and  depositions  taken  and  used  as  in  other  civil  ac- 
tum*. Section  1041,  R.  S.  1881.  Here  is  a  recognition,  in 
the  act,  of  the  fact  that  the  proceeding  is,  in  some  sense,  at 
least,  a  civil  action.  This  same  recognition  is  found  in  the 
following  section. 

After  this  somewhat  extended  examination  of  the  question, 
we  are  satisfied  that  section  412,  R.  S.  1881,  is  applicable  to 
divorce  proceedings,  and  that  either  party  may  have  a  change 
from  the  judge,  by  filing  the  proper  affidavit. 

A  holding  that  in  such  a  proceeding,  where  so  much  for  the 
parties  personally  is  involved,  and  where  the  welfare  of  the 
children  and  property  rights  are  also  involved,  either  party 
should  be  compelled  to  submit  to  a  trial  -by  an  interested, 
biased  or  prejudiced  judge,  would  be  contrary  to  all  ideas  of 
modern  and  enlightened  jurisprudence. 

When  we  have  reached  the  conclusion  that  the  court  below 
properly  changed  the  venue,  we  have  disposed  of  all  ques- 
tions as  to  the  authority  of  the  special  judge.  The  right  to 
change  the  venue  is  accompanied  by  the  right  to  appoint  a 
special  judge  as  in  any  other  case.  No  question  is  made  here 
as  to  the  regularity  of  the  appointment. 

There  is  another  sufficient  reason  why  appellant  can  not 
maintain  this  actien,  which  we  can  not  extend  this  opinion  to 
elaborate,  and  that  is,  that  having  made  no  objections  of 
any  kind  to  the  granting  of  the  change,  the  appoint- 
ment of  the  special  jndge,  nor  to  his  presiding  in  the  case,  it 
is  too  late  to  make  such  objections  in  the  manner  here  at- 
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tempted.     State,  ex  rd.,  v.  Murdoch,  86  Ind.  124,  and  cases 
there  cited. 

There  is  no  error  in  the  record.    The  judgment  is  affirmed, 
with  costs. 

Filed  Not.  23, 1885. 


No.  13,202. 

West  et  al.  v.  Hayes. 

Marbied  Woman.— Exclusion  <$ Evidence.— Pleading.— Where  to  a  suit  on 
a  promissory  note,  against  a  married  woman  and  her  husband,  she  an- 
swer! her  coverture,  and  that  she  executed  the  note  as  surety  for  him, 
it  fa  error  to  exclude  evidence,  offered  in  support  of  her  plea,  that  she 
was  at  the  time  of  executing  the  note  a  married  woman,  and  that  she 
signed  it  as  surety  for  her  husband,  although  the  reply  alleged  that  the 
note  was  executed  in  part  payment  of  the  purchase-price  of  land  sold 
and  conveyed  to  her. 

Same.— Signature  to  Note. — A  finding  in  such  case  against  Warren  West  is 
sustained  by  the  introduction  of  a  note  signed  "W.  West." 

From  the  Dearborn  Circuit  Court. 
J.  K.  Thompson,  for  appellants. 
J.  8.  Jelley,  for  appellee. 

Mitchell,  J. — This  was  a  suit  by  Caroline  M.  Hayes 
against  Warren  West  and  Nancy  West,  on  a  promissory  note. 
The  defendants  jointly  pleaded  the  general  issue,  and  pay- 
ment. In  a  separate  answer,  Nancy  West  set  up  that  at  the 
date  of  the  execution  of  the  note,  she  was  a  married  wo- 
man, the  wife  of  her  co-defendant,  and  that  she  executed  the 
note  as  surety  for  him. 

To  the  separate  answers  the  plaintiff  replied  that  the  con- 
sideration of  the  note  was  part  of  the  purchase-price  of  real 
estate,  sold  and  conveyed  by  the  plaintiff  to  the  defendant 
Nancy  West,  of  which  she  had  taken,  and  still  remained  in 
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The  case  being  thus  at  issue,  it  was  submitted  to  the  court 
for  trial.  The  plaintiff  introduced  the  note  in  evidence  and 
rested.  This  was  dated  at  Rising  Sun,  March  22d,  1883, 
due  eighteen  months  from  date,  for  $500,  and  was  signed 
"W.  West,  Nancy  West." 

The  defendants  then  called  George  M.  Roberts  as  a  wit- 
ness, and  propounded  to  him  the  following  question :  "  What 
is  the  relation  between  the  defendants,  and  how  long  has  the 
existing  relation  continued?"  The  court  sustained  an  ob- 
jection to  this  question.  The  defendant  Nancy,  by  her  coun- 
sel, thereupon  stated  to  the  court  that  the  witness  would 
testify,  in  answer  to  the  question,  that  the  defendants  War- 
ren and  Nancy  West  were  then,  and  at  the  date  of  the  execu- 
tion of  the  note,  husband  and  wife,  and  living  together  as 
such.  The  court  refused  to  hear  the  evidence.  The  defend- 
ants each  separately  excepted.  This  was  all  the  evidence 
■  given  in  the  case. 

The  court  found  for  the  plaintiff  the  amount  of  the  note 
and  interest,  and,  over  separate  motions  for  a  new  trial,  judg- 
ment was  rendered  against  both  defendants. 

Nancy  West  having  pleaded  that  she  was  covert  at  the  time 
the  note  was  executed,  and  that  she  signed  it  as  surety  for 
her  husband,  it  was  manifest  error  to  exclude  the  evidence 
offered  in  support  of  her  plea. 

In  support  of  the  ruling  of  the  court,  it  is  argued  that,  as 
the  wife  had  power  to  execute  her  note  for  real  estate  pur- 
chased by  her  in  her  own  right,  and  as  the  note  in  suit  was 
given  upon  that  consideration,  she  became  principal  and  her 
husband  surety.  The  argument,  however,  assumes  the  very 
point  in  dispute.  It  proceeds  upon  the  theory  that  the  note 
was  given  in  part  payment  for  real  estate  purchased  by  and 
conveyed  to  the  wife,  without  anything  appearing  in  the 
record  to  justify  the  assumption,  except  that  it  is  so  stated 
in  the  reply.  Having  assumed  the  tacts  stated  in  the  reply 
to  be  true,  the  insistence  of  counsel  is,  that  it  was  competent 
to  exclude  evidence  pertinent  to  sustain  the  answer.    The  an- 
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swer  in  avoidance  of  the  note  having  been  filed,  Nancy  West 
was  entitled  to  maintain  it  by  proof,  if  she  could  do  so.  The 
first  step  in  that  direction  was  to  prove  her  coverture,  and 
having  been  deprived  of  the  right  to  take  this  step,  of  course 
ehe  could  take  no  other.  It  was  not  proper  to  assume  that 
the  consideration  of  the  note  was  the  purchase-price  of  real 
estate  conveyed  to  her,  simply  because  the  plaintiff  had  re- 
plied that  fact  to  her  answer. 

The  only  evidence  before  the  court  was  the  note.  This 
did  not  disclose  anything  concerning  the  consideration  upon 
which  it  was  given.  There  was,  therefore,  no  possible  ground 
upon  which  to  rest  the  assumption  upon  which  the  argument 
is  based.  We  can  not  know  what  proof  the  appellant  might 
have  made,  or  that  she  could  have  made  any,  but  that  she 
had  the  right,  as  the  issues  stood,  to  prove  her  coverture, 
and  as  much  more  of  her  answer  as  she  could,  there  can  be 
no  doubt. 

On  behalf  of  the  appellant  Warren  West,  it  is  contended 
that  the  evidence  does  not  sustain  the  finding  against  him. 
It  is  said  that  the  note  signed  "  W.  West"  does  not  sustain 
a  finding  against  Warren  West.  The  point  merits  no  con- 
sideration. 

The  judgment  is  affirmed  as  to  Warren  West,  and  reversed 
as  to  Nancy  West. 

Filed  Not.  23,  1836. 


No.  12,032.  ■ 
TERWIIXIGER  r.  MUBPHY  ET  AL. 

Principal  and  Agent. — One  Acting  as  Agent  without  Authority  is  Liable 
as  Priiteipal— Where  one  person  assumes  to  net  as  the  agent  of  another, 
bat  without  authority  to  do  so,  he  makes  himself  personally  liable  aa  a 
principal  in  the  transaction. 

PEBSONAL  Property.— Purchase-Money.— Presumption.— Delivery. In  the 
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abmee  of  any  showing  hi  the  nontrary,  the  presumption  is  that  the 
purchase-money  for  personal  property  becomes  due  and  payable  when 
(neb  property  is  delivered  to  the  purchaser. 
Jcdgxxkt. — Jtutke  if  tie  Proa, — OtrntraeL— Separate  Judgment  Against  One 
Seed  Jointly  witk  Othen.— Under  sections  568  and  569,  R.  8. 1881,  a  judg- 
ment may,  in  an  action  on  a  contract  before  a  justice  of  the  peace,  be 
rendered  against  one  only  of  several  defendants  sued  jointly. 

From  the  Tipton  Circuit  Court. 

W.  O.  Dean,  for  appellant. 

P.  Behymer  and  C.  W.  Swaim,  for  appellees. 

Niblack,  C.  J. — Harrison  Murphy  and  George  H.  Cook, 
claiming  to  be  partners  doing  business  under  the  firm  name 
of  Murphy  &  Cook,  brought  this  action  against  Drury  B. 
Vice,  Frank  Terwilliger  and  William  E.  Terwilliger,  before 
a  justice  of  the  peace  of  Tipton  county,  to  recover  the  value 
of  a  quantity  of  drain  tile  alleged  to  have  been  sold  to  them. 
A  trial  resulted,  amongst  other  things,  in  a  separate  judgment 
against  Frank  Terwilliger,  the  appellant  here,  for  $88.50, 
Upon  an  appeal  to  the  circuit  court  there  was  a  finding  and 
judgment  against  the  appellant  for  (88.45,  and  the  only 
question  made  in  this  court  is  upon  the  sufficiency  of  the  ev- 
idence to  support  the  finding  of  the  circuit  court. 

Much  of  the  evidence  was  addressed  to  merely  collateral 
and  incidental  matters,  and  in  all  that  mostly  tended  to  es- 
tablish a  liability  on  the  part  of  the  appellant,  it  was  irrecon- 
cilably conflicting. 

It  is  first  claimed  that  there  was  no  evidence  tending  to 
prove-that  the  appellees  were  partners,  as  averred  in  the  com- 
plaint. There  was  no  formal  proof  establishing  the  existence 
of  a  partnership  between  the  appellees,  but  the  evidence  made 
it  quite  obvious  that  if  the  appellant  was  liable  at  all,  it  was 
to  the  appellees  jointly,  and  the  cause  was  tried  upon  that 
implied  assumption.  The  fair  inference  from  all  the  facts  and 
circumstances  developed  at  the  trial  seemingly  was,  that  the 
appellees  were  partners  as  charged. 
Vol.  104.— 3 
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It  is  next  complained  that  there  was  do  evidence  tending 
to  show  that  the  appellant  ever  bought  any  tile  of  the  appel- 
lees. It  was  made  to  appear  by  the  evidence,  that  William  E. 
Terwilliger,  who  is  the  father  of  the  .appellant  and  a  resident 
of  the  State  of  Ohio,  and  Vice,  were  the  owners  of  adjoining 
tracts  of  land  in  Tipton  county  through  which,  or  parts  of 
which,  a  ditch  had  been  opened ;  that  the  appellant  resided 
upon  and  cultivated  the  tract  of  land  belonging  to  his  father. 

There  was  also  evidence  tending  to  prove  that  the  appel- 
lant accompanied  Vice  to  the  appellees'  tile  factory  and  stood 
Bilently  by  while  the  latter  ordered  the  tile,  to  recover  the 
value  of  which  this  suit  was  instituted ;  that  Vice,  in  the 
appellant's  presence,  told  Murphy,  one  of  the  appellees,  to 
charge  him,  Vice,  with  one-half  of  the  tile  and  the  Terwil- 
ligers  with  the  other  half;  that  the  appellant  told  Murphy 
that  his  father  would  be  out  from  Ohio  soon  and  make  it  all 
right. 

It  is  true  that  the  appellant,  as  a  witness,  gave  a  very  ma- 
terially different  version  as  to  what  occurred  at  the  time  the 
tile  was  ordered,  but  there  was  evidence  tending  to  describe 
the  transaction  in  question  as  above  stated.  After  the  tile 
was  ordered,  the  appellant  assisted,  with  his  own  team,  in 
hauling  it  to  appropriate  places  for  use  in  connection  with  the 
ditch,  and  in  fact  hauled  a  full  half  of  it.  It  was  also  estab- 
lished by  the  evidence,  that  at  the  time  the  tile  was  ordered 
and  hauled  away,  the  appellant  was  not  the  agent  of  his  father, 
and  had  no  authority  to  purchase  the  tile  for  him,  or  upon 
his  credit. 

In  the  construction  of  contracts,  it  is.  a  well  recognized  gen- 
eral rule,  that  where  one  person  assumes  to  act  as  agent  of 
another,  but  without  authority  to  do  so,  he  makes  himself 
personally  liable  as  a  principal  in  the  transaction,  and  this 
seems  to  us  to  have  been  a  case  in  which  that  rule  was  fairly 
applicable  Newman  v.  Sylvester,  42  Ind.  106 ;  Story  Agency, 
section  264. 

From  what  has  been  stated,  there  was  evidence  tending  to 
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establish  a  state  of  facts  which  rendered  the  appellant  sep- 
arately and  personally  liable  for  one-half  of  the  tile  ordered 
by  Vice. 

It  is  in  the  third  place  claimed  that  there  was  no  evidence 
tending  to  show  that  the  alleged  debt  was  due  and  unpaid 
when  this  action  was  commenced.  In  the  absence  of  any 
evidence  to  the  contrary,  the  presumption  was  that  the  pur- 
chase-money for  the  tile  became  due  and  payable  when  the 
tile  was  delivered  to  and  taken  away  by  the  parties  ordering 
it  and  taking  it  away.  Besides,  it  was  impliedly  conceded  in 
various  ways  at  the  trial,  that  the  purchase-money  for  the  par- 
ticular tile  in  dispute  was  due  and  remained  unpaid,  and  the 
only  real  matter  of  controversy  was  as  to  the  person  who 
ought  to  be  held  liable  to  pay  for  the  tile. 

The  further  question  is  made  that  as  this  action  was  com- 
menced jointly  against  three  persons,  it  was  error  to  render  a 
separate  judgment  against  the  appellant  alone.  Such  judg- 
ments are  expressly  authorized  in  proper  cases  by  sections 
568  and  569,  R.  8. 1881,  and  the  provisions  of  those  sections 
have  been  held  to  be  applicable  to  proceedings  before  a  justice 
of  the  peace.  Fitzgerald  v.  Qenter,  26  Ind.  238.  See,  also, 
Murray  v.  Wright,  50  Ind.  362  ;  Stafford  v.  Nutt,  61  Ind. 
535. 

This  was  very  plainly  a  case  in  which  either  a  joint  or 
several  judgment  might  have  been  rendered,  as  was  seemingly 
right  upon  the  evidence,  and,  considering  the  evidence  in  all 
its  parts  and  bearings,  we  see  no  sufficient  reason  for  a  re- 
versal of  the  judgment  npon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

Tiled  Nov.  23, 1685. 
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Malicious  ProsecutiobT. — Halict, — Probable  Caute.—Praetitx. — In  an  ac- 
tion for  malicious  prosecution,  llie  jury  may  infer  malice  from  the  want 
of  probable  cause;  and  where  there  ia  evidence  from  which  It  could  be 
found  that  the  prosecution  was  instituted  without  probable  cause, the 
verdict  will  not,  on  the  evidence,  be  disturbed  ou  appeal. 

Sake. — Otytetum  to  Evidence. — PnuUia. — Objections  to  evidence,  on  the 
ground  of  immateriality  or  irrelevancy,  will  present  no  question  for 
decision,  where  such  fact  is  not  apparent  on  the  face  of  the  evidence. 

Sauk. — Motive. — Evidcnec — It  is  competent  for  the  defendant  in  an  ac- 
tion for  malicious  prosecution  to  testify  that  he  was  not  actuated  by 
malice,  and  as  to  what  his  motive  was  in  instituting  the  prosecution 
complained  of. 

From  the  Sullivan  Circuit  Court. 

8.  Coulaon,  J.  S.  Bays,  8.  C.  Coulaon,  J.  T.  Beaaley  and  A 
B.  Williams,  for  appellant. 

W.  C.  Hultz,  W.  8.  Staple  and  W.  A.  Money,  for  appellee. 

Howk,  J. — On  the  19th  day  of  November,  1883,  one 
Thomas  W.  Parrish,  aa  sole  plaintiff,  commenced  this  action 
against  the  appellant,  James  Heap,  as  sole  defendant,  to  re- 
cover damages  for  an  alleged  malicious  prosecution  of  such 
plaintiff.  The  cause  was  put  at  issue  by  the  appellant's  an- 
swer in  general  denial  of  the  plaintiff's  complaint.  The 
issues  joined  were  tried  by  a  jury,  and  a  verdict  was  returned 
for  the  plaintiff,  assessing  his  damages  in  the  sum  of  $90. 
Over  appellant's  motion  for  a  new  trial,  the  court  rendered 
judgment  against  him  on  the  verdict,  in  favor  of  the  plain- 
tiff, Thomas  W.  Parrish.  From  this  judgment  the  defend- 
ant, Heap,  appealed  to  this  court ;  and  after  his  appeal  was 
perfected,  but  before  the  submission  of  the  cause,  the  death  of 
the  plaintiff  was  suggested,  and  it  was  shown  that,  by  an  order 
of  the  court  below,  all  the  estate  of  such  decedent  had  been 
vested  in  his  widow,  Martha  J.  Parrish.  By  her  agreement 
and  that  of  appellant,  the  name  of  Martha  J.  Parrish  is  substi- 
tuted for  that  of  her  deceased  husband,  as  appellee  in  this  cause. 


NOVEMBER  TERM,  1886. 


Heap  «.  JParriah. 


All  the  questions  discussed  by  appellant's  counsel,  in  their 
brief  of  this  cause,  arise  under  the  alleged  error  of  the  cir- 
cuit court  iu  overruling  his  motion  for  a  new  trial.  Before 
considering  any.of  these  questions,  however,  we  deem  it  nec- 
essary to  a  proper  understanding  of  the  case,  that  we  should 
first  gave  the  substance  of  the  plaintiff's  complaint.  The 
plaintiff,  Thomas  W.  Parrish,  alleged  in  his  complaint  that  the 
appellant  maliciously,  and  without  probable  cause,  instituted 
a  criminal  proceeding  against  such  plaintiff,  in  the  court  be- 
low, charging  him  with  having,  on  the  28th  day  of  June, 
1882,  committed  a  malicious  trespass,  by  then  and  there  in- 
juring and  causing  to  be  injured  a  certain  building  and  struct- 
ure, then  and  there  situate,  built  and  erected  at  and  over  a 
coal-shaft,  and  commonly  called  a  coal-shaft  building,  then 
and  there  the  property  of  the  appellant,  and  of  the  value  of 
$500;  that  the  clerk  of  such  court  isstfed  a  warrant  upon 
such  charge,  by  virtue  of  which  the  plaintiff  herein  was  ar- 
rested and  held  under  bond  to  appear  at  such  court,  and  was 
afterwards  tried,  acquitted  and  discharged,  and  such  prosecu- 
tion against  him  was  ended ;  that  by  such  prosecution  the 
plaintiff  herein  was  greatly  damaged  in  his  good  name,  and 
greatly  scandalized  among  his  neighbors,  and  suffered  great 
mortification  and  agony  of  mind,  and  was  put  to  great  trou- 
ble and  expense  in  and  about  his  defence,  and  was  hindered 
and  prevented  from  attending  to  his  daily  affairs,  to  his  dam- 
age $2,000,  for  which  sum  and  costs  he  demanded  judgment. 

Appellant's  counsel  first  insist  that  the  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence  in  this,  that  the 
evidence  fails  to  show  that  the  appellant  maliciously  and 
without  probable  cause  instituted  the  prosecution  against  the 
plaintiff.  It  is  conceded  by  his  counsel,  that  appellant  insti- 
tuted the  prosecution,  and  that  it  finally  terminated  in  the 
acquittal  of  the  plaintiff;  but  counsel  claim  that  the  evidence 
wholly  nils  to  show  the  want  of  probable  cause,  or  that  ap- 
pellant was  instigated  by  malice  in  commencing  the  prose- 
cution.   We  think,  however,  that  there  is  evidence  in  the 
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record  which  tends  at  least  to  prove  that  the  appellant,  with- 
out any  probable  or  reasonable  cause,  instituted  the  criminal 
prosecution  against  the  plaintiff,  and  from  which  the  jury 
might  have  fairly  inferred  and  found  that  appellant  was  in- 
stigated by  malice  to  commence  such  prosecution.  There 
was  evidence  before  the  jury  tending  to  prove  that  appel- 
lant's coal-shaft  building  was  situated  within  the  limits  of 
the  incorporated  town  of  Farmersburgh,  and  extended  .over 
and  obstructed  the  free  use  of  one  of  the  public  streets  of 
such  town ;  that  both  appellant  and  plaintiff  had  lived  in 
such  town  for  several  years,  and  plaintiff  was  the  street  com- 
missioner of  such  town ;  that,  as  such  officer,  he  removed  so 
much  of  the  shed  of  appellant's  coal-shaft  building  as  ex- 
tended over  and  obstructed  a  public  street  of  such  town,  and 
that,  for  this  action  of  the  plaintiff,  the  appellant  instituted 
the  criminal  prosecution  against  him  for  an  alleged  malicious 
trespass  on  appellant's  building.  From  this  and  other  evi- 
dence appearing  in  the  record,  the  jury  may  have  found  that 
the  appellant,  without  any  probable  or  reasonable  cause,  in- 
stituted the  criminal  prosecution  against  the  plaintiff,  "  and 
malice  may  be  inferred  by  the  jury  from  the  want  of  proba- 
ble cause."  Bitting  v.  Ten  Eyek,  82  Ind.  421  (42  Am.  R. 
505) ;  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138. 

We  can  not  disturb  the  verdict  of  the  jury  on  the  evidence. 

The  next  point  made  by  appellant's  counsel  in  argument  is, 
that  the  trial  court  erred  in  the  admission  of  certain  deeds, 
offered  in  evidence  by  the  plaintiff.  The  appellant's  objec- 
tions to  the  admission  of  these  deeds  in  evidence  were,  that 
they  were  immaterial  and  irrelevant.  The  deeds  objected  to 
were  executed  by  the  appellant,  and  they  conveyed  to  dif- 
ferent grantees  certain  lots,  which  were  shown  by  a  plat,  also 
in  evidence,  to  abut  on  the  same  street  which  appellant's  coal- 
shaft  building  extended  over  and  obstructed.  We  suppose 
that  the  deeds  were  offered  and  admitted  in  evidence,  for  the 
purpose  of  showing  the  appellant's  recognition  of  the  exist- 
ence of  both  the  plat  and  street,  and,  for  that  purpose,  the 
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deeds  were  clearly  competent  evidence.  Besides,  the  imma- 
teriality or  irrelevancy  of  the  evidence  objected  to  is  not  ap- 
pareot  on  the  face  of  the  deeds,  and,in  such  a  case,  objections 
to  evidence  on  those  grounds  will  present  no  question  for  de- 
cision. Underwood  v.  Linton,  54  Ind.  468 ;  Kinsman  v.  State, 
77  Ind.  132;  Forbingv.  Weber,  99  Ind.  588. 

While  the  appellant  was  testifying  on  the  trial  as  a  witness 
in  his  own  behalf,  it  is  shown  by  the  bill  of  exceptions  that 
hie  counsel  asked  him  the  following  questions: 

"1.  State  to  the  jury  whether  or  not,  in  commencing  and 
prosecuting  the  case  of  the  State  of  Indiana  against  the  plain- 
tiff, Thomas  W.  Parrish,  in  the  Sullivan  Circuit  Court,  for 
malicious  trespass  in  injuring  his  "  (your  ?)  "  coal-shaft  build- 
ing, on  June  28th,  1882,  which  constitutes  the  malicious  pros- 
ecution complained  of  in  this  cause,  he  "  (you?)  "  was  actuated 
by  malice  ? 

"2.  Yon  will  please  state  to  the  jury  what  induced  you  to 
commence  and  prosecute  the  criminal  action  against  the  plain- 
tiff, complained  of  in  this  case,  and  state  also  what,  if  any, 
motives  you  had  or  entertained  in  reference  thereto?" 

Perhaps  the  first  of  these  two  questions  was  objectionable, 
on  the  ground  that  it  was  leading,  for  it  certainly  suggested 
to  the  witness  the  answer  he  was  expected  to  give.  But 
that  was  not  the  ground  on  which  the  question  was  objected 
to  in  die  trial  court,  as  shown  by  the  bill  of  exceptions,  and, 
of  course,  no  objection  can  be  urged  to  the  question  here 
which  was  not  assigned  in  the  court  below.  The  record  shows 
that  the  first  question  was  objected  to  below  on  the  ground 
that  it  was  incompetent  to  prove  by  the  witness  what  his  mo- 
tives and  intentions  were;  and  that  the  second  question  was 
objected  to  because  it  was  incompetent  to  prove  by  the  witness 
what  particular  inducement  operated  upon  his  mind  to  cause 
him  to  commence  and  prosecute  said  cause,  and  because  it  was 
incompetent  for  him  to  prove  his  motives.  It  is  shown  by  the 
hill  of  exceptions  that  when  the  first  question  was  objected  to 
the  appellant's  counsel  stated  to  the  court  that  he  expected  to 
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and  could  prove  by  the  witness,  in  answer  to  such  question,, 
that  he  was  not  actuated  by  malice,  either  in  the  commence- 
ment or  prosecution  of  said  cause.  Also,  that  when  the  sec- 
ond question  was  objected  to,  appellant's  counsel  stated  to  the 
court  that  he  expected  to  and  could  prove  by  the  witness,  ia 
answer  to  such  question,  that  appellant,  after  consulting  his 
counsel,  became  satisfied  and  believed  that  Thomas  W.  Parrish 
was  guilty  of  a  criminal  trespass,  for  which  he  ought  to  be 
prosecuted,  and  that  the  only  motive  he  entertained  or  had 
in  view  was,  that  the  plaintiff,  being  guilty  of  a  misdemeanor, 
ought  to  be  prosecuted  and  punished  therefor,  etc.  The  court 
sustained  the  objections  to  the  questions,  and  excluded  the 
offered  evidence. 

In  these  rulings  we  think  the  trial  court  erred ;  the  evi- 
dence was  competent,  and  it  was  error  to  exclude  it  from  the 
jury.  It  is  settled  law  in  this  State,  that  where  the  character 
of  the  transaction  depends  upon  the  intent  of  the  party,  it  is 
competent,  when  the  party  is  a  witness,  to  inquire  of  him 
what  his  intention  was.  Greer  v.  Stale,  53  lad.  420;  White 
v.  State,  53  Ind.  595 ;  Shockey  v.  Milh,  71  Ind.  288  (36  Am. 
R.  196) ;  Bidinger  v.  Bishop,  76  Ind.  244 ;  Sedgmok  v.  Tucker, 
90  Ind.  271 ;  Padgett  v.  State,  103  Ind.  560. 

It  is  claimed  by  appellee's  counsel  that  the  error  of  the 
court  in  the  exclusion  of  such  offered  evidence  was  rendered 
harmless  by  other  evidence,  which  appellant  was  permitted  to- 
and  did  give  on  the  trial  of  this  cause.  We  do  not  think  so. 
We  have  carefully  considered  the  other  evidence  referred  to- 
by  counsel,  and  it  did  not,  as  we  think,  supply  the  evidence 
whieh  the  trial  court  erroneously  excluded.  For  the  error  of 
the  court  in  the  exclusion  of  competent  evidence,  appellant's 
motion  for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new  trial. 
Filed  Nov.  23, 1866. 
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Binford,  Administrator,  v.  Adams,  Administrator, 
et  AL. 

SrBBOOATiOK. —  VoimUeer.— Payment  of  Claim.— Payment  of  a  claim  may 
be  made  by  a  third  person ;  and  where  a  claim  is  paid  by  a  third  per- 
son who  has  no  existing  interest  in  the  matter,  such  payment  ia  an  ex- 
tinguish men  t  of  the  claim,  and  such  person  is  a  mere  volunteer,  and 
not  entitled  to  subrogation. 

Pbomisbokt  Note.— Payment.— Question  of  Fact— Whether  a  transaction 
between  the  holder  of  a  promissory  note  and  the  person  who  pays  the 
money  therefor  is  of  snch  a  character  as  to  constitute  a  payment  that 
will  operate  to  extinguish  the  debt,  is  generally  a  question  of  fact. 

Sauk. — Trawtfer  of  Note. — Contract. — Payment  is  the  discharge  of  a  debt, 
and  is  not  a  contract.  The  purchase  of  a  note  is  a  contract  of  sale  re- 
quiring the  mutual  assent,  either  express  or  implied,  of  a  buyer  and 
seller,  and  a  consideration. 

SiHt— Agreement  with  Maker. — Where  a  third  person,  at  the  request  of 
the  maker,  pays  to  the  holder  of  a  promissory  note  the  amount  due 
thereon,  and  receives  the  note,  his  agreement  with  the  maker  can  not  be 
coasidered  in  determining  whether  the  note  was  purchased  or  paid  off. 

From  the  Hancock  Circuit  Court. 

/.  A.  New,  J.  W.  Jones,  J.  H.  Binford  and  C.  W.  Mller, 
for  appellant. 
L.  H.  Reynolds,  for  appellees. 

Elliott,  J. — The  questions  in  this  case  arise  on  the  evi- 
dence, and  as  that  is  conflicting,  we  can  not  weigh  it,  but,  as 
we  have  many  times  decided,  we  must  accept  as  credible 
that  which  the  trial  court  deemed  trustworthy.  Union  School 
lb.  v.  First  Natl  Bank,  102  Ind.  464 ;  Qathright  v.  Burke, 
101  Ind.  590 ;  Julian  v.  Western  Union  Tel.  Co.,  98  Ind.  327 ; 
Gun  v.  Goda,  94  Ind.  555 ;  Arnold  v.  Wilt,  86  Ind.  367. 
'  Taking  as  true,  as  the  rule  stated  requires  us  to  do,  the  evi- 
dence which  controlled  the  trial  court,  we  find  the  facts  to  be 
substantially  these :  Francis  M.  Walker  executed  a  promis- 
sory note  payable  to  Thomas  A.  Gant  for  $358,  and  to  secure 
its  payment  executed  a  mortgage  upon  real  estate.  Gant  sold 
the  note  and  mortgage  to  Philander  H.  Boyd,  and  endorsed 
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the  note  to  him.  While  the  note  was  in  Boyd's  hands  sev- 
eral instalments  of  interest  were  paid,  and  credits  for  these 
instalments  were  duly  entered  on  the  back  of  the  note.  In 
the  spring  of  1882,  Gant  requested  Walker  to  pay  the  note, 
and  Walker  obtained  the  money  with  which  to  pay  it  from 
Robert  Binford,  the  appellant's  intestate.  Boyd,  the  holder 
of  the  note  testified  that  the  note  was  paid  by  Mr.  Binford, 
that  Walker  was  present  when  the  payment  was  made,  and 
that,  to  quote  his  testimony:  "Mr.  Walker  did  the  talking; 
he  said  he  had  made  arrangements  with  Mr.  Binford  to  pay 
this  note  off.  '  Mr.  Walker,'  says  I, '  that  is  all  right.'  Mr. 
Binford  spoke  up  and  said:  'In  a  few  days  I  will  have  the 
money  ready,'  and  that  was  all  that  was  said  about  the  note, 
and  in  a  few  days  Mr.  Binford  came  in  and  paid  the  balance 
of  the  note  off,  and  I  marked  the  book  paid  and  went  to  can- 
celling the  note,  and  Mr.  Binford  requested  me  not  to  cancel 
it,  and  I  just  handed  it  to  him  without  cancelling  it."  This 
witness  also  testified  that  nothing  was  said  about  purchasing 
the  note,  and  that  it  was  not  purchased  of  him.  The  action 
is  against  the  administrator  of  Gant's  estate  upon  the  en- 
dorsement, and  is  prosecuted  by  the  administrator  of  the  es- 
tate of  Robert  Binford. 

On  the  part  of  the  appellant,  it  is  affirmed  that  Binford 
bought  the  note.  The  appellee,  on  the  other  hand,  asserts  that 
the  note  was  paid. 

Binford  was  a  mere  volunteer,  for  he  was  a  stranger  to  the 
transaction,  without  any  interest  to  protect  or  rights  to  pre- 
serve. The  case  does  not,  therefore,  come  within  the  rule, 
that  where  payment  is  made  by  one  who  has  some  interest 
in  protecting  property  against  the  enforcement  of  a  claim,  or 
who  has  junior  rights  to  guard,  equity  will  subrogate  him'to 
the  rights  of  the  person  whose  claim  he  has  paid;  but  it  is 
within  the  general  rule,  that  where  a  claim  is  paid  by  a  third 
person  having  no  existing  interest  in  the  matter,  it  is  an  ex- 
tinguishment of  the  claim.     Sheldon  Sub.,  sections  1,  3. 

It  is  well  settled  that  payment  may  be  made  by  a  third 
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person.    Ritenour  v.  Mathews,  42  Ind.  7 ;  Sheldon  Sub.,  sec- 
tion 186;  2  Edwards  Bills  and  Notes  (3d  ed.),  536. 

Whether  a  transaction  between  the  holder  of  a  promissory 
note  and  the  person  who  pays  the  money  is  of  such  a  char- 
acter as  to  constitute  a  payment  that  will  operate  to  extin- 
guish the  debt,  is  generally  a  question  of  feet.  Dougherty  v. 
Deeney,  45  Iowa,  443;  Moron  v.  Abbey,  63  Cal,  56 ;  Jones  v. 
Bobbitt,  90  N.  C.  391 ;  Baiohradaky  v.  Oarliitle,  14  Bradwell, 
289.  It  is  true  that  there  are  cases  iu  which  the  court  may 
presume,  as  matter  of  law,  that  the  debt  was  not  extinguished, 
but  those  are  cases  depending  upon  the  equitable  principle 
of  which  we  have  spoken,  and  this  case  is  not  of  that  class. 
The  general  rule  prevails  here,  and  the  question  must  be  re- 
garded as  one  of  feet. 

There  is  an  important  difference  between  the  payment  of 
a  note  and  the  purchase  of  it  from  the  owner.  Payment  is 
the  discharge  of  a  debt.  The  purchase  of  a  note  is  a  contract 
of  sale.  The  sale  of  a  note,  in  order  to  be  valid,  must  be  made 
by  a  buyer  to  a  seller;  there  must  be  mutual  assent,  and  there 
most  also  be  a  consideration.  Daniel  says :  "  Payment  is  not 
a  contract.  It  is  the  discbarge  of  a  contract  in  which  the 
party  of  the  first  part  has  a  right  to  demand  payment,  and 
the  party  of  the  second  part  has  a  right  to  make  payment.  A 
sale  is  altogether  different.  It  is  a  contract  which  does  not 
extinguish  a  bill  or  note,  but  continues  it  in  circulation  as  a 
valid  security  against  all  parties.  And  it  is  necessary  to  con- 
stitute a  transaction  a  sale  that  both  parties  should  then  ex- 
pressly or  impliedly  agree,  the  one  to  sell,  and  the  other  to 
purchase  the  paper."  2  Daniel  Negotiable  Inst.,  section 
1221. 

Another  author  says :  "  To  constitute  a  sale  there  must  be 
a  clear  intention  on  the  one  part  to  buy,  and  on  the  other  to 
sell;  neither  of  these  standing  alone  will  operate  to  effect  a 
sale."    Edwards  Bills  and  Notes  (3d  ed.),  section  728. 

The  Supreme  Court  of  California,  in  a  case  similar  in  its 
general  features  to  the  present,  said :  "  The  legal  effect  of  the 
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transaction  was  to  extinguish  the  obligation  of  the  note."  Id 
the  course  of  the  opinion  in  that  case  it  was  also  said :  "  But 
payment  of  a  promissory  note  is  not  a  contract ;  it  is  per- 
formance of  the  obligation  arising  out  of  the  promise  to  pay. 
Any  one  of  the  several  parties  to  a  joint  contract,  or  any  one 
in  his  behalf  and  at  his  request,  or  with  his  consent,  may  per- 
form the  obligation;  and  when  performance  has  been  offered 
or  made,  and  the  money  accepted,  the  obligation  becomes 
extinguished.  The  parties  to  the  contract  are  no  longer 
bound  to  each  other  by  the  vinculum  legia  of  right  and  duty." 
Moran  v.  Abbey,  supra. 

The  question  presented  in  Lanoey  v.  Clark,  64  N.  T.  209 
(21  Am.  R.  604),  was  similar  to  that  presented  here,  and  it 
was  there  said  :  "  To  make  a  sale  or  transfer  takes  two  par- 
ties, one  to  sell  and  the  other  to  buy."  The  same  general 
doctrine  is  also  maintained  in  Boatman  v.  Plumer,  32  N.  H. 
238. 

The  case  of  Burr  v.  Smith,  21  Barb.  263,  is  directly  in  point, 
for  the  facte  are  so  nearly  the  same,  that  with  a  change  of 
names,  dates  and  amounts,  one  statement  of  facts  would  sub- 
stantially fit  both  cases.  In  that  case  the  court  said,  in  speak- 
ing of  the  request  that  the  note  should  be  cancelled,  that 
"It  is  true  he  declined  having  it  cancelled ;  but  that  circum- 
stance was  not  enough,  in  my  judgment,  to  overcome  the  pre- 
sumption arising  from  the  facts  proved,  that  it  was  paid  and 
extinguished.  It  does  not  prove  a  purchase,  and  unless  it  was 
purchased  by  Riley,  it  was  satisfied  by  the  payment."  One 
of  the  authors  referred  to  notes  the  case  of  the  payment  of  a 
bill  of  exchange  to  save  it  from  dishonor,  states  that  such  a 
case  forms  an  exception  to  the  general  rule,  and  says :  "  With 
this  exception  to  the  general  rule,  there  is  no  reason  why  an 
officious  payment  and  satisfaction  of  a  bill  or  note  should  not 
be  held  to  cancel  the  security."  2  Edwards  Bills  and  Notes 
(3d  ed.),  section  729. 

It  is  impossible  to  conceive  any  valid  reason  why  the  sale 
of  a  promissory  note  is  not  a  contract,  and  once  it  is  granted 
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that  it  is  a  contract,  h  must  surely  follow  that  there  can  be 
do  sale  unless  the  holder  of  the  note  expressly  or  impliedly 
agrees  to  sell.  To  assert  the  contrary  is  to  assert  that  there 
may  be  a  contract  without  a  meeting  of  the  minds  of  the  par- 
ties, and  he  who  asserts  this  runs  counter  to  one  of  the  most 
familiar  of  the  elementary  principles  of  the  law.  In  this  in- 
stance the  owner  of  the  note  declares  that  nothing  was  said 
to  him  about  the  purchase  of  the  note,  and  that  it  never  was 
purchased  of  him.  It  can  not  be  possible,  therefore,  that 
there  was  a  contract  of  sale,  and  if  there  was  not,  the  note 
was  extinguished. 

Stress  is  laid  upon  the  agreement  between  the  maker  of  the 
note  and  Binford;  this  agreement,  however,  is  not  of  con- 
trolling force,  for  the  real  question  is,  not  what  was  the  agree- 
ment between  those  parties,  but  what  was  the  agreement 
between  the  person  claiming  as  purchaser  and  the  owner  of 
tbe  note,  in  whom  alone  was  vested  the  power  to  sell? 
The  authority  to  sell  was  undoubtedly  in  the  holder  of  the 
note,  and  unless  he  Bold  the  note  no  one  could  become  a 
purchaser.  Eastman  v.  iVunter,  supra.  A  seller  of  a  note 
incurs  some  liability  although  he  transfers  the  note  aimply  by 
delivery,  for,  even  in  such  a  case,  he  warrants  the  genuine- 
ness of  the  note.  Lancey  v.  Clark,  supra ;  Delaware  Bank 
v.  Jams,  20  K.  Y.  226;  Bell  V.  Cafferty,  21  Ind.  411; 
Brown  v.  Summers,  91  Ind.  151.  There  are  anthorities  ex- 
tending the  implied  warranty  much  further.  French  v.  Tar- 
ter, 15  Ind.  59;  1  Daniel  Negotiable  Inst.,  section  729.  But 
we  need  not  pursue  this  inquiry,  for,  if  there  is  any  warranty 
at  all  in  the  case  of  a  transfer  by  delivery,  it  can  not  be  pos- 
sible that  such  a  warranty  can  be  asserted  against  a  party  who 
has  made  no  contract,  and  this  satisfactorily  proves  that  there 
can  be  no  purchase  of  a  promissory  note  unless  there  is  an 
agreement  to  sell. 

Granting  that  the  case  of  Dodge  v.  Freedman's,  etc.,  Co.,  93 
U.  S.  379,  correctly  lays  down  the  law,  it  is  not  in  point  here, 
for  the  reason  that  here  the  money  was  paid  directly  to  the 
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holder  of  the  note ;  while  there  it  was  paid  to  a  bank  acting 
as  a  collecting  agent.  In  that  case,  the  fact  that  the  notes  were 
paid  to  a  collecting  agent  without  authority  to  bind  the 
holder  by  a  transfer  of  title,  was  given  prominence,  and  it 
may  be  that  this  fact  sustains  the  decision.  Here,  however, 
the  court  can  not  decide  that  there  was  a  purchase,  without 
deciding,  also,  that  there  was  an  implied  warranty  binding  the 
person  making  the  transfer;  this  we  can  not  do,  for  we  can 
perceive  no  ground  upon  which  a  person  can  be  held  to  have 
made  a  warranty,  and  yet  not  have  entered  into  a  contract. 
Smith  v.  Sawyer,  55  Maine,  139,  Willi*  v.  Hobson,37  Maine, 
403,  and  Greening  v.  Patten,  51  "Wis.  146,  support  our  con- 
clusions. 

In  Swope  v.  Lejfingwell,  72  Mo.  348,  as  in  Harbeek  v.  Van- 
derbilt,  20  N.  Y.  395,  there  was  an  assignment  of  the  note  to 
the  stranger,  by  whom  the  money  was  paid.  Here  there  was 
oone,  and  it  needs  no  more  than  a  bare  mention  of  this  fact 
to  exhibit  the  difference  between  those  cases  and  the  present. 

Judgment  affirmed. 

Filed  Nov.  24, 1885. 


No.  12,201. 

Storms  v.  Stevens. 

Statotohy  Right. — Mode  of  Enforcing. — Where  a  statute  creates  a  new 
right,  and  prescribes  a  mode  of  enforcing  it,  that  mode  mast  be  par- 
sued  to  the  exclusion  of  all  others. 

Drainage.— Collection  of  DUehAuetment.— TaxDvplitaU.— Interest  after  De- 
mand.— When  the  county  surveyor  accepts  work  on  a  ditch,  whether  of 
shares  allotted  to  residents  or  non-residents  of  the  county,  andissuesbis 
certificates  of  acceptance,  he  must  file  copies  thereof  with  the  county 
auditor,  and  the  auditor  must  charge  the  amount  mentioned  in  the  cer- 
tificates on  the  tax  duplicate,  to  be  collected  as  taxes  are  collected ;  and 
the  holders  of  such  certificates  will  be  entitled  to  six  per  cent,  interest 
thereon  from  demand  until  paid,  or,  if  no  demand  has  been  made  and 
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the  amounts  thereof  have  been  placed  on  the  tax  duplicate,  from  delin- 
quency. 
Sutt. — Action  al  Lax. — In  such  ca*e,  the  amount  of  a  certificate  can  not  be 
collected,  nor  can  the  lien  created  by  the  certificate  be  enforced,  by  an 

Bcleof  Construction. — Statute* — In  construing  statutes,  the  prime  ob- 
ject is  to  ascwt&in  and  carry  out  the  purpose  and  intent  of  the  Leg- 
islature, and,  tn  so  doing,  the  words  of  a  statute  will  he  given  their 
literal  and  ordinary  signification  ;  but  if  such  a  construction  renders 
the  meaning  of  a  whole  statute  doubtful,  or  leads  to  contradictions  or 
absurd  results,  the  whole  statute  must  be  looked  to,  and  the  intent,  as 
collected  therefrom,  will  prevail  over  the  literal  import  of  terms  and 
detached  clauses  and  phrases. 

From  the  Huntington  Circuit  Court. 

/.  C.  Branyan,  M.  L.  Spencer,  R.  A.  Kaufman  and  W.  A, 
Sranyan,  for  appellant. 

/.  B.  Keaner,  J.  I.  Dille,  W.  0.  Sayre  and  /.  T.  Eutchens, 
for  appellee. 

Zollars,  J. — A  ditch  was  constructed  by  order  of  the 
board  of  county  coraraiasiouera,  under  R.  S.  1881,  section 
4285,  et  seq.  The  auditor  sold  the  shares  or  allotments  of 
work  as  provided  by  section  4303.  Appellant  bought  the 
share  allotted  to  appellee,  and  received  from  the  county  sur- 
veyor the  certificate  as  provided  by  section  4305.  He  brought 
this  action  in  the  court  below  to  enforce  against  appellee's 
land  the  lien  created  by  sections  4317  and  4305.  He  con- 
tends that  this  kind  of  an  action  may  be  maintained.  Ap- 
pellee contends  that  it  can  not ;  that  the  statutory  mode  of 
collection  is,  by  placing  the  amount  upon  the  tax  dupli- 
cate, to  be  collected  as  other  taxes  are  collected,  and  that  this 
mode  is  exclusive  of  all  others.  If  the  statute  does  provide 
a  mode  of  collection,  that  is  exclusive,  and  must  be  pursued. 
The  statute  clearly  creates  a  new  right.  Where  a  statute  cre- 
ates a  new  right  and  prescribes  a  mode  of  enforcing  it,  that 
node  must  be  pursued  to  the  exclusion  of  all  other  remedies. 
Such  has  been  the  settled  law  in  this  State  for  more  than 
sixty  years,  and  such  is  the  law  elsewhere.     Lang  v.  Scoff,  1 
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Blackf.  405;  Sutler  v.  State;  6  Ind.  165;  Martin  v.  Wat,  7 
Ind.  657  ;  MoCormack  v.  Terre  Haute,  etc.,  R.  R.  Co.,  9  Ind. 
283;  Toney  v.  Johnson,  26  Ind.  382;  1  Wait's  Actions  and 
Defences,  p.  42. 

The  enunciation  of  this  rule  of  law  does  not  dispose  of 
the  case  before  us.  The  question  yet  remains  as  to  whether 
or  not  the  statute  prescribes  a  mode  of  collecting  the  amount 
of  the  certificate  held  by  appellant.  The  solution  of  that 
question  depends  upon  the  proper  construction  to  be  placed 
upon  section  4305  of  the  act.    That  section  is  as  follows : 

"  It  shall  be  the  duty  of  the  county  surveyor,  on  being  no- 
tified by  any  contractor  that  his  job  is  completed,  to  inspect 
the  same ;  and  if  he  find  that  it  is  completed  according  to 
contract,  he  shall  accept  it,  and  give  to  the  contractor  a  cer- 
tificate of  acceptance,  stating  that  said  job,  share,  or  allot- 
ment is  completed  according  to  the  specifications  of  said  ditch. 
And  if  any  share  or  allotment  has  been  sold  to  a  person  not 
the  owner  of  the  land  assessed  therefor,  he  shall,  in  addition, 
state  the  amount  due  the  contractor  for  constructing  the  same 
from  the  owner  of  the  said  land ;  which  certificate  shall  be  a 
lien  upon  the  land  assessed  for  such  share  or  allotment,  aud 
shall  be  due  and  payable  immediately  by  the  owuer  of  the 
land ;  and  such  certificate,  if  not  paid  on  demand,  shall  draw 
interest  until  paid.  And  if  the  allotment  sold  belongs  to  a 
non-resident  of  the  county,  the  auditor  shall  state  such  fact 
when  he  offers  it  for  sale.  And  when  the  county  surveyor 
accepts  it,  and  issues  his  certificate  of  acceptance,  he  shall  file 
with  the  county  auditor  a  copy  thereof;  whereupon  said  au- 
ditor shall  charge  the  amount  mentioned  in  said  certificate 
on  the  tax  duplicate  against  the  land  assessed  with  such  al- 
lotment, to  be  collected  as  other  taxes  are  collected,  together 
with  six  per  cent,  for  the  holder  of  the  certificate  after  the 
same  becomes  delinquent;  and  when  collected,  it  shall  be 
paid  to  the  person  holding  the  certificate,  on  an  order  of  the 
auditor." 

The  contention  of  appellant's  counsel  is,  that  the  above  sec- 
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tion  provides  do  mode  of  collecting  the  amount  of  the  certifi- 
cate given  for  the  work  of  the  shares  allotted  to  residents 
of  the  county,  and  that  hence  the  lien  may  be  enforced  in  the 
maimer  here  attempted.  This  contention  is  based  upon  the 
language  of  the  section,  preceding  the  mention  of  the  allot- 
ment to  non-residents  of  the  county,  and,  particularly,  upon 
that  portion  which  provides  that  the  certificate  shall  be  due 
and  payable  immediately,  and  shall  draw  interest  after  de- 
mand. It  is  also  argued,  that  the  subsequent  portion  of  the 
section  has  reference  only  to  the  collection  of  certificates 
given  for  the  work  of  shares  allotted  to  non-residents  of  the 
county.  Their  position,  therefore,  is,  that  the  certificates 
given  for  the  work  of  shares  allotted  to  residents  of  the 
county,  must  be  collected  by  suit,  and  that  the  certificate 
given  for  the  work  allotted  to  non-residents  of  the  county 
must  be  collected  as  taxes  are  collected.  The  awkward  man- 
ner in  which  the  pronoun  "  it "  is  used  in  the  latter  part  of 
the  section  of  the  statute,  is  calculated,  at  first  blush,  to  con- 
fuse, but  the  manner  of  its  use  is  not  such  as  to  warrant  the 
conclusion  thai  only  copies  of  certificates  given  for  the  work  of 
shares  allotted  to  non-residents  of  the  county,  are  to  be  filed 
with  the  county  auditor  by  the  county  surveyor.  The  sec- 
tion must  be  considered  as  a  whole,  in  order  to  ascertain  the 
intention  of  the  Legislature  in  its  enactment. 

It  is  made  the  duty  of  the  county  surveyor  to  inspect  the 
work,  and  if  he  finds  it  properly  completed,  to  accept  it.  He 
does  not  accept  the  allotment.  With  that  he  has  nothing  to 
do;  and  hence  the  provision  in  the  latter  part  of  the  section, 
"  and  when  the  county  surveyor  accepts  it,  and  issues  his  cer- 
tificate of  acceptance,  he  shall  file  with  the  county  auditor  a 
copy  thereof,"  does  not  refer  to  the  allotment  to  non-resi- 
dents of  the  county,  hut  has  reference  to  the  acceptance  of 
the  work  as  provided  in  the  first  part  of  the  section,  includ- 
ing the  work  of  shares  alloted  to  residents  and  to  non-residents 
of  the  county  alike. 
Vol.  104.— 4 
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When  the  county  surveyor  accepts  work,  whether  that  work 
be  of  shares  alloted  to  residents  or  to  non-residents  of  the 
county,  and  issues  his  certificates  of  acceptance,  he  must  file 
copies  thereof  with  the  county  auditor,  and  the  auditor  must 
charge  the  amount  mentioned  in  the  certificates  on  the  tax 
duplicate,  to  be  collected  as  taxes  are  collected. 

The  phrase  "  due  and  payable  immediately,"  in  the  connec- 
tion in  which  it  is  used  in  the  statute,  is  not  the  same  as  "  due 
and  legally  enforceable  immediately,"  as  argued  by  counsel.  la 
the  first  place,  such  would  not  be  the  usual  and  ordinary 
meaning  of  the  words  "  due  and  payable."  In  the  second 
place,  such  a  construction  would  not  make  sense.  The  whole 
phrase  is  "  due  and  payable  immediately  by  the  owner  of  the 
land."  It  would  hardly  do  to  make  the  statute  read,  "  due 
and  legally  enforceable  immediately  by  the  owner  of  the  land." 
The  burden  is  upon  the  land.  The  owner  of  the  land  is,  in- 
a  sense,  the  debtor  of  the  holder  of  the  certificate.  Appel- 
lant's construction  would  make  the  section  of  the  statute  so 
read  as  to  confer  upon  the  debtor,  and  not  upon  the  creditor, 
the  right  to  enforce  the  lien  and  debt  by  suit.  This  would 
clearly  be  a  reductio  ad  abxurdum,  which  is  to  be  avoided  both 
in  logic  and  in  the  construction  of  statutes  and  Constitutions. 

In  the  construction  of  statutes,  the  prime  object  is  to  ascer- 
tain and  carry  out  the  purpose  and  intent  of  the  Legislature. 
To  do  this,  the  words  used  in  the  statute  should  be  first  con- 
sidered in  their  literal  and  ordinary  signification.  But  if  by 
giving  them  such  a  signification  the  meaning  of  the  whole 
statute  is  rendered  doubtful,  or  is  made  to  lead  to  contradic- 
tions or  absurd  results,  the  whole  statute  must  be  looked  to, 
and  the  intent  as  collected  therefrom  must  prevail  over  the 
literal  import  of  terms  and  detached  clauses  and  phrases.  ' 
Mayor,  do.,  v.  Weems,  5  Ind.  547;  Smith  v.  Moore,  90  Ind. 
294,  305,  and  cases  there  cited. 

As  will  be  observed,  it  is  provided  in  the  above  section  of 
the  statute,  that  the  certificates  issued  by  the  county  surveyor 
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shall  draw  interest  after  demand  until  paid;  and,  further,  that 
when  the  amount  thereof  shall  have  been  placed  upon  the  tax 
duplicate,  it  shall  be  collected  as  taxes  are  collected,  together 
with  six  per  cent,  after  the  same  shall  have  become  delinquent. 
Appellant's  counsel  base  an  argument  upon  these  apparently 
different  provisions  as  to  interest,  and  contend  that  they  in- 
dicate an  intention  on  the  part  of  the  Legislature  that  only 
the  amounts  of  the  certificates  issued  for  work  allotted  to 
non-residents  of  the  county  are  to  be  placed  upon  the  tax 
duplicate. 

While  the  canons  of  construction  require  that  every  word, 
phrase  and  clause  of  a  statute  shall  be  given  effect,  if  possi- 
ble, they  also  require  that  the  entire  statute,  and  every  part 
thereof,  must  be  construed  together,  so  as  to  make  a  harmo- 
nious whole.  Properly  interpreted,  in  connection  with  the 
whole  section  in  which  they  are  found,  the  above  provisions 
in  relation  to  interest  must  mean,  and  can  only  mean,  that 
after  demand  the  certificates,  whether  issued  for  work  allotted 
to  residents  or  to  non-residents  of  the  county,  shall  draw 
interest  If  for  any  reason  no  demand  shall  have  been  made, 
they  do  not  draw  interest  until  after  the  amounts  thereof  shall 
have  been  placed  upon  the  tax  duplicate,  and  shall  have  be- 
come delinquent.  The  interest,  which  begins  with  the  demand, 
is  carried  up  to  the  time  of  the  delinquency,  and  thereafter  is 
merged  in  the  interest  resulting  from  such  delinquency. 

The  section  further  provides,  as  will  be  observed,  that  if 
the  allotment  belongs  to  a  non-resident  of  the  county,  the 
auditor  shall  state  such  fact  when  he  offers  it  for  sale.  This 
provision  could  not  have  been  incorporated  in  consideration 
of  the  fact  that  an  action  to  enforce  the  lien  could  not  be 
maintained  against  a  non-resident  of  the  county  as  well  as 
against  a  resident,  because  such  would  not  be  the  case.  The 
certificates  are  liens  upon  the  land,  and  if  enforceable  *by  ac- 
tion at  all,  they  could  be  enforced  by  an  action  in  the  county 
where  the  land  is  situated,  by  getting  service  upon  the  owner 
in  the  county  of  his  residence. 
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The  policy  of  the  law  is  to  have  the  shares  or  allotments 
worked  for  the  lowest  possible  amount.  It  was  evidently 
thought  by  the  Legislature,  that  many  of  the  land-owners 
would  pay  upon  demand,  and  thus  enable  the  contractor  to 
receive  his  money  without  the  vexatious  delay  attendant  upon 
a  collection  through  the  county  auditor.  A  demand  upon  a 
resident  of  the  county  can  be  made  in  less  time,  and  with  less 
trouble  and  expense,  than  upon  a  non-resident  of  the  county. 
It  may  be,  too,  that  a  resident  of  the  county  would  be  more 
likely  to  pay  promptly  upon  such  a  demand.  These  consid- 
erations might  well  influence  the  bidders  for  the  work,  and 
induce  them  to  bid  less  for  work  allotted  to  a  resident  of  the 
county  than  to  a  non-resident.  It  is  for  these  reasons,  we 
think,  that  the  auditor  is  required  to  state  that  the  share  of 
work  offered  for  sale  is  an  allotment  to  a  non-resident  of  the 
county,  when  such  is  the  fact, 

Other  arguments  are  urged  in  behalf  of  appellant,  bat  we 
think  it  would  not  be  profitable  to  extend  this  opinion  to  no- 
tice them  in  detail.  Looking  to  the  whole  statute,  we  are 
convinced  that  the  Legislature  did  not  intend  to,  and  have 
not  provided  two  different  and  distinct  modes  of  collecting 
the  amounts  of  the  certificates,  and  that  the  one  mode  pro- 
vided is  by  the  auditor  placing  the  amounts  upon  the  tax 
duplicate,  and  collecting  them  as  taxes  are  collected.  The 
right  is  one  created  by  the  statute.  The  statute  provides  a 
remedy,  and  that  remedy  is  exclusive  of  all  others.  Appellant 
can  not,  therefore,  maintain  this  action,  and  hence  the  court 
below  properly  sustained  the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 
Filed  Nov.  23, 1886. 
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No.  12,176. 
BCFKIN  v.  BOYCE. 

Receiver. — Pleading. — Practice.  —  Ordinarily,  the  sufficiency  of  a  com- 
plaint, in  an  action  in  which  a  receiver  is  applied  for,  can  not  be  tested 
by  demurrer,  or  otherwise,  at  the  time  of  the  application. 

Sum.— Appointment. — Piapote  of  Action. — The  appointment  of  a  receiver  * 
ma;  be  part  of  the  relief  aaked  in  a  complaint  in  actions  of  the  class 
in  which  receivers  may  be  appointed,  but  it  is  doubtful  whether  this 
can  be  the  sole  purpose  of  an  action. 

Same.— fartnertkip.  -  When  Receiver  mil  not  be  Appointed. — Where  a  part* 
nership  has  expired  by  limitation,  and  neither  party  desires  to  continue 
the  business,  a  receiver  will  not,  on  the.  application  of  one,  be  appointed 
to  settle  the  partnership  affairs,  in  the  absence  of  any  showing  of  mis- 
management or  improper  conduct  on  the  part  of  the  person  against 
whom  the  relief  is  sought 

From  the  Judge  of  the  Delaware  Circuit  Court. 

J.  H.  Mel/dt,  E.  H.  Bundy  and  L.  P.  Mitchell,  for  appellant. 

Mitchell,  J. — This  is  an  appeal  from  an  interlocutory 
order,  made  by  the  judge  of  the  Delaware  Circuit  Court,  sit- 
ting at  chambers,  in  Winchester,  Randolph  county. 

It  appears  that  James  Boyce  filed  a  complaint  in  the  clerk's 
office,  in  Delaware  county,  on  the  10th  day  of  February, 
1885.  The  substance  of  the  complaint  was,  that  Boyce  and 
Baf  kin  had  become  partners  under  written  articles,  dated 
February  1st,  1882.  The  partnership  expired  by  limitation 
February  1st,  1885.  At  its  expiration  there  was  on  hand 
partnership  property,  consisting  of  agricultural  implements 
and  other  property,  including  notes  and  accounts  due  the 
firm,  of  the  value  of  from  $3,500  to  $4,500.  The  firm  owed 
debta  amounting  to  about  $3,000.  It  is  averred  that  neither 
partner  desires  to  continue  the  business,  and  that  they  were 
unable  to  agree  as  to  the  disposition  of  the  property ;  that 
the  defendant  was  in  possession  of  the  property,  and  refused 
to  reduce  it  to  money  and  discharge  the  debts  of  the  firm. 
The  complaint  avers  further  that  the  defendant  is  insolvent, 
and  that  he  insisted  upon  collecting  the  notes  and  accounts 
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due  the  firm,  and  disposing  of  the  proceeds  for  his  own  per- 
sonal advantage  and  gain ;  that  the  stock  was  likely  to  de- 
preciate in  value,  and  that  the  partners  were  unable  to  agree 
upon  terms  of  dissolution,  or  upon  the  construction  of  their 
articles  of  copartnership.  The  relief  prayed  was  for  a  dis- 
solution, that  an  account  be  taken,  and  an  injunction  granted 
'  forbidding  the  defendant  from  interfering  with  the  business, 
and  for  the  appointment  of  a  receiver. 

The  record  does  not  show  whether  a  summons  was  issued 
before  the  order  appealed  from  was  made,  but  as  no  question  is 
made  at  this  point  we  give  it  no  further  consideration. 

The  complaint  was  verified,  and  as  no  motion  or  other  ap- 
plication for  the  appointment  of  a  receiver  appears  in  the 
record,  it  was  doubtless  intended  to  serve  the  purpose  of 
both  complaint  and  application.  As,  from  the  averments  in 
the  complaint,  the  partnership  had  come  to  an  end  by  limita- 
tion, and  as  there  was  no  claim  of  any  dispute  or  contro- 
versy between  the  partners  concerning  the  property  or  ac- 
counts, the  only  substantial  relief  asked  was  an  injunction 
and  the  appointment  of  a  receiver.  No  affidavits  or  other 
evidence  having  been  offered,  the  appointment  was  asked 
upon  the  facts  stated  in  the  complaint. 

Three  days  after  the  complaint  was  filed  in  the  clerk's  of- 
fice in  Delaware  county,  the  parties  appeared  before  the  judge 
at  chambers,  in  Randolph  county,  and  the  defendant  pre- 
sented what  is  denominated  in  the  record  an  answer  to  the 
plaintiff's  complaint.  In  the  answer,  the  defendant  denies 
that  he  at  any  time  claimed  or  held  the  exclusive  possession  of 
the  partnership  property,  except  as  provided  for  in  the  articles 
of  partnership.  These  are  exhibited  with  the  answer.  The  an- 
swer also  avers  that  in  pursuance  of  a  stipulation  contained 
in  the  articles  of  partnership,  the  defendant,  at  the  expira- 
tion of  the  term,  caused  a  complete  inventory  and  appraise- 
ment to  be  made  of  all  the  firm  property,  notes,  etc.  This 
is  also  exhibited  with  the  answer.     From  this  it  appears  that 
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the  assets  were  appraised  by  three  appraisers  at  a  total  cash 
value  of  $4,750.29. 

The  answer  further  avers  that  the  plaintiff  is  solvent,  and 
a  large  creditor  of  the  firm,  and  that  for  the  purpose  of  sav- 
ing expense  the  defendant  then  offered  to  turn  over  to  the 
plaintiff  all  the  property  and  assets  of  the  firm,  to  the  end 
that  the  plaintiff  might  settle  its  business  equitably  and  ex- 
peditiously, agreeable  to  the  terms  of  the  articles  of  partner- 
ship and  the  direction  of  the  court.  This  answer  was  veri- 
fied by  the  defendant. 

To  this  the  plaintiff  presented  what  is  termed  a  reply,  which 
was  also  verified.  In  this  it  was  stated  that  the  plaintiff 
could  not  accept  the  defendant's  offer  to  deliver  over  the  pos- 
session of  the  assets,  because  they  were  unable  to  agree  upon 
the  construction  of  the  articles  of  partnership,  and  that  their 
disagreement  was  liable  to  involve  the  business  in  litigation. 
It  was  stated  further  that  the  defendant  had  always  managed 
the  business,  and  that  the  plaintiff  had  no  experience  in  its 
affairs,  and,  besides,  he  had  other  business  which  required  all 
his  time.  For  these  reasons  the  reply  averred  that  the  best 
interest  of  the  business  demanded  that  a  receiver  be  appointed. 

Upon  this  showing  an  order  was  made  appointing  a  re- 
ceiver, and  directing  that  upon  filing  a  bond  he  should  take 
possession,  and  dispose  of  the  stock  under  the  direction  of  the 
court. 

It  is.  assigned  for  error  that  the  complaint  did  not  state 
nicts  sufficient  to  authorize  the  appointment  of  a  receiver,  and 
that  the  court  erred  in  making  the  appointment  upon  the 
fids  shown  by  the  whole  record. 

Ordinarily,  the  sufficiency  of  a  complaint,  in  an  action  in 
which  a  receiver  is  applied  for,  can  not  be  tested  by  demurrer, 
or  otherwise,  at  the  time  of  the  application  or  motion  for  the 
appointment  of  a  receiver. "  Pleadings  and  demurrers  are  not 
relevant  to  such  an  application,  Pfreaaley  v.  Harrison,  102 
Ind.  14 ;  Fouder  v.  Tate,  96  Ind.  330 ;  Buchanan  v.  Berk- 
thirt  Life  Ins.  Co.,  96  Ind.  610. 
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Id  the  case  before  us,  the  complaint  was  regarded  as  an  ap- 
plication for  a  receiver.  The  appointment  of  a  receiver 
seemed  to  be  the  ultimate  relief  demanded.  Whether  a  com- 
plaint may  in  any  case  be  maintained  when  no  other  facts  are 
stated  upon  which  relief  is  asked,  we  need  not  decide  in  this 
case.  Without  doubt,  the  appointment  of  a  receiver  may  be 
part  of  the  relief  asked  in  a  complaint,  in  actions  of  the  class 
in  which  receivers  may  be  appointed,  Newell  v.  Schnidl,  73 
Ind.  241.  It  may,  however,  admit  of  much  question  whether 
this  can  be  the  sole  purpose  of  an  action. 

In  the  case  of  HotUnaUin  v.  Conrad,  9  Kan.  435,  it  was 
said:  "The  appointment  of  a  receiver  is  a  provisional  remedy. 
It  is  an  auxiliary  proceeding.  It  is  not  the  ultimate  end  or 
object  of  a  suit." 

In  Chicago,  do.,  Co.  v.  U.  S.  Petroleum  Co.,  57  Pa.  St.  83, 
Agnew,  J.,  said :  "  The  appointment  of  a  receiver  is  the  ex- 
ercise of  a  power  in  aid  of  a  proceeding  in  equity,  and  is  the 
subject  of  sound  discretion."  Pressley  v.  Harrison,  supra/ 
High  Receivers,  section  6. 

Without  deciding  anything  in  respect  to  the  complaint  as 
a  bill  invoking  the  aid  of  a  court  in  obtaining  equitable  relief, 
but  considering  it  merely  as  an  application  for  the  appointment 
of  a  receiver  in  an  action  pending,  and  regarding  the  facts 
shown  by  it,  with  those  set  forth  in  the  answer  and  reply,  as 
grounds  stated  for  and  against  the  appointment  of  a  receiver, 
we  think  no  case  is  made  justifying  such  appointment. 

It  appears  that  the  partnership  had  expired  by  limitation ; 
that  nothing  remained  except  to  wind  up  its  affairs  according 
to  the  terms  of  the  agreement  under  which  it  had  its  incep- 
tion. It  is  true  it  is  stated  that  the  defendant  was  in  posses- 
sion of  the  partnership  property,  but  there  was  no  statement 
that  he  denied  the  plaintiff's  right  to  equal  possession  and 
control,  or  that  his  possession  was  wrongful  or  in  hostility  to 
the  plaintiff.  The  defendant  was  not  bound  to  abandon  the 
property  simply  because  of  his  alleged  insolvency.  For  all 
that  appears,  there  may  have  been  abundant  reason  for  the  de- 
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fendant's  refusal  to  reduce  the  stock  to  money.  The  state- 
ment that  be  insists  upon  using  the  property  for  his  own  ad- 
vantage, is  not  the  averment  of  any  fact  of  which  cognizance 
can  be  taken.  There  are  no  foots  stated  in  the  complaint 
which  put  the  defendant  in  any  wrong,  or  which  show  that 
be  was  conducting  himself  inconsistent  with  the  plaintiff's 
rights.  That  the  parties  disagreed  about  the  construction  of 
the  partnership  agreement,  without  averring  what  the  agree- 
ment was,  or  wherein  the  defendant  was  acting  in  violation 
of  it,  counts  for  nothing.  It  may  have  been  that  the  defend- 
ant was  right.  At  all  events,  it  can  not  be  presumed,  with- 
out more,  that  he  was  wrong. 

If  the  complaint,  treated  as  an  application  for  the  appoint- 
ment of  a  receiver,  had  shown  sufficient  ground  for  such  ap- 
pointment, we  think  it  was  fully  overcome  by  the  answer.  In 
this  the  defendant  denied  that  he  had  or  claimed  the  exclu- 
sive possession  of  the  property.  With  it  he  exhibited  the 
partnership  agreement,  under  which  he  was  charged  with  the 
control  and  management  of  the  business,  and  which  required 
him,  at  the  expiration  of  the  partnership,  to  make  an  inven- 
tory and  appraisement  of  the  property.  This  he  proceeded 
to  do,  and  in  the  presence  of  the  judge  offered  to  turn  over 
the  property  to  the  exclusive  possession  of  plaintiff,  to  be  dis- 
posed of  according  to  the  agreement. 

That  the  plaintiff  had  neither  the  time  nor  experience  to 
take  charge  of  the  property,  was  no  reason  for  taking  it  out 
of  the  possession  of  the  defendant,  even  though  the  parties 
were  not  agreed  as  to  the  construction  of  the  articles  of  part- 
nership. What  the  point  or  matter  in  controversy  was  does 
not  appear.  From  the  whole  record,  the  case  seems  to  be 
this:  The  partnership  having  come  to  an  end,  the  plaintiff 
was  unwilling  to  take  the  responsibility  of  settling  the  busi- 
ness of  the  firm  himself.  Without  showing  any  sufficient 
cause  for  it,  he  distrusted  the  defendant.  He  desired,  there- 
fore, to  impose  the  burden  of  administering  its  affairs  on 
the  court. 
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It  is  no  part  of  the  duty  of  courts  to  interfere  in,  and  take 
the  management  of,  the  business  of  partners  at  the  request  of 
one  partner  who  has  the  undisputed  possession  and  opportu- 
nity to  manage  it  himself.    High  Receivers,  sections  490,  491. 

Where  a  dissolution  has  taken  place,  a  court  of  chancery 
Trill  not  take  upon  itself  the  administration  of  the  partner- 
ship assets,  unless  there  is  some  mismanagement  or  improper 
conduct  on  the  part  of  the  person  against  whom  the  relief  is 
sought.     Kerr  Receivers,  82, 

Where  the  object  of  the  suit  is  to  effect  a  dissolution  of  an 
existing  partnership,  on  account  of  a  breach  of  duty,  and  to 
secure  an  accounting  and  distribution  of  the  assets,  a  re- 
ceiver will  be  appointed  in  order  to  preserve  the  property 
pending  the  litigation,  upon  showing  sufficient  cause  for  it. 
Edwards  Receivers,  310. 

We  have,  however,  no  such  case  here.  The  showing  here 
is,  that  the  partnership  has  expired;  that  neither  wishes  to 
continue  the  business,  and  that  nothing  remains  to  be  done 
except  to  wind  up  its  affairs.  No  facts  are  stated  which  call 
for  the  intervention  of  the  court.  The  defendant  denied  all 
suggestion  of  wrong,  asserted  that  he  was  proceeding  in  con- 
formity with  the  articles  of  partnership,  and  offered  to  turn 
over  the  assets  to  the  plaintiff.  To  the  offer  of  defendant  to 
surrender  the  entire  stock  and  assets  to  the  plaintiff  for  dis- 
position and  settlement,  the  plaintiff's  only  reply  was,  that 
he  had  not  the  time  and  experience  to  attend  to  it,  and  that 
the  parties  were  in  disagreement  as  to  the  construction  of 
their  partnership  contract. 

No  ground  for  the  appointment  of  a  receiver  is  shown. 
Shoemaker  v.  Smith,  74  Ind.  71 ;  Morey  v.  Grant,  48  Mich. 
326;  Baker  v.  Backus,  32  III.  79;  Willis  v.  Oorlies,  2  Edw. 
Ch.  281 ;  Jones  v.  Schall,  45  Mich.  379 ;  Cook  v.  Detroit,  etc., 
It.  B.  Co.,  46  Mich.  463. 

The  interlocutory  order  appointing  a  receiver  is  reversed, 
with  costs. 

Filed  Nov.  23, 1885. 
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No.  12,048. 

Ryon,  Receives,  t>.  Thomas  et  al. 

Judgment. — ChriaU  Mutote. — Amendment. — Courts  having  jurisdiction  to 
reader  ■  judgment  have  inherent  power  to  amend  clerical  mistakes  in  ft 
direct  proceeding  for  that  purpose,  where  the  rights  of  third  persons  have 
not  intervened. 

Sun. — Eqtiity. — Interlocutory  Order. — Proceeding  for  Amendment. — An  inter' 
locntory  order  entered  in  a  matter,  of  purely  equitable  jurisdiction  is 
within  the  control  of  the  court  making  it  until  the  proceeding  in  which 
it  is  made  is  finally  disposed  of,  audit  may  be  amended,  modified  or  set 
uide,  as  the  right  of  the  case  requires,  either  upon  direct  and  summary 
proceedings  for  that  purpose,  or  by  the  court  upon  its  own  motion. 

Sint— Practice. — In  such  cases  the  court  should  hear  the  application  for 
relief  upon  Its  merits,  in  a  summary  way,  with  leave  to  any  party  in- 
terested to  reserve  an  exception  upon  any  ruling,  as  in  other  interlocutory 
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Rkceivkb. — Interlocutory  Order. — Mutake. — Amendment. — Where  a  receiver, 
previous  to  a  final  settlement,  is  by  a  mistake  ordered  to  pay  out  more 
money  than  had  or  would  come  into  his  hands  as  such  receiver,  he  is 
entitled  to  have  the  order  modified. 

From  the  Hancock  Circuit  Court. 

J.  A.  New  and  J.  W.  Jones,  for  appellant. 

E.  Marsh,  W.  W.  Cook  and  M.  B.  Gooding,  for  appellees. 

Niblack,  C.  J. — While  the  firm  of  Cook  &  Allen  was  en- 
gaged in  the  prosecution  of  its  partnership  business,  Allen 
borrowed  of  Thomas,  one  of  the  appellees,  about  $300  for  his 
individual  use,  and  executed  to  him  a  chattel  mortgage  upon 
all  the  property  of  the  firm  to  secure  the  payment  of  the 
money  thus  borrowed.  Ryon,  the  appellant,  was  afterwards, 
by  the  Hancock  Circuit  Court,  appointed  receiver  of  this 
nrm  of  Cook  &  Allen,  and  entered  upon  the  duties  imposed 
by  bis  appointment.  By  his  second  report  of  the  condition 
of  the  assets  of  the  firm,-  known  as  report  No,  2,  it  was 
shown  that  he  had  in  his  hands  a  balance  of  $122.03  in  cash, 
■ad  of  $125.48  in  uncollected  notes. 

Thomas  had  in  the  meantime  filed  his  claim  for  money 
borrowed  by  Allen,  against  Ryon,  as  such  receiver,  asking 
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its  allowance  as  a  demand  against  the  firm.  Ryon  resisted 
the  payment  of  this  claim  out  of  the  assets  of  the  firm,  but 
after  report  No.  2  was  made,  as  above  stated,  and  before  a 
trial  upon  the  claim  was  reached,  the  parties  came  to  an 
agreement  concerning  it,  and  a  record  entry  intended  to 
carry  such  agreement  into  effect  was  made  by  the  circuit 
court,  substantially  as  follows ;  "  John  S.  Thomas  v.  John  W. 
Ryon,  receiver:  Comes  now  John  8.  Thomas,  plaintiff,  by 
D.  S.  &  M.  B.  Gooding,  his  attorneys,  and  comes  also  John 
W.  Ryon,  receiver  herein,  by  New  &  Joues,  his  attorneys, 
and  this  cause  is  compromised  as  per  written  agreement  on 
file.  The  court  thereupon  finds  that  heretofore,  on  the  25th 
day  of  November,  1881,  Ambrose  D.  Allen,  of  the  firm  of 
Cook  &  Allen,  executed  his  certain  chattel  mortgage  upon 
all  the  property  of  said  firm  to  John  S.  Thomas  to  secure  the 
payment  of  $300  indebtedness  due  to  him  from  said  Allen. 
The  court  .further  finds  that  thereafter  John  W.  Ryon  was 
appointed  receiver  of  the  assets  of  the  firm  of  Cook  &  Allen, 
as  averred  in  the  plaintiff's  complaint ;  that,  as  such  receiver, 
he  took  charge  of  all  the  partnership  property  of  said  firm; 
that  said  receiver  now  has  in  his  hands,  after  payment  of  the 
indebtedness  of  said  partnership  of  Cook  &  Allen,  the  sum 
of  $247.51.  The  court  (also)  finds  that  by  reason  of  the 
chattel  mortgage,  the  said  Thomas  has  a  lien  upon  the  said 
one-half  of  said  sum  of  1247.51,  subject  to  the  expenses  of 
settling  said  receivership.  It  is,  therefore,  considered  and 
adjudged  that  Baid  Ryon,  receiver,  pay  out  of  the  funds  now 
in  his  hands  the  sum  of  $100  to  Charles  W.  Cook,  one  of 
the  members  of  said  firm  of  Cook  &  Allen,  and  that  as  to 
$100  of  Baid  funds  now  in  his,  Ryon's,  hands,  the  aforesaid 
Hen  of  Baid  Thomas  be  foreclosed,  and  that  said  sum  of  $100 
be  paid  to  said  Thomas,  and  that  hereafter,  as  said  Ryon  may 
proceed  in  his  settlement  of  matters  of  said  partnership  as 
receiver  as  aforesaid,  and  after  the  payment  of  all  the  ex- 
penses of  said  receivership  and  the  indebtedness  of  said  firm, 
one-half  of  the  balance  remaining  in  bis  hands  shall  be  paid 
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over  to  the  said  Charles  W.  Cook,  and  the  other  half  to  the 
said  John  S.  Thomas  on  his  mortgage  lien,  which  is  hereby 
declared  to  be  foreclosed.  It  is  further  considered  and  ad- 
judged that  the  defendant  in  this  action  recover  of  plaintiff 
ail  the  costs  of  said  action,  *  *  *  all  of  which  is  adjudged 
and  decreed  by  the  court." 

This  record  entry  was  made  in  October,  1883,  and  on  the 
10th  day  of  September,  1884,  Ryon  filed  his  complaint  in 
the  court  below,  in  the  nature  of  a  petition  in  equity,  charg- 
ing that  at  the  time  the  foregoing  order  and  decree  was  entered 
he  had  in  his  hands  only  the  Bum  of  $1 22.03  in  cash,  as  shown  i 
by  Report  No.  2,  and  that  in  that  report  he  bad  by  mistake 
overcharged  himself  as  with  cash  in  hand  in  the  sum  of  $2.81 ; 
that  out  of  the  jaotea  referred  to  in  said  report  be  had  only 
collected  the  additional  sum  of  $34.86,  the  remainder  of  said 
notes  being  worthless ;  that,  consequently,  the  finding  of  the 
circuit  court  that  he  bad  on  hand,  at  the  time  the  record  entry 
set  out  as  above  was  made,  the  sum  of  $247.51,  was  an  er- 
roneous finding;  that  such  erroneous  finding  resulted  from  a 
mutual  mistake  and  inadvertence  of  the  parties  to  the  pro- 
ceeding ;  that  after  paying  the  indebtedness  against  the  firm, 
and  the  expenses  of  the  receivership,  there  would  not  remain 
in  his  bands  a  sum  sufficient  to  pay  Cook  and  Thomas  $100 
each.  He  therefore  prayed  that  the  order  and  decree,  entered 
is  above,  should  be  reviewed,  reformed  and  modified,  bo  as 
not  to  require  him  to  pay  out  a  sum  of  money  greater  than 
lie  might  have  in  bis  hands  as  receiver  of  the  firm  herein 
above  named,  when  final  settlement  should  be  made. 

The  complaint  was  verified  by  affidavit,  and  contained  two 
paragraphs. 

An  appearance  on  behalf  of  both  Thomas  and  Cook  was 
entered  to  the  complaint.  Thomas  demurred  separately  to 
the  complaint,  and,  his  demurrer  being  sustained,  final  judg- 
ment was  rendered  in  favor  of  both  Thomas  and  Cook  upon 
demurrer. 

All  mistakes  in  a  final  judgment  of  a  merely  clerical  char- 
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aeter  may  be  amended  in  a  direct  proceeding  for  that  pur- 
pose, where  the  rights  of  some  third  party  have  not  intervened 
in  such  manner  as  to  render  an  amendment  inequitable. 
Jenkins  v.  Long,  23  Ind.  460;  Makepeace  v.  Lukens,  27  Ind. 
435 ;  Goodwine  v.  Hedrick,  29  Ind.  383 ;  Rebel  v.  Scott,  36 
Ind.  226 ;  Bales  v.  Brown,  57  Ind.  282 ;  Miller  v.  Boyce,  60 
Ind.  189 ;  Bristor  v.  Galvin,  62  Ind.  352 ;  Newhouse  v.  Mar- 
tin, 68  Ind.  224 ;  Urbanski  v.  Manns,  87  Ind.  585 ;  Gray  v. 
Robinson,  90  Ind.  527 ;  Runnels  v.  Kaylor,  95  Ind.  503 ; 
Daniels  v.  McGinnis,  97  Ind.  549 ;  Freeman  Judg.,  sec- 
tion 72. 

The  power  to  authorize  such  amendments  to  be  made  is 
originally  traceable  to  certain  English  statutes  recognized  as 
in  force  in  this  State  (see  Makepeace  v.  Lukws,  supra),  but  it 
is  now  generally  accepted  and  treated  as  a  power  inherent 
in  every  court  having  jurisdiction  to  render  a  judgment. 

There  is  another  and  distinct  class  of  cases  in  which,  by 
section  396,  R.  S.  1881,  the  courts  are  required  to  relieve  a 
party  from  a  judgment  taken  against  him  through  his  mis- 
take, inadvertence,  surprise  or  excusable  neglect,  and  supply 
an  omission  in  any  proceedings,  on  complaint  or  motion  filed 
within  two  years.  Buck  v.  Havens,  40  Ind.  5:21 ;  Lake  v. 
Jones,  49  Ind.  297;  Ellis  v.  Keller,  82  Ind.  524;  Sidener  v. 
Coons,  83  Ind.  183;  Ohiseom  v.  Barbour,  100  Ind.  1. 

The  distinction  between  these  two  classes  of  cases  has  not 
always  been  closely  observed,  and,  in  consequence,  the  value 
of  some  of  the  decided  cases  as  precedents  is  to  a  partial  ex- 
tent at  least  impaired. 

In  our  opinion,  however,  the  proceedings  and  record  entry 
before  us  do  not  fall  within  either  one  of  the  classes  above 
mentioned.  While  the  record  entry  in  question  contains  a 
finding  of  certain  facts  and  has  some  of  the  characteristics 
of  a  final  decree  .in  chancery,  it  is,  nevertheless,  essentially 
nothing  more  than  an  interlocutory  order  entered  in  a  matter 
in  fieri,  of  purely  equitable  jurisdiction.  Such  interlocutory 
orders,  when  within  the  jurisdiction  of  the  court,  are,  as  to 
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all  matters  properly  embraced  within  them,  of  binding  au- 
thority so  long  as  they  remain  in  force,  but  they  are  within 
the  control  of  the  court  making  them  until  the  proceeding  or 
ranse  in  which  they  are  made  is  finally  disposed  of. 

Such  orders,  when  ascertained  to  be  erroneous  or  an  im- 
pediment to  further  rightful  proceedings,  may  and  ought  to 
be  amended,  modified  or  set  aside,  as  the  right  of  the  case  re- 
quires, either  upon  direct  and  summary  proceedings  instituted 
for  that  purpose,  or  by  the  court  upon  its  own  motion. 

Proceedings  in  the  settlement  of  receiverships  have  a  gen- 
eral analogy  to  those  involved  in  the  settlement  of  estates, 
either  in  the  hands -of  an  executor  or  administrator,  or  of  a 
trustee  under  a  voluntary  assignment,  and  hence  some  ques- 
tions discussed  in  the  case  ofParsonav.  M'dford,  67  Ind.  489, 
have  a  bearing  upon,  as  well  as  a  practical  application  to,  the 
general  principles  herein  announced.  In  summary  proceed- 
ings of  the  general  character  of  the  case  now  under  consid- 
eration, formal  issues  upon  pleadings,  whether  of  law  or  of 
(act,  are  not  contemplated,  but  such  issues  may  doubtless 
continue  to  be  tolerated  in  certain  cases,  as  they  have  been 
heretofore  in  some  instances,  when  formed  by  consent  of 
parties,  either  express  or  implied,  and  with  the  approbation 
of  the  court,  if  thereby  no  injury  is  inflicted  upon  the  merits 
of  the  question  intended  to  be  presented.  Board,  etc.,  v. 
.Sifter,  90  Ind.  362 ;  Board,  etc.,  v.  Emmerson,  95  Ind.  579. 

No  decision,  however,  of  any  question  upon  the  sufficiency 
of  a  pleading  filed  in  such  a  summary  proceeding  ought  to 
be  accepted  as  a  final  disposition  of  the  application  for  relief, 
unless  by  the  decision  the  application  is,  in  effect,  fairly  dis- 
posed of  upon  its  merits.  In  other  words,  the  correct  prac- 
tice in  a  case  like  this  is  for  the  court  to  hear  the  application 
for  relief  upon  its  merits,  in  a  summary  way,  with  leave  to 
any  party  interested  to  reserve  an  exception  upon  any  rul- 
ing which  he  may  regard  as  injurious  to  his  interests,  as  in 
other  cases  of  merely  interlocutory  proceedings. 

By  the  facte  averred  in  the  complaint  in  this  case,  it  was 
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shown  that  Ryon  was  ordered  to  pay  out  more  money  than 
had  or  would  come  into  his  hands  as  the  receiver  of  the  firm 
of  Cook  &  Allen.  It  is  fair  to  assume  that  it  was  not  the 
intention  either  of  the  parties,  or  of  the  court,  that  such  an 
order  should  be  entered.  By  the  same  facts,  it  was  further 
shown  that  the  order  in  question  was  prematurely  entered, 
since  it  assumed  to  definitely  dispose  of  the  money  in  Ryon's 
hands  in  advance  of  a  final  settlement  of  the  receivership. 
Ryon  ought  not  to  be  held  by  any  order,  and  certainly  not 
when  entered  by  some  mistake  or  inadvertence,  to  pay  out 
to  either  Thomas  or  Cook  more  money  than  may  remain  in 
his  hands  upon  such  final  settlement.  Therefore,  upon  the 
facts  charged  by  Ryon,  he  was  at  least  entitled  to  have  im- 
portant modifications  made  in  the  interlocutory  order  com- 
plained of.  As  to  petitions  in  chancery,  see  2  Barbour  Chan. 
Prac.  578;  1  VanSantvoord  Eq.  Prac.  422;  1  Smith  Chan. 
Prac.  70. 

The  judgment  in  favor  of  the  appellees  upon  demurrer  is 
reversed,  with  costs,  and  the  cause  is  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  Nov.  24, 1885. 


No.  11,703. 

The  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 
Company  v.  Conn. 

Railroad. — Negligence.— Action  for  Injury. — Proximate  Oautt. — In  an  action 
against  a  railroad  company  to  recover  damages  for  injuries  caused  by 
its  alleged  negligence,  the  complaint  most  not  only  charge  the  defend- 
ant with  the  negligent  acta,  whether  ot  commission  or  omission,  but  also 
show  with  reasonable  certainty  that  inch  acts  were  the  direct  or  prox- 
imate cause  of  the  accident  or  injury. 

8 axe.— Allegation  of  Negligence.—  In  such  case,  the  allegation  in  the  com- 
plaint, that  the  defendant,  with  gross  negligence  and  in  a  careless  and 
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reckless  manner,  caused  one  of  its  locomotives,  then  and  there  operated 
tj  its  servants  and  agents,  to  rapidly  approach  the  street  crossing  where 
the  accident  occurred ,  without  having  the  headlight  lit  in  said  locomo- 
tive, and  without  giving  any  reasonable,  timely  or  proper  warning,  no- 
tice or  signal  of  its  approach,  either  by  ringing  the  bell  or  blowing  the 
whistle  at  a  safe  and  reasonable  distance  from  said  crossing,  fails  to  show 
that  the  accident  or  injury  was  caused  by  tbe  negligence  of  the  de- 
fendant. 
Sa«c— Contributory  A'egligeua. — .FVeromprton. — Where,  from  the  specific 
facts  alleged  in  a  complaint,  it  might  well  be  presumed  that  the  plain' 
tiff  was  guilty  of  contributory  negligence,  yet  such  presumption  is  one 
of  fact,  and  will  not  be  allowed  to  overcome  or  outweigh  the  positive 
averment  of  plaintiff  to  the  contrary. 

From  the  Cass  Circuit  Court. 
N.  0.  Rose  and  G.  E.  Rosa,  for  appellant. 
D.  D.  Dykeman,  W.  T.  Wilson,   6.   C.  Taber  and  W.  A. 
Ktamey,  for  appellee. 

Howk,  J. — The  first  error  of  which  complaint  is  here 
made  od  behalf  of  appellant,  the  defendant  below,  is  the 
overruling  of  its  demurrer  to  the  first  paragraph  of  appel- 
lee's complaint. 

In  this  first  paragraph,  the  appellee  alleged  that  the  appel- 
lant was  a  railroad  corporation,  doing  business  in  this  State 
under  and  by  virtue  of  the  laws  thereof,  and  owned,  con- 
trolled and  operated  its  railroad  from  Logansport,  Indiana, 
to  Chicago,  Illinois,  in  and  through  the  town  of  Royal  Cen- 
ter, in  Cass  county,  and  its  railroad  was  laid  and  constructed 
over  and  across  North  street,  in  such  town  of  Royal  Center ; 
that  in  sach  town  appellant  owned  a  switch  or  side-track, 
which  was  laid  and  constructed  parallel  to  its  main  track, 
about  forty  feet  distant  therefrom,  over  and  across  said  North 
street  in  such  town ;  that  appellant  owned  locomotive  en- 
gines and  cars,  and  used  and  operated  them  on  and  along  its 
main  track,  and  on  and  along  its  switch  or  side-track,  over 
and  across  North  street,  in  such  town;  that  on  the  1st  day 
of  October,  1882,  at  about  8  o'clock  in  the  evening,  the  ap- 
Vol.  104.— 6 


66  SUPEEME  COURT  OF  INDIANA, 

The  Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Company  t.  Conn. 

pellee  was  travelling  west  on  said  North  street  towards  his 
home,  driving  his  horse  hitched  to  his  carriage  in  which  he 
was  seated,  but  upon  reaching  such  railroad  he  was  prevented 
from  crossing  the  same  by  a  locomotive  and  train  of  cars, 
then  and  there  operated  and  managed  by  appellant's  servants 
and  agents,  which  the  appellant  carelessly  and  negligently 
caused  and  permitted  to  remain  standing  on  its  main  track 
across  said  North  street,  thereby  completely  obstructing  all 
travel  and  passage  along  sach  street  for  a  long  time,  to  wit, 
one  hour,  contrary  to  law  and  the  statutes  prohibiting  the 
standing  of  locomotives  and  trains  over  the  crossing  of  a 
public  highway  for  a  longer  time  than  fifteen  minntes. 

And  the  appellee  averred  that  while  he  was  waiting  for 
such  obstruction  to  be  removed,  he  had  driven  his  horse  and 
carriage  over  and  across  such  switch  or  side-track,  into  the 
space  on  North  street  between  the  main  track  and  such  switch 
or  side-track,  and  seated  in  his  carriage  he  had  so  waited  for, 
to  wit,  one-half  hour,  when  one  of  appellant's  agents  and 
servants  warned  him  that  a  train  was  coming  and  to  get  out 
of  the  way ;  that  he  heeded  such  warning  and  immediately 
turned  his  horse  and  started  to  drive  back  across  such  switch 
or  side-track  eastwardly  on  said  North  street,  but  before  he 
could  get  across  the  appellant,  with  gross  negligence  and  in  a 
careless  and  reckless  manner,  caused  one  of  its  locomotives, 
then  and  there  operated  by  its  servants  and  agents,  to  rapidly 
approach  said  North  street  on  and  along  such  switch  or  side- 
track, without  having  the  headlight  lit  in  such  locomotive,  and 
without  giving  any  reasonable,  timely  or  proper  warning, 
notice  or  signal  of  its  approach,  either  by  ringing  its  bell  or 
blowing  its  whistle  at  a  safe  and  reasonable  distance  from  the 
crossing  of  the  switch  or  side-track  at  North  street,  and  the 
appellant  then  and  there,  without  any  fault  or  negligence  on 
the  part  of  appellee,  caused  such  locomotive  to  hit  and  strike 
his  horse  and  carriage,  thereby  killing  the  horse  and  utterly 
demolishing  the  carriage,  and  throwing  appellee  out  of  such 
carriage  violently  upon  the  ground,  thereby  bruising  and 
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wounding  him,  and  causing  him  great  bodily  pain  and  suffer- 
ing, whereby  be  was  put  to  great  expense  for  medical  treat- 
ment and  was  prevented  from  attending  to  his  business  for  a 
long  time,  to  wit,  one  month. 

And  the  appellee  further  said  that,  at  the  time  such  injury 
was  received,  the  night  was  dark  and  foggy,  making  it  im- 
possible to  discern  objects  a  short  distance  away,  and  that  ap- 
pellant's locomotive  bore  down  upon  appellee  so  rapidly, 
without  light  or  warning,  that  it  was  impossible  for  him  to 
get  out  of  the  way  or  prevent  the  accident  and  injury ;  that 
such  accident  occurred,  and  such  injury  was  received,  without 
any  fault  or  negligence  on  his  part  whatever,  and  that  by  the 
killing  of  his  horse,  the  destruction  of  his  carriage,  and  the 
injury  to  himself,  and  the  expenses  incurred  for  medical  treat- 
ment in  procuring  his  recovery,  the  appellee  was  damaged  in 
the  sum  of  $1,000.     Wherefore,  etc. 

Two  objections  are  urged  by  appellant's  learned  counsel  to 
the  sufficiency  of  this  first  paragraph  of  complaint,  namely : 

1.  That  it  does  not  charge  or  show,  by  its  averments  of 
factB,  that  the  injuries  received  by  appellee,  and  of  which  he 
complains,  were  caused  directly  or  remotely  by  the  negligence 
of  the  appellant,  alleged  in  such  first  paragraph ;  and, 

2.  That  although  appellee  alleged  in  such  first  paragraph, 
in  general  terms,  that  the  accident  occurred,  and  the  injury 
was  received,  without  any  fault  or  negligence  whatever  on  his 
part,  yet  the  specific  facts  stated  in  the  paragraph,  in  regard 
to  what  he  did  at  the  time,  were  sufficient  to  overcome  such 
general  allegation,  and  to  show  that,  in  tact,  he  was  guilty 
of  negligence  which  contributed  directly  to  the  accident  and 
injury. 

We  will  consider  these  objections  to  the  sufficiency  of  the 
first  paragraph  of  complaint,  in  their  enumerated  order. 

1.  The  negligence  imputed  to  the  appellant,  in  the  first 
paragraph  of  appellee's  complaint,  is  alleged  as  follows :  "  The 
defendant,  with  gross  negligence  and  in  a  careless  and  reck- 
less manner,  caused  one  of  its  locomotives,  then  and  there 
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operated  by  its  servants  and  agents,  to  rapidly  approach  said 
North  street,  in  and  along  said  switch  or  side-track,  without 
having  the  headlight  lit  in  said  locomotive,  and  without  giv- 
ing any  reasonable,  timely  or  proper  warning,  notice,  or  sig- 
nal of  its  approach,  either  by  ringing  the  bell  or  blowing  the 
whistle  at  a  safe  and  reasonable  distance  from  said  crossing 
of  said  switch  or  side-track,  at  said  North  street."  It  is  clear 
we  think,  that  in  this  allegation  the  appellant  is  charged  with 
negligence,  only  in  its  rapid  approach  toward  North  street  in 
the  manner  stated.  It  is  not  alleged  that  the  appellant,  with  or 
without  negligence,  caused  one  of  its  locomotives  to  rapidly  en- 
ter upon  or  cross  over  North  street  at  the  crossing  of  the 
switch  or  side-track,  or,  indeed,  that  the  locomotive  did,  in  any 
manner,  enter  upon  or  cross  over  North  street  at  such  cross- 
ing. It  might  be  true,  as  alleged,  that  the  appellant  negli- 
gently caused  the  locomotive  to  rapidly  approach  North  street 
at  the  crossing,  in  the  manner  stated,  and  yet  be  equally  true 
that  appellant,  with  due  care  and  proper  precaution,  caused 
the  locomotive  to  slowly  enter  upon  and  cross  over  North 
street  at  such  crossing.  The  accident  and  injury  complained 
of  occurred  in  North  street,  at  the  crossing  thereof  by  the 
switch  or  side-track,  and  there  is  nothing  in  the  first  para- 
graph of  complaint  to  show  that  appellant  was  then  and  there 
negligently  operating  or  running  its  locomotive,  or  that  it 
was  not,  then  and  there,  exercising  due  care  and  caution  in 
the  operation  or  running  of  its  locomotive.  In  other  words, 
the  appellee  has  Jailed  to  state  or  show  that  his  accident  and 
injury,  of  which  he  complains,  were  caused  or  occasioned  by 
the  negligence  of  appellant,  alleged  in  the  first  paragraph  of 
his  complaint. 

It  is  not  enough,  in  such  a  case  as  this,  to  charge  the  de- 
fendant with  negligent  acts,  whether  of  commission  or  omis- 
sion; but  it  must  also  be  shown,  with  reasonable  certainty, 
that  such  acts  were  the  direct  or  proximate  cause  of  the  ac- 
cident or  injury,  or  the  complaint  must  be  held  bad  on  de- 
murrer for  the  want  of  sufficient  facta.     This  rule  is  usually 
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applied  to  cases  where  the  complaint  shows,  upon  its  face,  that 
the  accident  or  injury  was  caused  by  an  intervening  agency ; 
but  it  is  equally  applicable,  we  think,  to  cases  where  the  com- 
plaint fails  to  show,  by  proper  averment,  that  the  accident  or 
injury  was  caused  by  the  alleged  negligent  acts  of  the  defend- 
ant "One  thing,  however,  in  this  connection,  ought  always 
to  be  borne  in  mind,  and  that  is,  in  all  actions  for  negligent 
injuries,  it  is  not  enough  to  show  that  the  defendant  has  been 
guilty  of  negligence.  It  must  also  be  made  to  appear  that  the 
imputed  negligence  was  a  proximate  cause  of  the  injury 
sued  for."  Pennsylvania  Co.  v.  Hevsil,  70  Ind.  669  (36  Am. 
R.  188).  "There  must  be  some  connection  between  the  negli- 
gence and  the  injury  in  the  way  of  cause  and  eflect  j  and  the 
negligence  which  creates  liability  must  be  the  proximate 
cause  of  the  injury."  Gty  of  Qreeneasile  v.  Martin,  74  Ind. 
449,  on  p.  457  (39  Am.  R.  93).  In  Pennsylvania  Co.  v.  Gal- 
Iodine,  77  Ind.  322,  a  paragraph  of  complaint  was  held  bad 
on  demurrer,  because  it  failed  to  show  "that  the  injury  was 
caused  by,  or  resulted  from,  the  negligence  of  the  defendant " 
charged  therein. 

For  the  reasons  given  we  are  of  opinion  that  the  first  ob- 
jection, urged  by  appellant's  counsel  to  the  first  paragraph  of 
appellee's  complaint,  is  well  taken  and  must  be  sustained. 

2.  The  second  objection  to  the  first  paragraph  of  complaint, 
discussed  by  appellant's  counsel,  is,  that  although  the  appellee 
alleged  that  the  accident  occurred,  and  the  injury  was  received, 
without  fault  or  negligence  on  his  part,  yet  the  specific  facts, 
stated  in  his  complaint,  showed  that  he  was  guilty  of  such 
contributory  negligence  as  would  defeat  his  cause  of  action. 
The  specific  facts  were,  that  when  appellee  arrived  at  appel- 
lant's tracks  on  North  street,  he  found  the  main  track  block- 
aded by  a  standing  train,  that  he  drove  his  horse  and  carriage 
across  the  side-track,  and  waited  between  the  tracks  for  the 
moving  of  the  train,  and  that  "  the  night  was  dark  and  foggy, 
making  it  impossible  to  discern  objects  a  short  distance." 
From  these  facts  it  might  well  be  presumed,  we  think,  that 


70  SUPREME  COURT  OF  INDIANA, 

Riehl  H  oL  v.  The  Evaneville  Foundry  Association. 

appellee  was  negligent  in  driving  his  horse  and  carriage  be- 
tween the  tracks  while  waiting  for  the  moving  of  the  train. 
Bat  the  presumption  is  one  of  fact,  and  not  of  law,  and  we 
can  not  hold  that  this  presnmption  ought  to  overcome  or  out- 
weigh the  positive  averment  of  appellee  to  the  contrary.  It 
is  true  that  the  case  of  Cincinnati,  etc.,  B.  R.  Co.  v.  Peters,  80 
Ind.  168,  seems  to  support  the  position  of  appellant's  coun- 
sel, but  the  case  in  hand  is  easily  distinguishable  from  the 
case  cited.  The  second  objection  to  the  first  paragraph  of 
complaint  is  not  sustained. 

We  are  of  opinion,  however,  for  the  reasons  given  in  con- 
sidering the  first  objection  above  stated,  that  the  trial  court 
erred  in  overruling  appellant's  demurrer  to  the  first  paragraph 
of  appellee's  complaint.  Upon  the  questions  we  have  con- 
sidered, the  averments  of  the  second  paragraph  of  the  com- 
plaint do  not  differ  materially  from  those  of  the  first  para- 
graph, and,  therefore,  we  must  hold  that  the  trial  court  also 
erred  in  overruling  the  demurrer  to  the  second  paragraph  of 
complaint. 

Other  errors  have  been  assigned  and  elaborately  discussed 
by  counsel  on  both  sides,  but  we  need  not  now  consider  or 
decide  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrers  to  each 
paragraph  of  complaint,  and  for  further  proceedings,  etc. 

Filed  Not.  24, 1885. 


No.  11,253. 

Riehl  et  al.  v.  The  Evansville  Fodndby  Association. 

Pbincipal  Aud  Aaxsv.— Bookkeeper.— lYaet.--Embaa!fminl.  —  A  book- 
keeper or  salesman,  who  receives  the  money  of  hie  employer  by  virtue 
of  his  employment,  receives  it  in  a  fiduciary  capacity,  and  if  he  fraud- 
ulently appropriates  it  to  hb  own  use,  he  is  guilty  of  a  breach  of  trust. 
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Sutt-Pivperty  Purchased  with  Embedded  Money. — Equity. — Where  an  agent, 
in  violition  of  his  triiHt,,  uses  the  money  of  his  principal  in  the  purchase 
of  property,  the  law  implies  •  trust  in  fnvor  of  the  principal,  and  equity 
■ill  subject  Mich  property  to  the  latter's  claim  as  against  either  a  vol- 
unteer or  a  fraudulent  grantee. 

Same.  Judgment  for  Amount  Due  n  Extat  a/  Value  of  Property. — The  bene- 
ficiiry  can  not  follow  the  trust  into  the  property  purchased  by  the  agent 
md  ilso  compel  payment  of  the  money  from  the  latter ;  but  he  may  ob- 
tain a  judgment  for  the  sum  remaining  due  after  deducting,  the  value 
of  the  property,  and  in  one  action  secure  both  equitable  and  legal  relief. 

Evidence.  —  Undertaking  to  Defraud. — Aiimisiiortt,— Where  two  persona  unite 
in  a  common  undertaking  to  defraud  another,  the  admissions  of  one  are 
competent  against  both,  although  there  is  no  direct  evidence  of  a  con- 

Si.vc-  -Sufieieney  in  Civil  Qua. — It  is  sufficient  in  all  civil  cases  that  the 
evidence  supplies  reasonable  grounds  for  inferring  facts  essential  to  a 

recovery. 
Same.-  -Admission  without  Objection. — Praetux. — Evidence  admitted  without 
objection  in  the  trial  court  can  not  be  questioned  on  appeal. 

From  the  Vanderburgh  Circuit  Court. 

C.  Dmby,  D.  B.  Kumler,  A.  Gilchrist  and  C.  H.  Butter- 
field,  for  appellants. 

J.  S.  Buchanan,  H.  G.  Gooding  and  C.  Buchanan,  for  ap- 
pellee. 

Elliott,  J. — The  substantial  averments  of  the  appellee's 
complaint  are  these :  Frederick  A.  Riehl  was  the  appellee's 
book-keeper  and  salesman,  and,  in  that  capacity,  received  of 
its  money  six  thousand  dollars,  which  he  embezzled ;  with  the 
money  embezzled  he  bought  real  estate,  caused  the  title  to  be 
made  to  his  wife,  and  built  a  house  on  the  real  estate  so  pur- 
chased and  conveyed  to  her ;  that  she  had  no  money  of  her 
own  with  which  to  purchase  the  property,  but,  with  knowledge 
of  her  husband's  fraudulent  appropriation  of  his  employer's 
money,  took  the  title  to  the  property  for  the  purpose  of  de- 
frauding his  employer. 

A  book-keeper  or  salesman,  who  receives  the  money  of  his 
employer  by  virtue  of  his  employment,  does  receive  it  in  a 
fiduciary  capacity,  and  if  he  fraudulently  appropriates  it  to 
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his  own  use,  he  is  guilty  of  a  breach  of  trust.  The  funds 
which  come  into  the  hands  of  au  agent  for  his  principal  are 
trust  funds,  and  the  latter,  as  the  beneficiary,  becomes  in 
equity  the  owner  of  the  property  purchased  by  the  agent  with 
these  funds.  Where  one  occupies  the  position  of  a  trustee, 
cither  by  express  appointment  or  by  implication  of  law,  and 
wrongfully  uses  the  money  received  by  him  as  trustee  in  the 
purchase  of  property,  the  beneficiary  may  follow  it  into  the 
property.  PomeroyEq.  Juris.,  section  1051;  Story  Eq.Juris.r 
section  1260;  Bank  of  America  v.  Pollock,  4  Edw.  Ch.  216; 
Taylor  v.  Plumer,  3  M.  &  S.  662 ;  Pugh  v.  Pugh,  9  Ind.  132  -t 
Newton  v.  Porter,  69  N.  Y.  133  (26  Am.  R.  152). 

"  The  trust,"  says  Mr.  Bigelow, "  will  follow  the  estate  into 
the  hands  of  all  purchasers  with  notice,  and  of  volunteers  or 
persons  taking  by  gift  or  descent  from  the  trustees."  Bigelow 
Eq.  63. 

In  this  instance,  Mrs.  Riehl  was  a  volunteer,  and  had  notice 
of  the  trust.  Clearly  enough,  she  can  not  successfully  resist 
the  effort  of  the  beneficiary  to  follow  the  money  into  the 
property  conveyed  to  her. 

The  complaint  is  not  one  by  a  creditor  to  set  aside  a  fraud- 
,  ulent  conveyance  of  property,  but  is  one  to  enforce  a  trust 
arising  by  implication  of  law.  Where  an  agent,  in  violation 
of  his  trust,  uses  the  money  of  his  principal,  the  law  implies 
a  trust  in  favor  of  the  principal,  and  to  enforce  the  trust  thus 
implied  equity  will  subject  the  property  purchased  to  the 
claims  of  the  principal,  as  against  either  a  volunteer  or  a 
fraudulent  grantee.  It  is  this  equitable  principle  which  the 
complaint  invokes. 

Cases  are  cited  holding  that  where  an  agent  embezzles 
money  from  his  employer  and  invests  it  in  property,  the  prin- 
cipal can  not  follow  the  trust  into  the  property,  because  the 
remedy  against  the  agent  is  by  a  criminal  prosecution.  Camp~ 
bell  v.  Drake,  4  Ire.  Eq.  94 ;  Pascoag  Bank  v.  Hunt,  3  Edw. 
Ch.  683. 

We  have  no  doubt  that  these  cases  were  not  well  decided. 


NOVEMBER  TEEM,  1885." 


Kiehl  etal.v.  The  Eyaneville  Foundry  Association. 

They  are  in  conflict  with  the  very  great  weight  of  authority, 
and  are  unsound  in  principle.  The  fact  that  the  agent  may 
be  criminally  prosecuted  does  not  affect  the  right  of  the  prin- 
cipal to  get  back  his  money.  With  quite  as  much  reason 
might  it  be  nrged  that  the  principal  could  not  take  from 
the  embezzler  the  money,  if  found  on  his  person,  because  he 
can  be  punished  by  a  criminal  prosecution,  as  to  urge  that  the 
principal  can  not  follow  the  trust  because  the  embezzler  is 
liable  to  be  punished  by  a  prosecution  at  the  instance  of  the 
State.  There  is  no  conceivable  reason  why  the  wronged  em- 
ployer may  not  secure  his  money  and  the  embezzler  be  also 
punished.  The  punishment  is  not  to  vindicate  or  reward  the 
principal,  but  to  protect  the  community  from  the  criminal 
acts  of  embezzlers. 

We  agree  with  counsel  that  the  beneficiary  can  not  follow 
the  trust  into  the  property  purchased  by  the  agent,  and  also 
compel  payment  of  the  money  from  the  agent.  Barker  v. 
Barker,  14  Wis.  142;  Murray  v.  Lylburn,  2  Johns.  Ch.  441. 
But  that  question  does  not  arise  in  this  case.  Here  the  bene- 
ficiary seeks  to  subject  the  property  bought  with  the  trust 
funds  to  its  claims,  and  does  not  seek  to  coerce  the  agent  to 
also  refund  the  money  embezzled.  The  rule  of  which  we  are. 
speaking  does  not  forbid  the  beneficiary  from  obtaining  a 
judgment  against  the  agent  for  the  sum  remaining  due  after 
deducting  the  value  of  the  property,  and,  under  our  system, 
the  plaintiff  in  such  a  case  as  this  may,  in  one  action,  obtain 
both  equitable  and  legal  relief.  This  is  what  the  complaint 
seeks,  and  it  is  not  vulnerable  to  a  demurrer,  even  though  it 
may  demand  too  much,  for  a  complaint  sufficient  to  entitle 
the  plaintiff  to  some  relief  will  repel  a  demurrer. 

The  declarations  of  Frederick  Kiehl  were  unquestionably 
admissible  against  him,  and  this  statement  disposes  of  the 
point  made  upon  the  ruling  of  the  court  on  this  question. 
But  there  is  another  reason  supporting  the  ruling  of  the  court. 
Where  two  persons  unite  in  a  common  undertaking  to  defraud 
another,  the  admissions  of  one  are  competent  against  both, 
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although  there  ie  no  direct  evidence  of  a  conspiracy.  It  is 
not  necessary  that  there  should  be  positive  evidence  of  a' con- 
spiracy ;  it  is  sufficient  if  the  circumstances  show  that  the 
parties  had  embarked  in  a  joint  undertaking  to  commit  a 
wrong. 

It  is  sufficient  in  all  civil  cases,  that  the  evidence  supplies 
.reasonable  grounds  for  inferring  facts  essential  to  a  recovery. 
Indianapolis,  etc.,  R.  R.  Go.  v.  Collingwood,  71  Ind.  476 ; 
EoanmUe,  etc.,  R.  R.  Go.  v.  Mosier,  101  Ind.  597. 

The  evidence  in  this  record  very  clearly  and  satisfactorily 
supplies  grounds  for  inferring  that  the  agent  used  the  money 
of  his  employer  in  bnying  the  property  sought  to  be  charged 
with  the  trust,  and  we  do  not  doubt  that  the  trial  court  did 
right  in  decreeing  that  the  property  was  bought  with  trust 
funds  fraudulently  appropriated  by  the  agent. 

It  was  clearly  proved  by  parol  that  the  real  estate  was  con- 
veyed to  Mrs.  Riehl.  Doubtless,  the  proper  method  of  prov- 
ing this  fact  was  by  introducing  the  deed,  but  the  parol  evi- 
dence was  not  objected  to,  and  its  efficacy  can  not  now  be 
questioned.     Stockwell  v.  State,  ex  re/.,  101  Ind.  1, 

The  party  who  permits  evidence  to  go  in  without  objection 
can  not  successfully  urge  on  appeal  that  it  is  not  sufficient  to 
sustain  the  finding.  The  spirit  of  our  system  of  civil  pro- 
cedure is,  that  parties  must  present  their  objections  in  the 
trial  court  and  reserve  seasonable  and  effective  exceptions. 
City  of  Evanavilte  v.  Martin,  103  Ind.  206.  This  is  a  wise 
rule ;  just  in  its  operation  and  salutary  in  its  effect.  It  se- 
cures a  fair  and  open  contest,  and  prevents  undue  advantage 
from  being  taken  by  the  concealment  of  objections  from  the 
trial  court.  It  enables  that  court,  and  the  parties,  to  correct 
errors,  and  thus  prevent  appeals  in  cases  destitute  of  substan- 
tial merit.  The  rule  is  not  an  arbitrary  or  technical  one,  but 
it  is  a  liberal  rule,  tending  to  secure  just  results  and  to  con- 
fine litigation  to  the  courts  of  original  jurisdiction. 

It  has  been  held  in  a  great  number  of  cases,  that  this  court 
can  not,  and  will  not,  weigh  the  evidence,  but  will  accept 
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that  taken  by  the  trial  court  as  trustworthy.  Union  School  Tp. 
v.  Fird  Na£l  Bank,  102  Ind.  464,  and  authorities  cited. 

Acting  upon  this  rule,  we  must  accept  the  evidence  which 
commended  itself  to  the  judgment  of  the  trial  court,  and, 
doing  this,  we  must  sustain  the  finding,  for  there  is  evidence, 
either  direct  or  circumstantial,  sustaining  it  upon  every  ma- 
terial point. 

It  is  assumed  in  the  supplemental  brief  of  counsel,  that  the 
money  which  bought  the  lot  and  built  the  house  was  re- 
ceived by  Frederick  A.  Riehl  from  George  Naab ;  that  there 
is  testimony  to  this  effect  we  grant,  but  it  is  opposed  by  strong 
circumstances  and  by  direct  evidence.  That  Frederick  A. 
Riehl  fraudulently  appropriated  the  money  of  his  employers, 
is  satisfactorily  shown  by  admissions,  by  the  manner  in  which 
the  books  were  kept,  and  by  his  letters  directing  that  remit- 
tances should  be  made  to  him  individually.  That  Riehl  did 
dishonestly  get  his  employer's  money  we  do  not  doubt,  and 
that  it  went  to  purchase  the  property  which  was  conveyed  to 
his  wife  we  are  well  satisfied. 

There  can  be  no  doubt  as  to  the  property  which  the  money 
purchased  and  improved,  for  it  is  spoken  of  by  the  witnesses 
as  the  property  described  in  the  complaint.  There  was  no 
other  property  in  controversy. 

Judgment  affirmed. 

Filed  Not.  24,  1885. 


Scott  et  al.  v,  Millikan. 

Tina.— Tiuuffieitnt  Description  ix  Ibx  Dttd.— Purchaser's  Eight  to  Enforce 
1m*  on  Land.-- A.  lien  for  the  amount  paid  at  n  tax  sale  and  for  subse- 
quent taxes  may  be  enforced  against  the  land  by  the  purchaser,  where 
ta  mistake  the  land  is  erroneously  and  insufficiently  described  in  his 
ted,  except  in  the  cases  proyided  in  section!  8487,  6488,  E.  a  1881,  and 
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s  6496,  6497,  R.  a  1881,  m  amended  by  the  set  of  1883,  Acta 
1883,  p.  85. 

Same. — Action  to  Enforce  Lien,  total  Brought. — Premature  Execution  of  Deed. 
—In  such  case,  a  purchaser  at  such  a  sale  may,  after  the  expiration  of 
the  two  years  allowed  for  redemption,  maintain  an  action  to  enforce  a 
lien  for  the  amount  paid ;  and  the  fact  that  the  county  auditor  executed 
a  deed  to  such  purchaser  a  year  before  the  expiration  of  the  time  al- 
lowed for  redemption,  will  not  prevent  the  enforcement  of  the  lien,  such 
deed  being  on  that  account  and  by  reason  of  the  imperfect  description 
invalid  and  ineffectual  to  convey  title. 

Same.— Burden  of  Imuoand  Proof.— In  such  case,  the  burden  is  not  upon  the 
plaintiff  either  to  allege  or  prove  that  the  land  was  liable  to  taxation, 
that  it  had  been  assessed,  that  the  taxes  were  unpaid  at  the  time  of  the 
sale,  or  that  there  had  not  been  a  redemption  from  the  sale,  as  in  all 
these  matters  the  burden  Is  upon  the  party  resisting  the  enforcement  of 
the  lien  to  show  the  contrary. 

From  the  Madison  Circuit  Court. 

M.  A,  Chipman,  for  appellants. 

C.  L.  Henry  and  H.  C.  Ryan,  for  appellee. 

Zollars,  J.— On  the  29th  day  of  December,  1883,  appel- 
lee filed  an  amended  complaint  against  appellant  Amanda  J. 
Scott,  an3  her  husband,  to  enforce  a  lien  for  taxes  upon  her 
land,  which  he  had  bought  at  a  tax  sale.  Their  demurrer  to 
that  complaint  was  sustained ;  he  excepted,  and  declining  to 
further  amend,  judgment  was  rendered  against  him. 

This  action  was  commenced  in  March,  1884,  is  grounded 
upon  the  assigned  error-  of  the  court  in  sustaining  the  de- 
murrer, and  the  object  of  it  is  to  have  a  review  of  the  pro- 
ceedings and  a  vacation  of  the  judgment.  A  copy  of  the 
complaint  to  which  the  demurrer  was  sustained,  together  with 
the  demurrer  and  all  the  proceedings  in  the  case,  are  incor- 
porated and  made  a  part  of  the  complaint  in  this  action.  To 
this  complaint  appellants  filed  a  demurrer,  which,  over  their 
objection  and  exception,  was  overruled,  and  the  judgment 
which  had  been  rendered  against  appellee  was  vacated  and  set 
aside. 

If  the  original  complaint  is  sufficient,  this  action  of  the 
court  ia  correct;  if  that  complaint  is  not  sufficient,  the  court 
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.erred  ia  overruling  appellants'  demurrer  to  the  complaint  in 
tbts  action  and  in  vacating  the  judgment.  The  question  for 
decision  upon  this  appeal,  therefore,  is,  does  the  original  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action? 

The  material  portions  of  the  complaint  may  be  summarized 
as  follows :  Prior  to  and  on  the  9th  day  of  February,  1880, 
one  William  Wilson  was  the  owner  of  the  S.  E.  J  N.  E.  i, 
8.  20,  T.  20  N.,  K.7E,  "  Through  the  mistake,  error,  over- 
sight and  inadvertence  of  the  auditor  of  Madison  county,  said 
real  estate  above  described  was  placed  upon  the  tax  duplicate 
in  the  name  of  said  William  Wilson,  and  was  so  carried  for- 
ward from  year  to  year  on  the  tax  duplicate  of  said  county, 

*  *  *  by  the  following  incorrect,  insufficient  and  erroneous 
description,  to  wit:  A  part  of  the  west  half  of  the  southeast 
quarter  of  section  20,  township  20  north,  range  7  east,  40 
acres,  more  or  less,  in  Madison  county,  Indiana,  which  er- 
roneous description  was  intended  to  cover  and  embrace  the 
real  estate  first  above  described,  and  was  the  only  real  estate 
upon  the  duplicate  and  taxed  in  the  name  of  said  William 
Wilson  for  the  years  for  the  taxes  on  which  the  same  was  sold. 

*  *  *  Said  William  Wilson  did  not  own  any  real  estate  in 
said  county  other  than  that  first  above  described,  and  the  same 
was  not  taxed  nor  paid  in  the  name  of  any  other  person." 
On  the  9th  day  of  February,  1880,  the  real  estate  so  owned 
by  Wilson,  and  by  the  incorrect  description,  was  among  the 
lands  returned  delinquent  for  the  non-payment  of  State  and 
county  taxes,  and  on  that  day,  at  a  general  sale  by  the  county 
treasurer  of  such  delinquent  lauds,  appellee  bought  the  Wil- 
son land,  and  paid  therefor  $140.87,  "the  same  being  the 
amount  dne  thereon  for  State  and  county  taxes,  costs,  interest 
and  penalties."  In  pursuance  of  the  sale,  and  upon  the  day 
thereof,  the  treasurer  executed  and  delivered  to  appellee  a 
certificate  of  purchase.  On  the  15th  day  of  February,  1881, 
the  county  auditor  made  and  delivered  to  appellee  a  deed  for 
the  land  so  sold.    This  deed  was  recorded  on  the  same  day. 
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The  erroneous  and  insufficient  description  was  carried  into 
the  notice  of  sale,  the  certificate  and  deed,  although  the  in- 
tention was  to  cover  and  convey  the  said  land  owned  by  Wil- 
son. Subsequent  to  the  deed,  appellant  Amanda  J.  Scott 
became  the  owner  of  the  Wilson  land,  and  still  owns  it.  It 
is  further  averred  that  by  reason  of  the  imperfect  and  insuf- 
ficient description  of  the  land,  the  tax  deed  is  not  sufficient 
to  convey  the  title.  The  prayer  is,  that  the  amount  paid  at 
the  tax  sale,  and  $29.53  taxes  alleged  to  have  been  subse- 
quently paid  by  appellee,  shall  be  declared  to  be  a  lien  upon 
the  land,  and  that  the  lien  be  enforced  by  asale  of  the  land,  etc. 

The  demurrer,  of  course,  admits  all  of  the  facta  sufficiently 
pleaded  in  the  complaint. 

The  substance  of  appellant's  objections  to  this  complaint, 
as  presented  by  her  counsel,  is,  that  by  the  averments  therein 
it  appears  that  the  tax  deed  was  prematurely  issued,  and  that 
the  complaint  should,  but  does  not,  contain  the  averments 
that  the  Wilson  land  was  liable  to  taxation ;  that  it  had  been 
assessed ;  that  the  taxes  were  unpaid  at  the  time  of  the  sale ; 
and  that  there  had  been  no  redemption  from  the  sale.  If 
land  is  not  liable  to  taxation,  or  if  liable  the  taxes  have  been 
paid  before  sale,  or  if  after  sale  the  land  has  been  redeemed, 
the  purchaser  can  not  enforce  a  lien  for  any  amount  that  he 
may  have  paid.  1  R.S.  1876,  pp.124,  129,  sections  228, 229, 
256,  257 ;  R.  S.  1881,  sections  6487, 6488,  and  sections  6496, 
6497,asamended  by  the  actof  1883,  Acts  1883,  pp.  95-6.  With 
these  exceptions,  it  is  well  settled  by  the  adjudications  of  this 
court  that  a  lien  for  the  amount  paid  ata  tax  sale,  and  for  sub- 
sequent taxes  paid  by  the  purchaser,  may  be  enforced  against 
the  land  in  favor  of  the  purchaser,  where,  as  in  this  case,  by 
mistake,  the  land  is  erroneously  and  insufficiently  described. 
Cooper  v.  Jackson,  71  Ind.  244;  Cooper  v.  Jackson,  99  Ind. 
566  ;  Sloan  v.  SeweU,  81  Ind.  180 ;  Reed  v.  Earhart,  88  Ind. 
159 ;  Peckham  v.  Millikan,  99  Ind.  352.  See,  also,  1  R.  S. 
1876,  p.  124,  section  229;  R.  S.  1881,  section  6488;  Acts 
1883,  p.  95,  sections  2  and  3. 
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It  has  been  held,  and  properly  so,  that  these  statutes  do 
not  authorize  the  purchaser  at  a  tax  sale  to  institute  pro- 
ceedings and  enforce  such  a  lien  and  recover  the  increased 
penalties  during  the  two  years  allowed  for  redemption,  but 
that  in  an  action  by  the  land-owner,  even  before  the  expira- 
tion of  the  two  years,  the  purchaser  will  be  protected.  Mont- 
gomery v.  Aydelotte,  95  Ind.  144;  Reed  v.  Earhart,  supra. 
See  also  Brown  v.  Fodder,  81  Ind.  491.  In  the  case  before 
us,  there  is  no  attempt  to  enforce  the  lien  before  the  expira- 
tion of  the  two  years  allowed  for  redemption.  As  we  have 
seen,  the  land  was  sold  in  February,  1880.  There  was  no 
redemption,  nor  attempt  to  redeem.  This  action  was  not 
commenced  until  December,  1883.  The  deed,  however,  was, 
executed  one  year  before  the  time  for  redemption  had  ex- 
pired, and  hence  ono  year  too  soon.  It  is  said  by  counsel  for 
appellee,  that  the  averment  in  the  complaint,  that  the  deed 
was  made  in  1881,  is  a  clerical  mistake,  and  that  the  deed 
was,  in  feet,  not  made  until  after  the  expiration  of  the  two 
years  allowed  for  redemption.  However  that  may  be,  we 
mast  dispose  of  the  case  as  it  is  presented  by  the  record. 
Sections  256  and  257,  R.  S.  1876,  p.  129,  provided  in  sub- 
stance, as  do  sections  6496  and  6497,  R.  S.  1881,  as  amended 
by  the  act  of  1883,  Acts  1883,  p.  95-6,  that  if  any  convey- 
ance, made  by  the  county  auditor  pursuant  to  a  sale  made  for 
the  non-payment  of  taxes,  shall  prove  to  be  invalid  and  in- 
effectual to  convey  title,  the  lien  which  the  State  may  have 
on  the  lands  sold  shall  remain  in  full  force,  and  shall  be 
transferred  by  such  deed  to  the  grantee,  who  shall  be  entitled 
to  enforce  it  and  all  subsequent  taxes  by  him  paid  against 
the  land.  Unless  the  fact  that  the  deed  was  made  a  year 
before  the  expiration  of  the  time  allowed  for  redemption,  is 
in  the  way,  the  complaint  under  consideration  makes  a  case 
clearly  within  the  provisions  of  the  above  statutes. 

The  purpose  of  these  statutes  is  to  facilitate  the  collection 
of  taxes,  by  inflicting  penalties  upon  the  delinquent  owner, 


80  SUPREME  COURT  OF  INDIANA, 

Scott  tt  al.  v.  Millikiin. 

and  holding  out  a  reward  to  the  purchaser.  The  deed  here 
was  made  in  pursuance  of  the  sale,  and  as  a  means  of  per- 
fecting title  through  the  Bale,  but  it  was  prematurely  made. 
It  was,  therefore,  and  by  reason  of  the  imperfect  description 
of  the  land,  invalid  and  ineffectual  to  convey  title.  It  would 
have  been  no  more  nor  less  a  deed,  nor  more  nor  less  invalid 
and  ineffectual  to  convey  title,  had  it  been  made  but  a  day 
or  half  a  day  before  the  expiration  of  two  years  from  the  date 
of  the  sale,  nor  would  it,  in  this  case,  have  been  more  ef- 
fectual to  convey  title,  had  it  been  made  a  day  or  a  year  after 
the  expiration  of  the  two  years.  Neither  would  appellant 
have  occupied  a  better  position  had  appellee  discarded  the 
deed  and  taken  another  after  the  expiration  of  the  time 
allowed  for  redemption.  The  deed  was  made  by  the  county 
auditor.  It  was  made  in  pursuance  of  a  sale  made  for  the 
non-payment  of  taxes.  It  is  invalid  and  ineffectual  to  con- 
vey title.  The  case  is,  therefore,  one  that  the  above  statutes 
were  intended  to  and  do  cover.  See  Locke  v.  Catlett,  96  Ind. 
291.  In  a  case  like  this,  under  the  above  statutes,  the  bur- 
den is  not  upon  the  plaintiff  either  to  allege  or  prove  that 
the  land  was  liable  to  taxation,  that  it  had  been  assessed, 
that  the  taxes  were  unpaid  at  the  time  of  the  sale,  or  that 
there  has  not  been  a  redemption  from  the  sale.  As  to  all  of 
these  matters,  the  burden  is  upon  the  party  resisting  the  en- 
forcement of  the  lien  to  show  the  contrary.  This  has  been 
held  to  be  the  rule  in  the  assertion  of  title  through  a  tax  sale 
and  deed,  and  in  cases  like  this.  Cooper  v.  Jackson,  supra ; 
Earle  v.  Simon*,  94  Ind.  573. 

We  think  that  the  court  below  ruled  correctly  in  overrul- 
ing appellant's  demurrer  to  the  complaint  for  review,  and 
that  the  judgment  should,  therefore,  be  affirmed. 

Judgment  affirmed,  with  costs. 

Filed  Nov.  24,  X886. 
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No.  12,168. 
Lucas  v.  Coulteb  et  ax. 

Pibtszbbhtf. — Liability  of  New  Furtner  on  Contract  Freaoudy  Made  by  Other 
ftvtner. — Ratification. — Novation. — One  who,  after  becoming  a  member  of 
a  firm,  upon  a  sufficient  consideration,  expressly  or  by  implication, 
idopta,  while  it  is  executory,  a  contract  previously  made  by  the  other 
partner,  and  such  contract  is  treated  by  both  contracting  parties  as  one 
made  with  the  firm,  the  new  partner  will  be  liable  the  same  as  if  it  had 
been  made  with  the  firm  in  the  first  instance. 

Usdlobd  anb  TetAmt.— Imptud  Warranty  at  to  Fitnets  0/  iVirmisw.—Upon 
the  letting  of  a  house  or  store-room,  there  Is  no  implied  warranty  that  it 
isor  shall  continue  to  be  fit  for  the  purpose  for  which  it  is  let  The 
tenant  mast  determine  tor  himself  the  safety  and  fitness  of  the  premises. 

From  the  Clinton  Circuit  Court. 

/.  V.  Kent,  J.  W.  Merritt,  0.  E.  Brumbaugh,  J.  Claybaugh 
and  G.  Sexton,  for  appellant. 
A.  &  Paige  and  8.  O.  Baylees,  for  appellees. 

Mitchell,  J. — In  the  complaint  in  this  case  it  was  al- 
leged that -the  plaintiffs  had  leased  certain  premises  in  the  city 
or  Frankfort  to  the  defendants,  Weaver  &  Lucas,  for  the 
term  of  one  year,  from  December  1st,  1882,  at  an  annual 
rental  of  five  hundred  dollars;  that  they,  as  partners,  occu- 
pied the  premises,  and  that  there  remained  due  from  them  the 
Bam  of  three  hundred  and  thirty-three  dollars  and  thirty- 
three  and  one-third  cents  for  rent. 

Lucas  answered  separately  in  two  paragraphs : 

ffrrf.  The  general  issue. 

Second.  By  way  of  counter-claim,  in  which  it  was  averred 
that  the  room  was  occupied  by  himself  and  partner,  under  a 
verbal  lease  made  between  plaintiff  and  his  co-defendant, 
Weaver,  prior  to  the  formation  of  the  partnership ;  that  the 
room  was  rented  and  occupied  for  the  purpose  of  manufactur- 
ing and  selling  therein  musical  instruments,  and  that,  on  ac- 
count of  the  defective  manner  of  its  construction,  It  was  unfit 
for  that  purpose ;  that  the  roof  and  ceiling  were  so  defectively 
Vol.  104—6 
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constructed  as  that  from  rain  coming  through  the  roof,  and 
from  sand  and  other  substances  falling  through  the  crevices 
in  the  ceiling,  their  instruments  were  damaged  in  the  sum  of 
five  hundred  dollars;  that  the  plaintiffs,  although  notified, 
neglected  to  repair,  and  that  the  defendants  being  unable  to 
occupy,  delivered  np  possession  of  the  premises  in  March, 
1883. 

Issue  was  taken  by  a  reply  in  denial.  Trial  by  the  court ; 
finding  and  judgment,  over  a  motion  for  a  new  trial,  for  the 
amount  claimed  in  the  complaint. 

The  complaint  counts  upon  a  lease  to  Weaver  &  Lucas,  and 
for  rent  due  under  a  lease  to  the  firm.  It  is  contended  that 
the  proof  shows  a  lease  to  Weaver  alone,  and  that,  in  conse- 
quence, neither  the  finding  nor  complaint  is  sustained  by  the 
evidence. 

The  evidence  tends  to  show.that  before  the  partnership  was 
entered  into,  the  room,  which  was  not  yet  completed,  was 
leased  by  parol  to  Weaver  for  one  year  at  an  agreed  rental 
of  five  hundred  dollars.  The  time  of  payment  was  not  defi- 
nitely agreed  upon.  The  term  was  to  commence  when  the 
building  was  completed.  Before  the  building  was  completed, 
Lucas  informed  the  plaintiffs  that  he  was  about  to  become  a 
partner  with  Weaver.  He  inquired  of  them,  and  was  in- 
formed, concerning  the  amount  of  rent  to  be  paid. 

About  the  1st  of  December,  1882,  the  building  having 
been  completed,  Weaver  &  Lucas  formed  a  partnership  and 
took  possession.  The  room  was  furnished  with  chandeliers, 
hanging  lamps,  etc.,  by  the  firm.  When  the  rent  for  the 
month  of  December  was  paid,  the  plaintiffs  suggested  that 
the  next  month's  rent  should  be  paid  in  advance.  They  were 
informed  by  Weaver  that  Lucas  objected  to  this.  The  rent 
paid  after  that  was  paid  by  Lucas.  Subsequently,  Weaver,  in 
the  presence  of  Lucas,  informed  the  plaintiffs  that  he  had  sold 
out  to  Lucas,  and  that  they  must  look  to  him  for  the  rent. 
Lucas  made  no  objection.  Lucas  also  informed  the  plaintiffs 
that  he  had  bought  Weaver's  interest,  and  said  further  that  if 
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be  should  conclude  to  give  up  the  room  before  the  end  of  the 
year,  he  would  make  some  satisfactory  arrangement  with  them 
about  it. 

It  is  true,  as  contended,  that  one  partner  can  not  be  held 
liable  on  a  contract  made  with  the  other  before  he  became  a 
member  of  the  firm.  It  is  also  true,  that  if,  upon  a  sufficient 
consideration,  the  new  member  by  implication  adopts  the  con- 
tract before  it  is  performed,  and  it  is  treated  by  both  con- 
tracting parties  as  a  contract,  not  with  the  partner  with  whom 
it  was  originally  made,  but  as  one  made  with  the  firm,  the 
Dew  partner  will  be  liable,  the  same  as  if  it  had  been  made 
with  the  firm  in  the  first  instance. 

The  liability  of  an  incoming  partner  in  such  cases  is  stated 
in  Story  on  Partnership,  section  153,  as  follows :  "  Indeed  it 
may  be  generally  stated  that  in  all  cases  of  this  nature  the 
primary  consideration  is  not  so  much  to  ascertain  between 
what  parties  the  original  contract  was  actually  made,  as  it  is 
to  ascertain  whether  there  has  subsequently  been,  with  the 
consent  of  all  the  parties,  any  change  or  extinguishment  of 
that  contract." 

Where  it  is  established  that  a  contract  made  with  one  is, 
while  it  remains  executory,  adopted  or  ratified  by  the  con- 
sent of  both  contracting  parties,  by  a  firm  of  which  the  one 
becomes  a  member,  the  old  contract  is  thereby  extinguished, 
and  it  becomes  the  contract  of  the  firm,  upon  the  principles 
of  novation.  Applying  these  principles  to  the  case  under 
consideration,  it  results  that  upon  the  evidence  the  court 
may  well  have  found  that  the  verbal  lease  to  Weaver  was  by 
consent  extinguished,  and  that  it  was  adopted,  with  the  con- 
sent of  plaintiff",  by  Weaver  &  Lucas,  as  a  lease  to  the  firm. 
This  conclusion  would  seem  almost  irresistible  when  the  (act 
is  considered  that  upon  the  dissolution  of  the  firm,  Lucas, 
with  the  other  liabilities,  assumed  the  liability  of  the  firm  to 
the  lessors.  In  this  view  of  the  case,  the  evidence  sustains 
the  finding  and  complaint. 

The  court  excluded  evidence  tending  to  support  the  coun- 
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ter-claim.  The  defendant  offered  evidence  tending  to  prove 
that  after  the  room  was  occupied  for  a  time,  the  ceiling — 
having  been  made  of  green  lumber — shrunk  from  the  effect 
of  heat.  As  it  was  not  proposed  to  prove  that  there  was  any 
fraudulent  misrepresentation  or  concealment  concerning  the 
state  of  the  premises  at  the  time  of  the  letting,  this  evidence 
was  properly  excluded.  Whatever  may  be  said  of  cases  in 
which  fraud  or  concealment  intervenes,  it  is  clear  that  upon 
the  letting  of  a  house  or  store  there  is  no  implied  warranty 
that  it  is  or  shall  continue  fit  for  the  purpose  for  which  it 
was  let.  Taylor  Landlord  and  Tenant,  section  382;  Wood 
Landlord  and  Tenant,  section  317. 

In  the  case  of  Pureett  v.  English,  86  Ind.  34  (41  Am.  R. 
255),  this  question  was  considered.  It  was  there  held  that  no 
warranty  would  be  implied  as  to  the  condition  of  demised 
premises,  "and  that  the  tenant  must  determine  for  himself 
the  safety  and  fitness  of  the  premises  for  use  and  occupancy." 

The  lessors,  having  come  into  no  contract  to  keep  the  prem- 
ises in  repair,  were  not  liable  for  damages  arising  from  de- 
fects in  the  building,  which  the  appellant  sought  to  prove. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed, with  costs. 

Filed  Not.  24, 1886. 


Hinkle  v.  Fisher. 

Contract. — Stutult  of  Frauds.— Pcrformrmof  within  Year.— It  roust  affirma- 
tively appear  by  the  terms  of  a  contract,  that  its  stipulations  are  not  to 
be  performed  within  a  rear  after  it  it  made,  in  order  to  bring  it  within 
the  provisions  of  the  statute  of  frauds.    Section  4904,  R.  S.  1881. 

Same.— Parol  Otmtraet  Invoking  Fifty  DoUan.— That  part  of  the  statute  of 
frauds  (section  4910,  B.  S.  1881),  declaring  contracts  involving  6fty  dol- 
lars or  more  to  be  void  in  certain  cases,  has  reference  to  the  sale  of 
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a  fifty  dollars  or  more,  and  not  to 

Suit — JV/ormmuK. — Performance  of  a  parol  contract,  in  vol  viilg  over  fifty 
dollars,  will  take  it  oat  of  the  statute  of  fraud*. 

From  the  Randolph  Circuit  Court. 

T.  Shookney,  for  appellant.  ' 

&  Jf.  Whitien,  for  appellee. 

Ntblace,  C.  J. — Action  by  Jacob  Fisher  against  Squire 
J.  Hinkle  for  damages  alleged  to  have  resulted  from  the  non- 
performance of  a  parol  contract.  A  demurrer  having  been 
first  overruled,  a  jury  returned  a  verdict  for  the  plaintiff,  as- 
sessing his  damages  at  $6-5,  and  judgment  followed  upon 
the  verdict.  • 

The  only  question  presented  upon  this  appeal  is,  did  the 
circuit  court  err  in  overruling  the  demurrer  to  the  complaint  ? 

The  complaint  charged  that  in  March,  1882,  the  board  of 
commissioners  of  the  county  of  Randolph,  in  this  State,  upon 
the  petition  of  the  defendant  Hinkle  and  others,  made  and 
entered  of  record  an  order  for  the  construction  of  a  tree 
gravel  and  turnpike  road,  in  said  county,  upon  a  certain  route, 
particularly  specified  in  such  order ;  that  the  defendant  was  the 
owner  of  a  farm,  containing  about  seventy  acres  of  land,  upon 
the  proposed  line  of  such  gravel  and  turnpike  road,  which 
would  be  greatly  improved  by  the  construction  of  such  road ; 
that  consequently  said  road  when  completed  would  constitute1 
a  work  of  great  pecuniary  value  to  the  defendant,  all  of 
which  was  well  known  to  the  defendant ;  that  thereafter,  by 
proper  advertisements,  bids  were  invited  for  the  construction 
of  such  gravel  and  turnpike  road ;  that  thereupon  the  de- 
fendant, in  the  form  of  a  bid,  proposed  to  construct  section 
twelve  (12)  of  such  road  for  the  sum  of  $696.36;  that  inas- 
much as  there  had  been  no  bids  for  some  parts  of  the  pro- 
posed line  of  road,  it  was  agreed  between  all  interested  that 
the  entire  line  should  be  readvertised  for  bids,  with  the  un- 
derstanding that  in  certain  contingencies  the  bids  made  and 
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filed  under  the  first  advertisement  should  be  accepted  and 
held  to  be  mutually  binding ;  that  the  defendant,  being  ex- 
tremely anxious  to  have  the  road  constructed,  solicited  the 
plaintiff  to  make  a  bid  for  the  work  to  be  done  on  said  sec- 
tion twelve  (12)  under  the  new  or  second  advertisement,  and 
as  an  inducement  to  him,  the  plaintiff,  to  propose  to  do  such 
work  at  the  same  price  which  he,  the  defendant,  by  his  pre- 
vious bid  had  offered  to  perform,  promised  to  pay  the  plain- 
tiff the  additional  sum  of  $3.64,  bo  as  to  make  the  contract 
price  equal  to  (700,  and  to  furnish,  free  of  charge,  all  the 
timber  which  might  be  needed  in  the  construction  of  cul- 
verts on  said  section  twelve  (12),  and  also  promised  to  like- 
wise furnish,  free  of  charge,  all  the  gravel  necessary  for  the 
building  and  completion  of  said  section  twelve  (12)  of  the 
road  in  question;  that  fully  relying  upon  the  inducements 
thus  held  out,  and  the  promises  so  made  to  him  by  the  de- 
fendant, the  plaintiff,  on  the  10th  day  of  June,  1882,  made 
and  filed  his  bid  under  said  new  or  second  advertisement, 
proposing  to  do  the  required  work  on  said  section  twelve 
(12)  for  the  said  sum  of  $696.36,  and  also  filed  a  good  and 
sufficient  bond  to  secure  the  proper  execution  of  his  contract 
in  the  event  of  the  acceptance  of  his  bid;  that  his  bid  was 
thereafter,  and  in  due  time,  accepted ;  that  the  plaintiff  then 
entered  upon  the  work  which  by  his  contract  he  had  agreed 
to  perform ;  that  the  defendant,  although  expressly  requested, 
bad  failed  and  refused  to  pay  said  sum  of  $3.64,  so  as  to  make 
the  contract  price  of  such  work  equal  to  $700,  and  also  had 
failed  and  refused  to  furnish  any  gravel  to  be  used  in  the  con- 
struction of  such  work ;  that  by  reason  of  the  failure  and 
refusal  of  the  defendant  to  make  good  his  inducements  held 
out  as  above  stated,  and  especially  of  his  failure  and  refusal 
to  furnish  the  amount  of  gravel  he  had  promised  to  furnish, 
or  any  part  thereof,  the  plaintiff  was  compelled  to  construct 
and  complete  the  work  required  by  his  contract  to  be  per- 
formed, at  a  loss  to  him  of  $1 83.64 ;  whereas,  if  the  defendant 
had  fully  performed  all  his  agreements  and  promises,  he,  the 
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plaintiff,  would  have  realized  a  profit  of  $160.  Wherefore 
damages  were  demanded  in  the  sum  of  $350. 

The  objection  urged  to  the  sufficiency  of  the  complaint  is, 
that  the  contract  counted  upon  was  void:  First.  Because  by 
its  terms  it  was  not  necessarily  to  be  performed  within  a  year 
from  the  time  at  which  it  was  entered  into.  Secondly.  Be- 
cause the  amount  involved  in  the  contract  was  presumably 
more  than  fifty  dollars,  and  nothing  was  given  or  done  at  the 
fame  the  contract  was  made  to  take  it  out  of  the  statute  de- 
claring contracts  involving  fifty  dollars  or  more  to  be  void  in 
certain  cases,  citing  the  5th  subdivision  of  section  4904  and 
section  4910,  R.  S.  1881. 

As  responsive  to  the  first  objection  urged  as  above,  it  may 
be  said  that  we  have  a  long  line  of  cases  holding,  and  we  have 
no  doubt  correctly,  that  it  must  affirmatively  appear  by  the 
terms  of  a  contract,  that  its  stipulations  are  not  to  be  per- 
formed within  a  year  after  the  time  of  making  such  contract, 
in  order  to  bring  it  within  the  provisions  of  the  5th  subdi- 
vision of  section  4904,  and  as  nothing  to  that  effect  was  af- 
firmatively shown  by  the  terms  of  the  contract  set  out  and 
sued  on  in  this  case,  the  first  objection  to  its  validity  can  not 
be  sustained.  Wiggins  v.  Keizer,  6  Ind.  252 ;  Houghton  v. 
Houghton,  14  Ind.  506;  Haugh  v.  Blytke,  20  Ind.  24;  Mar- 
ty v.  NobleU,  42  Ind.  85 ;  Baynes  v.  Chastain,  68  Ind.  376 ; 
Kntd  v.  Elliott,  80  Ind.  245  (41  Am.  R.  794) ;  Wolke  v.  Flem- 
ing, 103  Ind.  105. 

The  second  objection  to  the  validity  of  the  contract  before 
as  is  equally  untenable. 

In  the  first  place,  section  4910,  cited  and  relied  upon  by 
counsel,  has  reference  to  the  sale  of  goods,  the  price  of  which 
amounts  to  fifty  dollars  or  more.  As  there  was  no  sale  of 
property  involved  in  the  contract  here  in  controversy,  the  sec- 
tion of  the  statute  so  cited  and  relied  upon  has  no  application 
to  snch  a  contract.  In  the  next  place,  full  performance  of 
the  contract  in  suit  was  averred  in  the  complaint,  and  that 
was,  in  any  event,  sufficient  to  take  the  present  case  out  of 
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the  provisions  of  the  seotion  of  the  statute  lastly  above  re- 
ferred to.  Wolke  v.  Fleming,  supra;  1  Wait's  Actions  and 
Defences,  48. 

The  judgment  is  affirmed,  with  costs. 
Filed  Not.  24, 1885. 
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The  Baltimoee  and  Ohio  and  Chicago  Railroad 
\  Company  v.  Rowan. 

Bailboad. — Duty  of  Company  at  to  Safely  of  Employees. — It  ia  the  duty  of  a 
railroad  company  to  so  construct  aod  maintain  its  roadway  and  ap- 
pendages, and  its  overhead  structure*,  that  its  employees  can  perform 
the  labor  required  of  them  with  reasonable  safety. 

Same. — Low  Bridge. — Liability  for  Injury  to  Employee  Quaed  by. — Where  tt 
railroad  company  has  constructed  and  maintains  a  bridge  over  its  track 
with  knowledge  that  it  is  of  insufficient  height  and  dangerous  to  its  em- 
ployees in  the  discharge  of  their  duties,  it  is  liable  to  a  brakeman,  igno- 
rant of  the  danger,  who  is  injured  while  passing  under  such  bridge  is 
the  performance  of  his  duties. 

Ixstructiohs  to  Jukt. — Praumpiitm*  when  Evidence  not  in  Record. — Where 
the  evidence  Is  not  in  the  record,  a  judgment  will  not  be  reversed  on  nc- 
countof  instructions  given,  if  they  would  have  been  correct  under  any 
supposable  state  of  the  evidence  under  the  issues.  In  such  case,  also,  it 
will  be  presumed  that  instructions  refused  were  not  applicable  to  the  case 

Special  Finmnq.— General  Verdict.— Judgment  Kon  Obstante,— All  reason- 
able presumptions  are  indulged  in  favor  of  the  general  verdict,  while  - 
nothing  will  be  presumed  in  aid  of  the  special  findings ;  and  where  the 
facts  specially  found  by  the  jury,  construed  together,  are  not  inconsist- 
ent, but  may,  upon  any  hypothesis,  be  reconciled,  with  the  general  ver- 
dict, the  latter  must  stand. 

From  the  LaGrange  Circuit  Court 

H.  Newbegin,  B.  B.  Kingsbury  and  /.  H.  Baker,  for  ap- 
pellant. 

S.  G.  Zimmerman,  S.  P.  Barr  and  J.  D.  FerraU,  for  ap- 
pellee. 
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Howe,  J. — The  first  error  of  which  complaint  is  made 
here  on  behalf  of  the  appellant,  the  defendant  below,  are 
those  which  call  in  question  the  sufficiency  of  the  facta  stated 
in  appellee's  complaint  to  constitute  a  cause  of  action. 

This  suit  was  commenced  in  the  Noble  Circuit  Court,  in 
this  State,  but  afterwards,  and  before  trial  and  judgment,  the 
venue  of  the  cause  was  changed  to  the  court  below.  In  his- 
complaint,  the  appellee  alleged  that  appellant  was  a  corpora- 
tion, under  the  laws  of  this  State,  and  as  such  owned  a  line 
of  railroad  running  into  and  through  Noble  county,  in  this- 
State,  and  was  and  had  been,  prior  to  and  at  the  time  of  the 
grievances  and  injury  complained  of,  the  owner  of  locomo- 
tive engines  and  trains  of  cars,  used  and  employed  by  appel- 
lant before  and  at  the  time  mentioned  in  the  transportation- 
of  freight  and  carriage  of  passengers,  on  its  line  of  railroad, 
into  and  through  such  county;  that  prior  to  the  time  of  ap- 
pellee's injuries,  hereinafter  mentioned,  appellant  had  con- 
structed a  bridge  over  and  across  its  road,  in  such  county,  at 
a  place  where  it  was  crossed  by  a  public  highway,  about  one 
and  one-half  miles  east  of  its  depot  in  the  town  of  Albion  y 
that  by  the  appellant's  negligence,  in  keeping  its  railroad  i» 
repair  and  safe  condition,  at  the  place  where  such  bridge  was- 
constructed,  and  in  constructing  sach  bridge  and  keeping  it 
in  safe  condition  for  the  passage  of  its  trains,  such  bridge 
was  not  constructed  of  sufficient  height  above  appellant's 
,  railroad  to  permit  the  brakemen  on  its  freight  trains  to  stand 
at  the  brakes  at  their  proper  and  necessary  places  on  top  of 
freight  cars,  and  perform  their  necessary  duties,  while  such 
trains  were  moving  on  and  along  its  railroad  through  and 
under  such  bridge,  without  great  danger  to  the  persons  and 
lives  of  its  brakemen  on  such  freight  trains. 

And  the  appellee  further  alleged  that  at  and  prior  to  the 
commission  of  the  injuries  thereinafter  mentioned,  appellant 
and  its  agents  and  servants  well  knew,  and,  by  the  exercise  of 
reasonable  diligence,  might  have  known,  of  the  improper  con- 
struction and  insufficient  height  of  the  bridge  aforesaid,  and 
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that  it  was  dangerous  for  brakemen  to  stand  on  the  top  of 
freight  cars  of  the  kind  known  as  "  refrigerator  cars,"  while 
appellant's  freight  trains  drawing  such  refrigerator  cars  were 
passing  on  its  railroad,  through  and  under  such  bridge,  on 
account  of  insufficient  height  of  such  bridge  and  the  want  of 
sufficient  space  between  the  top  of  such  refrigerator  care  and 
the  overhead  timbers  of  the  bridge,  while  passing  thereun- 
der; that  appellant  further  knew  that  the  proper  and  neces- 
sary place  for  a  brakeman,  on  such  freight  cars  and  trains,  as 
the  one  on  which  appellee  stood  and  was  employed  by  appel- 
lant at  the  time  and  place,  and  in  the  manner  thereinafter 
stated,  and  was,  while  in  the  performance  of  his  duties  as  such 
brakeman,  on  the  top  thereof;  and  that  appellant  well  knew 
that  it  was  highly  dangerous  for  a  brakeman  to  perform  the 
duties  required  of  him,  and  remain  on  the  top  of  such  re- 
frigerator cars,  while  its  train  of  such  cars  was  passing  through 
or  under  such  bridge. 

And  the  appellee  averred  that,  on  the  29th  day  of  June, 
1878,  he  being  then  in  appellant's  employ  as  a  brakeman  on 
one  of  its  freight  trains  on  its  railroad,  in  such  county,  for  a 
certain  hire  to  be  paid  him  by  appellant  for  his  services  as 
such  brakeman,  the  appellant  did,  on  the  day  named,  at  Gar- 
rett, in  such  State,  order  and  direct  appellee  to  take  his  proper 
place  on  top  of  one  of  appellant's  freight  cars  of  one  of  its, 
freight  trains,  then  running  between  such  town  of  Garrett, 
through  Noble  county  to  the  city  of  Chicago,  on  appellant's  . 
railroad ;  that  such  freight  train  was  composed  in  part  of 
certain  freight  cars,  known  as  "  refrigerator  cars,"  which  were 
placed  in  the  section  of  such  train  upon  which  by  appel- 
lant's rules  it  became  the  duty  of  appellee  to  take  his  place 
as  such  brakeman,  and  upon  the  top  thereof  to  do  and  per- 
form the  labor  and  services  required  of  him  as  such  brake- 
man  ;  that  the  appellee  being  then  and  there  ignorant  of  the 
improper  construction  of  the  bridge  over  appellant's  rail- 
road, at  the  place  aforesaid  in  Noble  county,  and  being  igno- 
rant of  the  negligent  maintenance  and  repair  of  such  bridge 
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by  appellant's  servants  and  agents,  and  being  wholly  igno- 
rant of  the  insufficient  height  of  such  bridge  over  such  rail- 
road, all  of  which  facts  were  well  known  at  the  time  to  ap- 
pellant and  its  servants  and  agents,  he,  the  appellee,  then  and 
there,  at  the  time  and  place  aforesaid,'  took  his  proper  place 
at  the  brake  on  top  of  one  of  the  refrigerator  cars,  on  appel- 
lant's train  of  freight  cars,  then  and  there  running  west 
through  Noble  county  and  under  such  bridge ;  that,  on  the 
day  last  named,  while  appellee  was  in  appellant's  employ  as 
such  brakeman,  and  in  the  discharge  of  his  duties  on  such 
freight  train,  and  while  such  train  was  running  through  No- 
ble county  and  under  such  bridge,  and  while  he  was  at  his 
proper  place  and  post  of  duty  on  such  cars  in  the  discharge 
of  his  duties,  and  while  such  train  was  under  the  charge'  of 
one  of  appellant's  servants  as  conductor,  and  without  any 
fault  or  negligence  of  the  appellee,  he,  the  appellee,  was 
struck  with  great  force  and  violence  by  one  of  the  overhead 
timbers  of  such  bridge  upon  his  head,  whereby  he  was  badly 
bruised  and  wounded  in  his  head  and  rendered  apparently 
lifeless  for  a  long  time,  and  whereby  his  skull  was  fractured 
and  his  nervous  system  greatly  injured,  and,  by  reason  of 
such  wounds  and  bruises,  he  was  for  a  long  time,  to  wit,  five 
weeks,  rendered  sick  and  was  disabled  from  work,  and  dur- 
ing all  such  time  Buffered  great  bodily  pain  and  distress  of 
mind,  and  was  compelled  to  expend,  to  wit,  $500  for  nursing 
and  medical  attendance,  etc.,  to  his  damage  (10,000.  Where- 
fore, etc. 

It  is  earnestly  insisted  by  appellant's  learned  counsel,  that 
appellee's  complaint  does  not  state  sufficient  facts  to  consti- 
tute a  cause  of  action,  or  to  show  that  appellant  is  liable  to 
him  for  the  injuries  he  received  while  in  its  service  and  in 
ihe  proper  discharge  of  the  duties  of  his  employment.  After 
criticising  the  complaint  at  some  length,  appellant's  counsel 
say:  "In  short,  setting  aside  a  jugglery  of  words  respecting 
negligence,  the  allegations  of  the  complaint  would  fix  the  fel- 
low servants  of  the  appellee  with  negligence,  such  as  would 
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avoid  liability  on  the  part  of  the  appellant,  because  the  ac- 
cident, on  these  allegations,  may  well  be  held  to  have 
been  caused  by  the  negligence  of  fellow  servants,  and  hence 
he  should  not  recover.  We  repeat,  there  is  nothing  showing 
anything  more  than  a  sheer  assumption  of  risk,  on  the  part 
of  the  appellee,  which  risk  was  not  latent,  and,  plain  to  be 
seen,  not  increased."  It  must  be  confessed  that  the  position 
of  appellant's  counsel,  in  regard  to  the  non-liability  of  the 
railroad  company  to  its  employee,  in  such  a  case  as  the  one  at 
bar,  seems  to  be  sustained  by  the  decisions  of  the  courts  of 
last  resort  in  several  of  our  sister  States.  We  cite  some  of 
these  cases,  as  follows :  Baylor  v.  Delaware,  etc.,  R.  R.  Co.t 
40  N.  J.  23  (29  Am.  R  208) ;  Baltimore,  ete.,  R.  R.  Co.  v. 
Stricter,  61  Md.  47  (34  Am.  R.  291) ;  Dcvitt  v.  Pacific  Rail- 
road, 50  Mo.  302 ;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Sentmeyer,  92. 
Pa.  St.  276  (37  Am!  R.  684);  ClarVs  Adm'r  v.  Richmond, 
etc.,  R.  R.  Co.,  78  Va.  709  (49  Am.  R.  394);  Chbton  v.  Erie 
R.  W.  Co.,  63  N.  Y.  449  (20  Am.  R.  552). 

In  this  connection  we  may  properly  note  that  in  Beach  on 
Contributory  Negligence,  section  134,  in  speaking  of  these 
decisions,  it  is  vigorously  said:  "If  the  roof  or  overstructure 
of  the  bridge  is  so  low  that  it  will  strike  a  brakeman  stand- 
ing erect  upon  the  top  of  his  train,  it  is  an  essentially  mur- 
derous contrivance,  and  it' is  not  creditable  to  our  jurispru- 
dence that  such  buildings  are  not  declared  a  nuisance.  There 
is  nothing  iu  the  reports  worse  than  the  cases  that  sustain 
the  railway  corporations  in  building  and  maintaining  these 
man-traps." 

The  case  in  hand  is  one  of  first  impression  in  this  State, 
and  we  are  not  concluded  by  any  previous  decision  of  this 
court.  We  are  impressed  with  the  opinion  that  appellant's 
counsel  misapprehend  the  force  and  effect  of  the  facts  stated 
in  appellee's  complaint,  and  admitted  to  be  true,  as  the  ques- 
tion of  their  sufficiency  is  now  presented.  Stripped  of  the 
"jugglery "  of  adjectives  or  qualifying  words,  the  material 
facta  admitted  to  be  true  were,  (1)  the  construction  and  main- 
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(finance  by  appellant  of  the  highway  bridge  over  its  railroad 
track,  at  an  insufficient  height  to  enable  its  brakemen  to  per- 
form their  labors  and  discharge  their  duties,  without  great 
danger  and  hazard  to  the  life  and  personal  safety  of  such 
Irakemen,  (2)  appellant's  knowledge  of  the  insufficient  height 
of  such  bridge,  and  that  it  was  dangerous  and  unsafe  for  its 
brakemen  to  perform  their  labor  and  discharge  their  duties 
while  passing  under  such  bridge,  (3)  appellee's  ignorance  of 
the  facts,  that  the  bridge  was  too  low,  and  that  it  was  dan- 
gerous for  him  to  attempt  the  performance  of  the  duty  im- 
posed on  him  as  a  brakeman  by  the  appellant,  while  passing 
under  such  bridge,  and  (4)  appellee,  while  in  appellant's  em- 
ploy as  brakeman,  in  his  proper  place  and  at  his  post  of  duty, 
was  struck  by  the  bridge,  under  which  his  train  was  running, 
and  received  the  injuries  described  in  his  complaint. 

It  will  not  do,  we  think,  to  say  that  these  facts  were  not 
sufficient  to  constitute  a  cause  of  action  against  appellant  for 
the  recovery  of  such  damages  as  appellee  sustained.  It  seems 
to  as  that  a  railroad  company  is,  and  ought  to  be,  required  to 
construct  and  maintain  its  roadway  and  appendages,  and  its 
overhead  structures,  in  such  manner  and  condition  that  its 
employee  or  servant  can  do  and  perform  all  the  labors  and 
duties  required  of  him,  with  reasonable  safety. 

In  Houston,  etc.,  B.  W.  Co.  v.  Oram,  49  Texas,  341,  it  was 
held  by  the  Supreme  Court  of  Texas  as  follows:  "It  is  the 
doty  of  the  railroad  company  to  use  ordinary  care  to  provide 
such  cars,  road-bed,  tanks,  etc.,  as  are  reasonably  safe  ;  that 
a  failure  to  do  this,  is  negligence  chargeable  on  the  company 
itself;  and  that  the  company  is  responsible  in  damages  to  an 
employee  for  an  injury  resulting,  without  his  negligence,  from 
s  tank  or  other  appendage  of  the  road  so  negligently  con- 
structed as  to  subject  the  employee  to  unnecessary  and  extra- 
ordinary danger  which  he  could  not  reasonably  anticipate  or 
know  of,  and  of  which  he  in  fact  was  not  informed." 

Doubtless,  the  general  rule  is,  as  it  was  declared  to  be  by 
Chief  Justice  Shaw,  in  the  leading  case  of  Fanodl  v.  Boston, 
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etc.,  R.  R.  Co.,  4  Met.  (Mass.)  49,  as  follows :  "  He  who  en- 
gages in  the  employment  of  another  for  the  performance  of 
specified  duties  and  services,  for  compensation,  takes  upon 
himself  the  natural  and  ordinary  risks  and  perils  incident  to 
the  performance  of  such  services."  But.  there  are  well  de- 
fined exceptions  to  this  general  rule,  one  of  which  arises  from 
the  obligation  or  duty  of  the  master  not  to  expose  the  ser- 
vants while  conducting  his  business  to  perils  or  hazards  which 
might  have  been  provided  against  by  the  exercise  of  due  care 
and  proper  diligence  upon  the  part  of  the  master.  In  Chi- 
cago, etc.,  R.  R.  Co.  v.  Swett,  45  111.  197,  it  was  held  by  the 
Supreme  Court  of  Illinois,  that  a  railroad  company  is  bound 
to  provide  suitable  and  safe  materials  and  structures  in  the 
1  construction  of  its  road  and  appurtenances,  and  if,  from  a 
defective  construction  of  its  road  and  appurtenances,  an  injury 
happen  to  one  of  its  servants,  the  company  is  liable  for  the 
injuries  sustained.-  The  same  learned  court  has  since  re-af- 
firmed the  same  doctrine,  substantially,  in  Illinois  CentralR. 
R.  Co.v.  Welch,  52  III.  183  (4  Am.  R.  593),  and  in  Chicago, 
etc.,  R.  R.  Co.  v.  Bvnell,  91  111.  298  (33  Am.  R.  54). 

In  Hough  v.  Railway  Co.,  100  U.  S.  213,  in  speaking  of 
the  exceptions  to  the  general  rule,  that  a  master  is  not  liable 
to  his  servant  for  injuries  sustained  by  the  negligence  of  his 
fellow  servants,  the  Supreme  Court  of  the  United  States  says : 
"One,  and  perhaps  the  most  important,  of  those  exceptions 
arises  from  the  obligation  of  the  master,  whether  a  natural 
person  or  a  corporate  body,  not  to  expose  the  servant,  when 
conducting  the  master's  business,  to  perils  or  hazards  against 
which  he  may  be  guarded  by  proper  diligence  upon  the  part 
of  the  master.  To  that  end  the  master  is  bound  to  observe 
all  the  care  which  prudence  and  the  exigencies  of  the  situa- 
tion require,  in  providing  the  servant  with  machinery  or  other 
instrumentalities  adequately  safe  for  use  by  the  latter."  The 
doctrine  here  declared  is  in  harmony  with  and  supported  by 
the  recent  decision  of  this  court  in  the  well  considered  case 
of  Indiana  Car  Co.  v.  Parker,  100  Ind.  181. 
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We  are  of  opinion  that  the  facts  stated  in  appellee's  com- 
plaint are  sufficient  to  constitute  a  cause  of  action,  and  that 
appellant's  demurrer  thereto  was  correctly  overruled. 

Under  the  alleged  error  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial,  the  appellant's  counsel  first  complain  of 
the  instructions  given  by  the  court  to  the  jury  trying  the 
cause.  Of  these  instructions  counsel  say :  "  The  court  gave 
such  instructions  as  tended  to  mislead  the  jury  and  befog  their 
minds  as  to  the  law,  and  leave  them  to  grasp  at  any  intima- 
tion, that  they  would  be  justified  in  finding  a  verdict  against 
the  defendant,  a  railroad  company."  We  do  not  think  that 
the  instructions  given  by  the  trial  court  deserve  this  sweeping 
criticism  at  the  hands  of  appellant's  counsel.  The  evidence 
has  not  been  made  part  of  the  record  before  us,  and  of  course 
it  is  difficult,  if  not  impossible,  for  us  as  an  appellate  court  to 
judge  clearly  or  accurately  of  the  applicability  of  the  in- 
structions to  the  case  made  by  the  evidence.  In  such  a  case, 
where  the  evidence  is  not  in  the  record,  the  rule  has  always 
been  in  this  court,  that  a  judgment  will  not  be  reversed  ou 
account  of  an  instruction  given,  if  such  instruction  could 
have  been  correct  under  any  supposable  state  of  the  evidence 
which  might  have  been  introduced  under  the  issues  in  the 
cause.  Miter  v.  Voea,  40  Ind.  307 ;  Ohio,  etc.,  R.  W.  Co.  v. 
SuMaa,  73  Ind.  382;  Rozellv.  City  of  Anderson,  91  Ind. 
591.  Applying  this  rule  to  the  case  in  hand,  we  have  no  dif- 
ficulty in  reaching  the  conclusion  that  there  is  no  available 
error  in  the  instructions  given. 

Complaint  is  made,  also,  of  the  court's  refusal  to  give  cer- 
tain instructions  at  the  request  of  appellant.  Where,  as  in 
this  case,  the  evidence  given  on  the  trial  is  not  in  the  record, 
we  will  presume,  in  favor  of  the  ruling  of  the  court  below, 
that  the  instructions  asked  for  by  appellant  were  properly 
refused,  because  they  were  not  applicable  to  the  case  made 
by  the  evidence.  Freeze  v.  DePuy,  57  Ind.  188 ;  Powers  v. 
Sate, 87 Ind.  144;  Louisville, etc.,  R.  W.  Go.  v.  Harrigan,U 
Ind.  245. 
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Appellant's  counsel  next  insist  very  earnestly,  that  the 
trial  court  erred  in  overruling  the  motion  for  judgment,  in 
favor  of  appellant,  on  the  special  findings  of  the  jury,  not- 
withstanding their  general  verdict  for  appellee.  Fifty-eight 
interrogatories  were  propounded  to  the  jury  on  the  part  of 
appellant,  and  twenty-nine  on  the  part  of  appellee;  and  the 
jury  returned,  with  their  general  verdict,  answers  to  each 
and  all  of  these  interrogatories.  Many,  indeed  we  may  say 
most,of  these  interrogatories  required  the  jury.to  answer  as 
to  mere  evidentiary  facts,  and  not  as  to  the  facts  in  issue. 
The  answers  to  such  interrogatories  were  and  are  of  little 
value  for  any  purpose;  for,  if  they  were  apparently  incon- 
sistent with  the  general  verdict,  they  could  not  control  it,  and 
as  evidence  merely,  they  constitute  no  part  of  the  record. 
Tucker  v.  Conrad,  103  Ind.  349. 

The  interrogatories  and  answers  are  entirely  too  numerous 
and  too  long  to  be  set  out  in  this  opinion. .  We  have  care- 
fully considered  them,  however,  and  have  reached  the  con- 
clusion that  there  is  no  such  inconsistency  between  the  special 
findings  of  the  jury  and  their  general  verdict  as  entitled  the 
appellant'to  a  judgment  in  its  favor  on  such  special  findings, 
notwithstanding  the  general  verdict  in  favor  of  appellee. 
Section  547,  R.  S.  1881,  provides:  "When  the  special  find- 
ing of  facts  is  inconsistent  with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  court  shall  give  judgment 
accordingly."  All  reasonable  presumptions  are  indulged  in 
favor  of  the  general  verdict,  in  determining  the  question  un- 
der consideration,  while  nothing  will  be  presumed  in  aid  of 
the  special  findings.  MeOallisUr  v.  Mount,  73  Ind.  559 ;  Cook 
v.  Home,  11  Ind.  442;  Lassiter  v.  Jackman,  88  Ind.  118. 

In  construing  section  547,  supra,  it  has  been  held  that  all 
the  facts  stated  in  the  special  findings  of  the  jury  must  be 
taken  and  construed  together,  for  the  purpose  of  ascertaining 
their  true  legal  effect,  and  if,  when  thus  taken  and  construed, 
they  are  clearly  inconsistent  and  can  not  be  reconciled  with 
the  general  verdict,  they  will  control  it,  and  the  court,  must 
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give  judgment  accordingly.  But  where,  as  in  the  case  in 
hand,  the  facts  specially  found  by  the  jury,  construed  to- 
gether, are  not  inconsistent,  but  may  be  reconciled,  with  the 
general  verdict,  the  latter  must  stand  and  judgment  must  be 
rendered  thereon.  Detroit,  etc.,  B.  R.  Co.  v.  Barton,  61  Ind. 
293;  Indianapolis,  etc.,  R.  B.  Co.  v.  McCaffrey,  62  Ind.  552; 
Orand  Rapids,  etc.,  R.  B.  Co.  v.  McAnnally,  98  Ind.  412. 
If  tbe  special  finding  of  facts  can,  upon  any  hypothesis,  be 
reconciled  with  the  general  verdict,  the  latter  must  stand. 
Amidon  v.  Oaf,  24  Ind.  1 28 ;  Woollen  v.  Wiskmier,  70  Ind. 
108;  Carver  v.  Leedy,  80  Ind.  335. 

The  trial  court  did  not  err,  we  think,  in  overruling  appel- 
lant's motion  for  judgment  in  its  favor  on  the  special  findings 
of  the  jury,  notwithstanding  their  general  verdict. 

It  is  also  claimed  by  appellant's  counsel,  that  the  court 
erred  in  overruling  the  motion  in  arrest  of  judgment.  This 
motion  called  in  question  the  sufficiency  of  appellee's  com- 
plaint, after  trial  and  verdict.  If  we  are  right,  as  we  think 
we  are,  in  holding  the  complaint  good  on  demurrer,  it  is  cer- 
tainly good  after  verdict,  on  the  motion  in  arrest. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Mitchell,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Not.  24, 1885. 
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CoMPAMY  V.   FLETCHEH. 

Osavel  Boad.— Act  o/  1859.— ConttiMional  Lam.— The  act  ol  1869,  en- 
titled "An  act  to  prohibit  the  collection  of  tolls  on  gravel,  turnpike, 
macadamized  and  plank  roads,  in  certain  cases,  and  to  provide  the 
mode  of  declaring  charters  of  inch  roads  forfeited  in  certain  cases,  and 
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repealing  all  laws  inconsistent  therewith,"  Acts  1869,  p.  170,  embraces 
but  one  subject,  and  is  constitutional. 
Same.— Amendatory  Act  of  18?5.—Forfeitv.Tt  of  Fkinehix*.—&al*ta  QmatruaL 
—The  act  of  1859,  as  amended  by  the  act  of  1875,  Acts  1875,  Beg.  See., 
p.  75,  confers  authority  on  the  courts  to  enter  a  judgment  of  forfeiture 
of  corporate  franchises,  against  a  gravel  road  company,  for  allowing: 
its  road  to  be  and  remain  out  of  repair  for  the  space  of  six  months 

Same .—  Complaint  la  Forfeit  PrancJiittt.— Judicial  Knowledge, — PresnanpHon. 
—A  complaint  to  forfeit  the  franchises  of  a  gravel  road  company  must 
state  when  or  under  what  law  the  corporation  was  organised,  as  the 
court  can  not  judicially  know,  nor  can  it  be  presumed,  that  a  private 
corporation  was  organized  under  the  general  taw. 

SAMn.—C(mso!iiiatum. — An  averment  in  a  complaint  in  such  case,  that  the 
corporation  was  formed  of  two  corporations  by  consolidation  in  1878, 
and  the  statement  by  way  of  recital,  in  giving  the  lines  of  the  road( 
that  one  point  of  the  line  intersects  the  corporate  boundary  of  a  city 
"as  such  corporate  limits  existed  in  the  year  I860,"  do  not  show  when 
the  corporations  were  organised. 

Same. — Hight*  of  Connolidattd  Corporation. — Under  the  statute  authorizing 
gravel  road  corporations  to  consolidate,  sections  3662,  3663,  R.  S.  1881, 
the  consolidated  corporation  succeeds  to  the  rights  of  the  constituent 
corporations. 

Pleading. — Private  Statute*— Private  statutes  must  be  pleaded,  as  the 
courts  do  not  take  judicial  knowledge  of  them. 

Statute. — Rule  of  Comtrudion. — In  construing  a  statute, courts  will  look  to 
all  parts  of  the  same  statute,  to  other  statutes,  and  to  the  general  prin- 
ciples of  law,  and  assign  such  meaning  to  the  words  of  the  statute  con- 
strued as  will  make  them  all  effective,  unless  by  so  doing  the  purpose 
of  the  Legislature  will  be  defeated. 

From  the  Montgomery  Circuit  Court. 

G.  TF.  Paul,  J.  E.  Humphries,  P.  S.  Kennedy  and  &  C.  Ken- 
nedy, for  appellant, 

A.  D.  Tkomaa  and  J.  B.  Courtney,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  alleges  that  the  ap- 
pellant is  a  gravel  road  company,  formed  by  a  consolidation 
of  the  Crawfordsville  and  Alamo  Turnpike  Company  and 
the  Crawfordsville  and  Parkersbnrg  Gravel  Road  Company, 
and  that  the  consolidation  was  effected  in  1878.  The  lines 
of  the  consolidating  companies  are  described,  and  it  is  averred 
that  "  The  defendant's  road  has  been  suffered  to  get  and  re- 
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main  out  of  repair,  so  as  to  be  inconvenient  for  the  public 
travel  for  the  space  of  six  months  and  more  last  passed ;  that 
said  road  is  not  being  repaired ;  that  plaintiff  has  do  good 
reason  to  believe  that  said  repairs  will  be  speedily  made,  and 
that  he  is  a  legal  voter  of  Montgomery  county,  through  which 
the  road  runs." 

The  complaint  is  assailed  upon  several  grounds,  the  first 
of  vhkh  is,  that  the  statute  on  which  it  is  based  is  uncon- 
stitutional. This  position  rests  upon  the  proposition  that  the 
statute  embraces  more  than  one  subject,  and  is,  for  this  reason, 
in  conflict  with  the  constitutional  provision  reading  thus: 
"Every  act  shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith."  In  our  opinion  this  position  is 
untenable.  The  title  of  the  act  of  1859  is  as  follows:  "An 
act  to  prohibit  the  collection  of  tolls  on  gravel,  turnpike, 
macadamized  and  plank  roads,  in  certain  cases,  and  to  pro- 
vide the  mode  of  declaring  charters  of  such  roads  forfeited 
in  certain  cases,  and  repealing  all  laws  inconsistent  there- 
with."    Acts  1859,  p.  170. 

The  subject  of  this  act  is  the  effective  prohibition  of  the 
right  to  exercise  the  franchise  of  collecting  tolls.  The  sub- 
ject of  the  act  is  general,  but  there  is  only  one  general  sub- 
ject, and  that  is,  the  effective  prohibition  of  the  collection 
of  tolls  by  corporations  who  disregard  the  law.  The  means 
of  effecting  this  purpose  are  diverse,  but  there  is  no  want  of 
unity  on  the  subject.  One  of  the  means  of  effecting  the  end 
sought  to  be  attained  is  the  denial  of  the  right  to  collect  tolls 
in  case  the  law  is  disregarded ;  the  other  method  is  by  wrest- 
ing from  the  delinquent  corporation  its  franchises;  but  both 
of  these  methods  are  directed  to  the  attainment  of  one  general 
purpose,  and  are  both  connected  with  the  subject  of  the  act, 
A  statute  embracing  a  single  subject  is  constitutional,  no  mat- 
ter how  fully  it  may  enter  into  the  details  of  that  subject. 
Warren  v.  Britton,  84  Iud.  14 ;  Bitters  v.  Board,  etc.,  81  Ind. 
125;  Shoemaker  v.  Smith,  37  Ind.  122. 
The  second  objection  urged  against  the  complaint  is,  that 
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the  statute,  as  amended  in  1875,  does  not  authorize  a  judg-' 
merit  of  forfeiture,  and  that,  for  this  reason,  the  complaint  is 
without  foundation.  The  argument  of  counsel  upon  this 
point  is  plainly  fallacious.  They  assume  that  the  amended 
section  must  be  construed  as  if  it  stood  alone  as  an  inde- 
pendent and  distinct  statute,  and  they  ignore  the  doctrine 
that  courts  in  construing  statutes  will  look  to  all  parts  of  the 
same  statute,  to  other  statutes,  and  to  general  principles  of 
law.  They  also  lose  sight  of  the  important  rule  that  courts 
in  construing  statutes  will  look  to  the  purpose  intended  to  be 
accomplished  and  the  evil  intended  to  be  remedied.  It  is 
seldom,  indeed,  that  courts  look  no  further  than  the  naked 
words  of  a  statute.  We  have  a  great  number  of  cases  in  our 
own  reports  illustrating  and  enforcing  rules  of  construction 
exactly  the  opposite  of  the  doctrine  which  counsel  tacitly 
assume  to  be  the  correct  one,  among  them  the  following : 
Humphries  v.  Davis,  100  Ind.  274  (50  Am.  R.  788),  see  auth. 
cited,  p.  284;  Swath  v.Steails,  98  Ind.  511, see  p.  512;  Krug 
v.  Davis,  87  Ind.  590,  see  auth.  cited  p.  596 ;  Bell  v.  Davis, 
75  Ind. 314. 

The  purpose  which  the  statute  under  examination  was  de- 
signed to  accomplish  is  apparent,  for  it  can  not  be  doubted 
that  the  Legislature  meant  to  provide  a  method  for  depriving 
corporations  who  are  remiss  in  their  duties  of  all  corporate 
franchises  and  privileges.  It  is  very  evident  that  it  was  not 
intended  to  leave  courts  with  power  to  render  a  judgment  that 
they  could  not  enforce,  and  this  would  be  the  result  if  ap- 
pellant's view  that  the  only  judgment  that  the  court  can  pro- 
nounce is,  that  the  road  is  out  of  repair,  should  be  adopted. 
We  do  not  believe  that  the  Legislature  meant  to  do  no  more 
than  confer  authority  to  render  a  judgment  that  would  be  nu- 
gatory and  not  enforceable.  Our  opinion  is  that  the  purpose 
of  the  Legislature  was  to  invest  the  court  with  authority  to 
pronounce  an  effective  judgment,  and  this  includes  the  power 
to  declare  a  forfeiture  for  the  designated  breach  of  duty. 

Taking  into  consideration  the  whole  statute,  and  looking 
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to  the  purpose  of  the  Legislature,  we  do  not  doubt  that  the 
power  to  declare  a  forfeiture  is  vested  iu  the  courts.  The 
statute  is  directed  against  delinquent  corporations,  and  its 
general  purpose  is  to  compel  a  performance  of  duty  by  affix- 
ing the  penalty  of  forfeiture  for  a  violation  of  corporate 
duties.  The  section  of  the  statute  under  immediate  mention 
is  one  of  several  directed  to  the  accomplishment  of  one  gen- 
eral purpose,  and  it  prescribes  one  method  of  several  of  ac- 
complishing this  purpose.  That  the  statute  is  intended  to 
confer  authority  to  enter  judgment  of  forfeiture,  and  is  to  be 
taken  as  an  act  directed  to  the  accomplishment  of  one  gen- 
eral purpose,  is  evident  from  many  provisions  found  in  it. 
Thus,  in  one  place  it  is  declared,  "  That  in  all  cases  where  the 
court  shall  declare  a  forfeiture  under  the  provisions  of  this  act, 
such  forfeiture  shall  in  no  wise  affect  any  right,  contract,  suit 
or  liability  which  existed  prior  to  such  forfeiture."  In  an- 
other place  it  is  provided  that,  "  Whenever  any  forfeiture  of 
chartered  or  incorporated  rights  shall  be  declared,  under  the 
provisions  of  this  act,  it  shall  be  held  to  be  a  vacation  of  so 
much  of  said  road  as  may  be  declared  forfeited."  These 
provisions,  and  others  of  a  like  general  character,  plainly 
show  that  the  act  is  to  be  considered  as  a  whole,  that  its  gen- 
eral purpose  is  to  confer  authority  to  adjudge  forfeitures,  and 
that  one  section  is  not  to  be  isolated  from  the  others.  In  the 
amended  section  we  find  this  clause:  "Provided,  however, 
such  forfeiture  shall  only  apply  to  so  much  of  said  road  lying 
in  such  county  as  has  been  proven  to  be  out  of  repair,  as  set 
forth  in  the  second  section  of  this  act."  Acts  1875,  Reg. 
Sea.,  p.  75.  Here  is  an  express  recognition  of  the  unity  of 
purpose  of  the  act,  and  a  full  legislative  recognition  of  the 
authority  to  pronounce  a  judgment  of  forfeiture.  The  clause 
quoted  can  not  be  disregarded  nor  treated  as  meaningless,  for 
the  general  rule  is,  that  all  the  words  of  a  statute  shall  be 
deemed  effective  and  shall  have  a  meaning  assigned  them, 
unless  by  so  doing  the  purpose  of  the  Legislature  will  be  de- 
feated.   Here,  it  is  necessary  to  give  the  words  a  meaning, 
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id  order  to  execute  the  legislative  intention  and  to  effectuate 
the  purpose  of  the  Legislature.  To  refuse  to  assign  these 
words  a  meaning  would  frustrate  the  legislative  intention 
and  violate  the  rule  that  all  of  the  words  of  a  statute  must 
be  given  effect. 

It  is  quite  clear  from  the  language  and  purpose  of  the 
amendment  of  1875,  that  there  was  no  intention  to  make  a 
change  in  the  general  system  constructed  by  the  statute,  but 
that  it  was  intended  to  make  a  change  only  in  detail,  by  giv- 
ing the  delinquent  corporation  an  opportunity  to  avert  a  for- 
feiture by  making  repairs  after  the  rendition  of  the  inter- 
locutory judgment  declaring  the  road  to  be  out  of  repair. 

It  is  obvious  that  the  judgment  declaring  the  road  to  be 
out  of  repair  is  an  interlocutory  and  not  a  final  judgment. 
To  declare  the  road  out  of  repair  is  not  to  finally  dispose  of 
the  action ;  some  other  judgment  is  plainly  contemplated. 
There  can  be  no  final  judgment  until  after  the  judgment  de- 
claring the  road  to  be  out  o[  repair,  and  certainly  the  final 
judgment  must  be  something  more  than  the  interlocutory 
one.  We  must  hold  that  the  statute  authorizes  a  judgment 
of  forfeiture,  or  else  hold  that  no  final  judgment  at  all  is 
contemplated,  and  such  a  conclusion  would  not  only  defeat 
the  purpose  of  the  act,  but  it  would  also  do  violence  to  its 
language. 

In  giving  to  the  act  the  construction  adopted,  we  do  not 
insert  any  provisions  which  we  think  were  omitted  by  mis- 
take, we  simply  take  the  statute  as  it  is  written,  examine  all 
of  its  provisions,  and,  proceeding  according  to  long  settled 
canons  of  construction,  ascertain  and  declare  the  intention  of 
the  law-making  power.  We  neither  add  to  nor  subtract  from 
the  provisions  of  the  statute,  but  taking  them  all  into  con- 
sideration, we  give  effect  to  the  legislative  intention  as  ex- 
pressed in  the  statute.  The  case  is  not  one  in  which  there  is 
such  a  lack  of  words  as  to  render  the  statute  ineffective  or 
the  intention  of  the  Legislature  unexpressed,  for  there  are 
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appropriate  words,  although  not  the  clearest  that  might  have 
been  chosen,  and  the  intention  is  not  doubtful  or  obscure. 

The  third  objection  to  the  complaint  is  that  it  does  not 
state  under  what  law  the  corporation  was  organized.  This 
objection  presents  a  question  not  entirely  free  from  difficulty. 
It  has  long  been  the  rule  in  this  State  that  in  cases  of  tbis 
character  the  complaint  or  information  must  state  under  what 
statute  the  corporation  was  organized.  Danville,  etc.,  P.  R. 
ft.  v.  State,  ex  rel.,  16  Ind.  456;  Covington,  etc.,  P.  R.  Co. 
v.  Van  Sickle,  18  Ind.  244.  The  reason  for  these  decisions 
appears  in  the  case  first  cited,  and  from  tbe  opinion  there 
given  we  make  this  extract :  "  Under  our  statute,  then,  when 
acorporatioudoes,or  omits,  acts  which  amount  to  a  forfeiture 
of  its  charter,  or  exercises  powers  not  conferred  by  such 
charter,  an  information  may  be  sustained  against  it.  Bat  if 
the  court  is  not  made  acquainted  with  its  charter,  so  as  to 
know  what  act  it  is  required  to  perform,  or  omit,  how  can  the 
court  determine  whether  the  corporation  has  been  guilty  in 
these  particulars,  or  not  ?  If  we  had  but  one  general  public 
statute  under  which  plank  road  companies  could  be  acting, 
then  it  would  not  be  necessary  for  an  information  to  make 
averments  showing  the  law  governing  the  given  corporation, 
because  the  court  would  take  judicial  notice  of  it.  But  spe- 
cial turnpike  and  plank  road  charters  existed  under  the  old 
Constitution,  and  were  continued  in  existence  by  the  new. 
Gty  of  Aurora  v.  West,  9  Ind.  74;  1  R.  S.  1852,  p.  70.  Then 
we  had  a  general  plank  road  law  in  1852,  which  defined  the 
powers  and  duties  of  corporations  formed  under  it,  and  con- 
tained an  invitation  to  those  previously  existing  to  adopt  its 
provisions,  in  lieu  of  their  then  charters.  1  R.  S.  1852,  394. 
Id  1855,  still  a  different  general  plank  road  law  was  enacted. 
Acts  1855,  pp.  147, 148.  See  The  State  v.  Royeter,  10  Iod.426. 
Further  changes  have  been  subsequently  made.  Now,  though 
it  is  the  duty  of  the  court  to  judicially  know  the  provisions 
of  these  charters  enacted  under  the  new  Constitution,  it  is 
not  the  duty,  nor  is  it  in  the  power,  of  the  court  to  judicially 
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know  the  fact  as  to  whether  a  given  corporation  was  created 
under  one,  or  the  other ;  or  whether,  if  created  under  one,  it 
has  subsequently  accepted  of  the  provisions  of  the  other." 

There  are  strong  reasons  supporting  the  rule  announced  in 
these  cases.  If  a  corporation  existing  under  a  private  charter 
is  required  to  construct  a  road  in  a  certain  manner,  courts  can 
not  adjudge  a  forfeiture  unless  they  are  informed  that  the  cor- 
poration has  omitted  to  do  what  its  charter  requires,  and  this 
they  can  not  know  without  information  of  the  requirements 
of  the  charter.  If  private  corporations  are  invested  with 
rights,  these  can  not  be  taken  from  them  by  subsequent  stat- 
utes, and  whether  they  are  invested  with  such  rights  can  only 
be  ascertained  hy  an  inspection  of  their  charters.  Whether 
corporations  were  created  by  a  general  law  or  by  private  stat- 
ute can  only  be  determined  from  the  facts  placed  before  the 
court.  Corporate  franchises  can  not  be  forfeited  except  in 
clear  cases,  and  a  party  who  demands  a  forfeiture  must  pre- 
sent all  the  facts  essential  to  the  right  to  enforce  a  destruc- 
tion of  the  corporate  franchises.  These  are  all  important 
considerations,  and  well  support  our  decisions.  But  here,  too, 
we  have  a  case  where  the  rule  of  stare  decisis  is  of  controlling 
force.  We  can  not,  as  is  evident  from  these  reasons,  overrule 
the  decisions  referred  to. 

The  cases  of  House  v.  City  of  Greensburg,  93  Ind.  533,  Bes- 
sonies  v.  City  of  Indianapolis,  71  Ind.  189,  City  of  Logans- 
port  v.  Dick,  70  Ind.  65  (36  Am.  R.  166),  City  of  Brazil  v. 
McBride,  69  Ind.  244,  State,  ex  rel.,  v.  Hauser,  63  Ind.  155, 
Town  of  Brazil  v.  Kress,  55  Ind.  14,  Lowrey  v.  City  of  Delphi, 
55  Ind.  250,  do  not  overrule  the  cases  heretofore  cited. 

In  the  cases  of  Danville,  etc.,  P.  R.  Co.  v.  Stale,  ex  rel.,  su- 
pra, and  Covington,  etc.,  P.  R.  Co.  v.  Van  Sickle,  supra,  the 
question  was,  as  here,  the  right  to  adjudge  a  forfeiture  of  cor- 
porate franchises,  but  in  the  former  cases  no  such  question 
was  involved.  In  this  case  the  life  of  the  corporation  is  at 
stake,  and  a  very  different  rule  applies  to  such  cases  from 
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those  which  obtain  in  ordinary  actions  for  torts  or  upon  con- 
tracts. 

The  cases  relied  upon  by  the  appellee  can  not  apply  here, 
dot  to  the  class  of  cases  of  which  the  present  is  a  member. 
The  general  presumption  is  in  favor  of  the  legality  of  cor- 
porate acts,  and  certainly  this  presumption  must  be  one  of 
controlling  importance  in  a  case  where  a  different  presump- 
tion would  result  in  the  destruction  of  the  corporation. 
Until  the  contrary  appears,  we  must  presume  that  there  were 
no  illegal  acts,  and  this  presumption  can  only  be  overcome 
by  showing  that  the  corporation  wrongfully  omitted  to  do 
what  its  charter  required,  or  did  something  forbidden  by  law. 
A.  presumption  ought  not  to  be  made  that  may  cost  a  cor- 
poration its  life  without  facts  clearly  and  fully  sustaining  it. 
It  is  only  in  clear  cases,  and  upon  a  full  statement  of  all  ma- 
terial nets,  that  a  forfeiture  of  corporate  franchises  will  be 
adjudged.  An  expression  of  this  general  doctrine  will  be 
found  in  Moore  v.  Stale,  ex  re/.,  71  Ind.  478,  where  it  was 
said:  "The  rights,  privileges  and  franchises  of  such  cor- 
porations, we  think,  should  not  be  declared  forfeited,  and 
they  should  not  be  ousted  and  excluded  therefrom,  except 
for  solid,  weighty  and  cogent  reasons,  for  the  violation  of  a 
positive  and  prohibitory  statute,  and  not  of  a  statute  whose 
provisions  are  permissive  and  apparently  directory,  and  never 
upon  merely  technical  grounds  "  We  hold  that  it  can  not 
be  presumed  in  such  cases  as  the  present  that  a  private  cor- 
poration was  incorporated  under  the  general  law,  and  that 
the  complaint  must  show  by  proper  averment  when  the  cor- 
poration was  organized  or  under  what  law  the  corporation 
Ma  created. 

The  question  remaining  for  decision  is:  Does  the  com- 
plaint show  under  what  law  the  corporation  was  organized  ? 
Appellee  affirms  that  it  does,  because  it  avers  that  the  cor- 
poration was  formed  of  two  corporations  by  consolidation  in 
1878.  The  complaint  shows  nothing  more  than  that  there 
was  a  consolidation  of  two  corporations ;  whether  these  con- 
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stituent  corporations  were  organized  under  general  laws  or 
special  charters,  is  not  stated.  Consolidations  can  take  place 
only  by  virtue  of  a  statute,  and  in  accordance  with  its  pro- 
visions. The  authority  to  consolidate  may  be  given  in  the 
original  charter  or  in  subsequent  statutes ;  but  the  legisla- 
tive sanction  must  be  given  in  some  legal  form.  Mornwetz 
Private  Corp.,  sections  644,  545 ;  Field  Corp.,  section  387 ; 
Booe  v.  Junction R. R.  O>.,10Ind.93;  Stale, ex ret.,v. Bailey, 
16  Ind.  46 ;  Shelbyville,  etc.,  T.  P.  Co.  v.  Barnes,  42  Ind.  498. 
It  is  sometimes  said  that  the  consolidation  of  two  corpora- 
tions creates  a  new  corporation,  and  in  a  general  sense  this 
is  perhaps  true,  but,  practically,  the  question  is  one  of  stat- 
utory construction,  the  effect  of  the  consolidation  depending 
upon  the  provisions  of  the  statute  authorizing  it.  A  recent 
writer  thus  states  the  rule:  "The  constitution  or  charter 
and  the  franchises  belonging  to  a  corporation  formed  by  the 
consolidation  of  two  other  corporations  depend  wholly  upon 
the  act  under  which  the  consolidation  takes  place.  The  ques- 
tion whether  the  corporation  so  formed  is  a  new  corporation, 
within  the  meaning  of  a  particular  act  of  the  Legislature, 
is  merely  a  question  of  statutory  construction."  Morawetz 
Private  Corp.,  section  546.  Field  Corp.  (Wood's  ed.),  section 
394,  authorities  cited  in  note.  This  is  substantially  the  rule 
sanctioned  by  our  own  decisions.  McAfakan  v.  Morrison,  16 
Ind.  172;  Paine  v.  Lake  Erie,  etc.,  R.  R.  Co.,  31  Ind.  283. 
The  general  rule  is  that  the  consolidated  corporation  suc- 
ceeds to  the  rights  of  its  constituent  corporations,  unless  the 
statute  otherwise  provides.  Scott  v.  Hansheer,  94  Ind.  1 ; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Jones,  29  Ind.  465 ;  Paine  v. 
Lake  Erie,  etc.,  R.  R.  Co.,  supra.  Even  where  there  is  no 
statute  saving  to  the  consolidated  corporation  the  rights  of 
its  constituent  corporations,  courts  can  not  know  what  the 
rights  of  the  consolidated  corporation  are  without  informa- 
tion as  to  the  rights  and  duties  of  the  corporations  of  which 
it  is  composed,  but  the  statute  authorizing  gravel  road  cor- 
porations to  consolidate  expressly  preserves  to  the  consoli- 
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dated  corporation  the  rights  of  its  constituent  corporations. 
R.  S.  1881,  sections  3662,  3663. 

The  complaint  does  not  state  any  facts  enabling  the  court 
to  ascertain  what  rights  passed  to  the  corporation  consoli- 
dated by  the  union  of  the  two  existing  corporations.  For 
night  we  know,  or  can  know,  the  constituent  corporations 
may  have  been  protected  by  their  charters  from  the  opera- 
tion of  all  general  laws,  or  their  duties  may  have  been  dif- 
ferent from  those  contemplated  by  the  general  law,  or  their 
charters  may  have  provided  special  methods  for  proceeding 
to  forfeit  their  corporate  franchises  in  case  of  a  breach  of 
duty.  We  can  not  presume  in  cases  where  corporate  fran- 
chises are  sought  to  be  destroyed,  that  the  constituent  cor- 
porations were  not  protected  by  their  charters.  In  cases  of 
this  class  pleadings  are  not  to  be  construed  liberally ;  on  the 
contrary,  they  are  to  receive  a  strict  construction  against  the 
party  seeking  to  enforce  a  forfeiture.  Western  Union  Tel.  Co. 
v.  AxttU,  69  Ind.  199,  see  p.  202.  In  the  case  cited  it  was 
said:  "The  appellee  insists,  as  the  courts  must  notice  the 
corporation  of  appellant  as  part  of  their  public  knowledge, 
that  they  must  also  know  that  it  is  'engaged  in  telegraphing 
for  the  public.'  We  do  not  approve  of  this  view.  A  court 
cannot  create  a  penalty  by  construction, *but  must  avoid  it 
by  construction,  unless  it  is  brought  within  the  letter  and  the 
necessary  meaning  of  the  act  creating  it." 

It  is  urged  by  the  appellee  that  the  complaint  shows  when 
the  corporations  were  organized,  because  in  giving  the  lines 
of  the  road  it  states  that  one  point  of  the  line  intersects  the 
corporate  boundary  of  the  city  of  Crawfordsville,  "  as  such 
corporate  limits  existed  in  the  year  1860."  Even  this  fact 
is  stated  by  way  of  recital,  and  it  is  well  settled  that  material 
Sets  must  be  directly  averred.  Jackson  School  Tp.  v.  Far- 
hv,  75  Ind.  118.  The  facts  must  be  stated  so  that  the  court 
can  determine  what  law  applies,  and  recitals  and  conclusions 
can  not  supply  the  place  of  positive  averments  of  fact.  Hain  • 
v.  iVortA-  Western  G.  B.  Co.,  41  Ind.  196.  But  even  the  recital 
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relied  on  ia  so  indefinite  as  to  furnish  no  basis  for  ascertain- 
ing the  date  the  corporations  were  created,  for  the  corpora- 
tion line  referred  to  might  have  existed  long  anterior  to  1860. 

It  is  a  familiar  rule  of  pleading  that  private  statutes  must 
be  pleaded,  as  courts  do  not  take  judicial  notice  of  them.  If 
a  corporation  exists  by  private  statute,  the  courts  can  not  take 
notice  of  the  statute  unless  it  is  pleaded.  Where  there  is  no 
averment  as  to  the  time  a  corporation  was  organized,  it  is  im- 
possible for  the  court  to  determine  whether  the  statute  should 
or  should  not  be  pleaded,  for  if  the  date  given  shows  that  the 
corporation  was  organized  under  a  general  law,  then  the  law 
need  not  be  pleaded;  but  if  it  was  organized  under  a  special 
or  private  statute,  it  is  otherwise.  This  familiar  rule  proves 
the  necessity  of  requiring  a  plaintiff,  who  seeks  to  enforce  so 
stern  and  severe  a  remedy  as  that  of  forfeiture,  to  aver  the 
date  of  the  organization  of  the  corporation  whose  rights  are 
in  peril. 

It  is  pot  imposing  a  heavy  burden  on  the  plaintiff  to  re- 
quire him  to  state  the  date  of  the  organization  of  the  corpo- 
ration, and  it  is  much  more  reasonable  to  put  this  slight  burden 
on  him  than  to  make  presumptions  against  a  corporation 
struggling  to  avert  a  dissolution. 

For  the  defect  in  the  complaint  pointed  out  the  judgment 
must  be  reversed. 

Judgment  reversed. 

Filed  Sept  19,  1685 ;  petition  for  a  rehearing  overruled  Nov.  20,  1885. 


No.  12,152. 

The  Board  op  Commissioners  of  Howard  County 
«.  Jennings. 

Coonty  Commissioners.— Statement  qf  Claim.— Evidence.— In  presenting  a 
*  claim  to  a  board  of  commissioners  for  allowance,  no  formal  complaint 
;  all  that  is  required  is  a  detailed  statement  of  the  items 
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ind  dites  of  charge,  under  which  all  the  evidence  necessary  to  show  the 
liability  of  the  county  is  admissible. 

Same.-  -Tovnuhip  ZVuste.—  Temporary  Belief  of  Son- RaidenU— Section  6089, 
R.  S.  1881,  makes  it  the  duty  of  the  township  trustee,  as  overseer  of  the 
poor,  on  receiving  information  that  any  person,  not  an  inhabitant  of  the 
township,  is  sick  or  in  distress  and  without  friends  or  money,  and  likely 
to  softer,  to  examine  into  the  case  and  grant  such  temporary  relief  as  the 
nature  of  the  case  may  require,  and  of  the  county  commissioners,  if  claims 
(or  such  services  are  reasonable,  to  allow  and  order  them  paid ;  and  the 
.  fact  that  such  person  is  being  cared  for  when  the  trustee  is  made  aware 
of  the  necessities  of  the  case,  will  not  prevent  the  trustee  from  recog- 
nizing past  services  and  providing  for  future  needed  care. 

Same.—  Voluntary  Sameet,  -Services  rendered  to  a  person  in  need  of  tem- 
porary relief,  with  the  knowledge  and  consent  of  the  township  trustee 
who  agreed  to  assist  in  making  out  a  bill  for  such  services,  to  be  pre 
seated  to  the  county  commissioners,  are  not  voluntary  services,  bat  un- 
der the  direction  of  the  trustee. 

From  the  Howard  Circuit  Court, 

M.  Garrigua,  for  appellant. 

C.  E.  Hendry  and  D.  A,  Woods,  for  appellee. 

"  Mitchell,  J. — At  the  December  term,  1 883,  Margaret  E. 
Jennings  presented  a  claim  to  the  board  of  commissioners  of 
Howard  county.  She  asked  to  be  allowed  for  seven  weeks' 
board,  and  for  services  in  caring  for  Grant  Davis.  Her  claim 
was  disallowed  by  the  board,  and  upon  appeal  to  the  circuit 
court  it  was  amended,  and  was  then  stated  as  follows : 

"Howard  County,'' Indiana,  To  Margaret  E.  Jennings,  Dr. 
"For  boarding,  nursing  and  washing  for  Grant  Davis, 
a  person  unable  to  sustain  himself,  from  October  18th, 
1883,  to  December  6th,  1883,  being  7  weeks,  while  he 
was  under  treatment  for  fracture  of  the  left  leg  and 

ankle,  at  $10  per  week $70 

"To  2  weeks'  board,  from  December  6th,  1883,  to  De- 
cember 20th,  1883,  at  $5  per  week 10 

$80." 

The  claim  was  duly  verified,  and  the  township  trustee  of 

Liberty  township  certified  that  the  time  charged  for  was  correct. 
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A  demurrer  was  filed  to  the  claim  as  amended,  and  there 
was  also  a  motion  to  strike  it  out.  Both  the  demurrer  and 
motion  were  overruled,  and  it  is  now  argued  that  these  rul- 
ings were  erroneous. 

Counsel  contends  that  the  claim  states  no  cause  of  action 
against  the  county,  and  he  assigns  as  reasons:  1.  That  it 
does  not  appear  that  the  overseer  of  the  poor  contracted 
with  Mrs.  Jennings  to  board  and  care  for  Grant  Davis, 
2.  That  it  is  not  stated  that  Davis  was  an  indigent  person, 
lawfully  settled  in  Howard  county.  3.  That  the  statement 
of  the  claim  is  too  indefinite. 

It  is  also  argued  that  it  appears,  or  may  be  inferred,  from 
the  statement  of  the  claim,  that  the  services  were  voluntarily 
performed,  and  that,  in  consequence,  no  appeal  lies  from  the 
order  of  the  board  refusing  to  allow  it. 

In  the  case  of  Board,  etc.,  v.  Bitter,  90  Ind.  362,  the  requi- 
sites of  a  complaint  in  a  cause  originating  before  a  board  of 
commissioners  were  fully  considered,  and  the  ruling  there,  as 
in  many  other  cases,  is,  that  no  formal  complaint  is  necessary; 
all  that  is  required  is  a  detailed  statement  of  the  items  and 
dates  of  charge.  Upon  such  a  statement,  all  the  evidence 
necessary  to  show  the  liability  of  the  county  is  admissible. 
Board,  etc.,  v.  Armstrong,  91  Ind.  628;  Board,  etc.,  v.  Gil- 
turn,  92  Ind.  511 ;  Board,  etc.,  v.  Emmerson,  95  Ind.  579. 

The  account  filed  was  sufficiently  formal  and  definite,  and 
the  demurrer  and  motion  upon  which  error  is  predicated  were 
properly  overruled. 

Upon  the  evidence,  the  court  found  in  fevor  of  the  claim- 
ant, and  gave  judgment  against  the  county  for  sixty-seven 
dollars.  It  is  insisted  that  the  evidence  does  not  sustain  the 
finding. 

It  appeared  that  Grant  Davis,  a  boy  about  eighteen  years 
old,  resided  at  Elwood,  in  Madison  county.  In  October,  1883, 
while  engaged  at  work  for  Mr.  Jennings,  in  Howard  county, 
he  was  in  some  way  caught  by  a  belt  in  a  mill  and  severely 
hurt.     He  sustained,  among  other  injuries,  a  compound  frac- 
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tore  of  die  leg.  Being  without  means,  and,  so  far  as  appears, 
without  friends  who  were  able  to  care  for  him,  and  too  se- 
verely hurt  to  be  moved  any  distance,  he  was  taken  to  the 
house  of  Mr.  Jennings,  where  he  was  confined  to  his  bed,  un- 
able to  help  himself,  for  about  seven  weeks.  After  that  he 
was  confined  to  the  house  for  about  two  weeks  more.  Mrs. 
Jennings  and  her  daughter,  during  all  this  time,  gave  him 
such  nursing,  care  and  attention  as  his  condition  required.  It 
is  admitted  of  record  that  the.  amount  claimed  is  reasonable. 

It  was- clearly  proved  that  the  boy  was  without  means,  and 
no  friends  except  Mrs.  Jennings  .and  her  family  appeared  to 
help  him  or  care  for  him. 

Shortly  after  the  injury,  Mr,  Jennings,  at  the  request  of  his 
wife,  saw  the  township  trustee,  and  inquired  of  him  what 
should  be  done  in  reference  to  the  boy.  The  trustee  gave  no 
aoswer,  but  said  he  would  see  about  it.  Soon  after,  the  trus- 
tee told  him  that  the  only  way  to  do  was  to  "  lay  in  a  bill  to 
the  county  commissioners,"  and  that  the  commissioners  would 
make  her  an  allowance,  that  he  would  certify  to  the  cor- 
rectness of  the  amount  oT  services — that  he  would  certify  to 
the  bill. 

The  trustee  himself  testified  that  when  the  injury. occurred 
he  was  away  from  home,  and  did  not  return  for  some  days. 
Shortly  after  his  return  Mr.  Jennings  asked  how  he  would  be 
paid  for  taking  care  of  the  boy.  "  I  said  that  if  the  boy  had 
nothing,  no  means  of  his  own,  to  come  down  and  I  would 
assist  him  in  making  out  a  bill ;  that  the  allowance  would 
have  to  be  made  by  the  county  commissioners." 

The  trustee  testified  further  that  he  did  not  ask  Mr.  Jen- 
nings to  keep  the  boy,  but  he  gave  as  a  reason  that  he  saw 
him  there,  and  that  he  was  not  in  a  condition  to  be  moved. 
It  seems  to  have  been  assumed  by  the  trustee  that  the  boy 
would  be  kept  and  cared  for  by.  the  Jennings  family ;  and  we 
think  that  from  all  that  was  said  by  the  official  they  had  a 
right  to  assume  that  their  keeping  him  was  authorized  by 
the  trustee,  and  that  they  would  be  paid  for  it. 
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We  think,  therefore,  that  upon  the  evidence  the  court  be- 
low may  well  have  found,  as  it  unquestionably  did,  that  the 
services  were  not  voluntarily  performed,  but  that  they  were 
performed  under  the  direction  of  the  township  trustee.   . 

That  the  home  of  the  unfortunate  lad  was  in  Madison 
county  was  no  impediment  in  the  way  of  a  trustee  in  How- 
ard affording  him  temporary  relief.  Section  6089,  R.  S.  1881, 
made  it  the  duty  of  the  trustee,  as  overseer  of  the  poor,  upon 
receiving  information  that  any  person  not  an  inhabitant  of 
the  township  was  sick  or  in  distress,  and  without  friends  or 
money,  and  likely  to  suffer,  to  examine  into  the  case  and  grant 
such  temporary  relief  as  the  nature  of  the  case  might  require. 
That  Mrs.  Jennings  had  received  the  boy  into  her  house,  and 
was  kindly  caring  for  him  when  the  trustee  was  made  aware  of 
the  necessities  of  the  case,  did  not  prevent  him  from  recogniz- 
ing what  she  had  done,  and  providing  for  future  needed  care. 

We  think,  undei  the  section  of  the  statute  above  referred 
to,  the  township  trustee  was  authorized  to  grant  temporary  re- 
lief, and  that  under  the  same  section  it  was  the  duty  of  the 
board  of  commissioners  of  Howard  county  to  examine  the 
claim,  and  if  found  reasonable  allow  and  order  the  claim  paid. 
Board,  etc.,  v.  Rogers,  17  Ind.  341 ;  Board,  etc.,  v.  Wright, 
22  Ind.  187. 

For  services  rendered  in  like  cases,  without  the  authority 
or  direction  of  the  township  trustee,  counties  are  not  liable ; 
but  when,  as  in  this  case,  such  services  are  properly  author- 
ized, there  should  be  no  hesitancy  in  paying  what  they  are 
reasonably  worth. 

That  the  judgment  for  costs  was  made  collectible  without 
relief  may  have  been  erroneous,  but  as  there  was  no  motion 
below  to  correct  it,  the  error  is  not  available  here. 

Judgment  affirmed,  with  costs. 
Filed  Not.  24, 1886. 
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No.  12,208. 

Irwin  et  al.  v.  Kilbubn  et  al. 

PautctPAL  iHD  Sdbbte.— Liability  of  Surety.— A  surety  will  not  be  held 
beyond  (he  terms  of  bis  engagement,  but  the  latter  moat  be  reasonably 
interpreted. 
Sine.— CoiilrucL — Bond  for  Performance  of. — Sureties  in  a  bond  given  to 
lecure  the  performance  of  a  contract  are  presumed  to  have  contracted 
with  knowledge  of  and  reference  to  the  terms  of  such  contract,  and 
Ihey  are  bound  by  it  if  valid. 
Odstkact.—  Construction  of.— Intention  of  Arties. — Courts  will  give  a  writ- 
ten contract  such  a  reasonable  construction  as  will  make  it  effective  ac- 
cording to  the  intention  of  the  parties,  and  for  this  purpose  it  must  be 
considered  as  a  whole. 
?urk,— Uncertainty. — Surplusage. — Sureties  for  Performance. — A  contract  to 
do,  according  to  specifications,  all  of  certain  kinds  of  work  on  the  line 

of  a  railroad,  "  in  the  county  of ,  State  of  Indiana,"  and  "  that 

the  work  embraced  in  this  contract  shall  be  prosecuted  with  such  force 
asd  at  such  places "  aa  the  other  party  may  direct,  is  not,  taken  as  a 
■hole,  void  for  uncertainty  in  not  naming  the  county,  rs  the  words 

"county  of ,"  may  be  rejected  as  surplusage,  and  the  contract 

given  effect  and  made  binding  on  sureties  for  performance. 

Prom  the  Carroll  Circuit  Court. 
R.  B.  F.  Peirce  and  W.  T.  Brush,  for  appellants. 
G.  0.  Behm,  A.  O.  Behm,  B.  W.  Langdon  and  T.  F.  Gay- 
lord,  for  appellees. 

Zollars,  J. — It  is  alleged  in  appellants'  complaint,  that 
daring  the  year  1879,  they  were  partners,  and  engaged,  as 
contractors,  in  the  construction  of  the  Indianapolis,  Decatur 
and  Springfield  Railway  from  Indianapolis,  through  the  coun- 
ties of  Marion,  Hendricks,  Putnam,  and  to  a  station  in  the 
county  of  Parke,  a  distance  of  about  forty-three  miles ;  that 
as  such  contractors  they  sublet  certain  work  to  appellee 
Henry  L.  Kilburn,  and  entered  into  a  written  contract  with 
him.  A  copy  of  this  contract,  executed  by  him  and  them, 
is  set  out  in  the  complaint.  So  much  of  it  as  needs  to  be  set 
onl  here  is  as  follows: 

"Articles  of  agreement,  made  and  concluded  this  26th  day 
Vol.  104.— 8 


S  35 
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of  May,  iii  the  year  of  our  Lord,  1879,  by  and  between  H. 
L.  Kilburn,  of  Lafayette,  Indiana,  of  the  first  part,  and 
Irwin  &  Huestes,  parties  of  the  second  part,  witnesseth, 
that  for  the  consideration  of  the  payment  and  covenants  here- 
inafter mentioned,  to  be  made  and  performed  by  the  second 
party,  the  said  party  of  the  first  part  doth  hereby  covenant 
and  agree  to  construct  and  furnish  in  the  most  substantial 
and  workmanlike  manner,  and  according  to  the  plans  and 
specifications  of  Henry  C.  Moore,  chief  engineer  of  the  In- 
dianapolis, Decatur  &  Springfield  Railway  Company,  on  file 
in  the  office  of  the  said  railway  company  at  Tuscola,  Illinois, 
and  to  the  satisfaction  and  acceptance  of  said  engineer,  or  his 
successors,  and  under  his  directions  and  under  the  directions 
of  his  assistants,  the  following  work  on  the  line  of  said  rail- 
way in  the  county  of ,  State  of  Indiana:  All  the 

pile-driving  for  trestling  and  foundations,  and  all  the  timber 
for  trestles  and  foundations,  and  all  timber,  we  may  need,  and 
excavations  for  foundations.  Said  work  to  be  completed  by 
the  1st  day  of  September,  A.  D.  1879.  And  it  is  mutually 
agreed  and  understood,  that  time  is  of  the  essence  of  this  con- 
tract. *  *  *  It  is  further  agreed  that  the  work  em- 
braced in  this  contract  shall  be  prosecuted  with  such  force 
and  at  such  places  as  said  second  party  may  direct." 

To  secure  the  due  performance  of  this  contract,  according 
to  its  terms,  on  the  part  of  Kilburn,  and  to  save  the  appel- 
lants from  loss  by  reason  of  its  violation,  Kilburn,  as  prin- 
cipal, and  appellees  Opp  and  Marks  as  his  sureties,  executed 
a  bond  in  the  penalty  of  $7,000,  and  payable  to  appellants. 
This  action  is  upon  that  bond. 

Appellants  seek  to  recover  upon  the  ground  that  Kil- 
burn violated  bis  contract  with  them.  Opp  and  Marks  de- 
murred to  the  complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
them.  The  demurrer  was  sustained,  and  appellants  declin- 
ing to  amend,  judgment  was  rendered  against  them  for  costs. 
From  that  judgment  they  prosecute  this  appeal,  and  assign 
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is  error  the  sustaining  of  the  demurrer.  The  only  question 
for  decision  here,  therefore,  is,  does  the  complaint  make  a 
case  against  Opp  and  Marks,  the  sureties  on  the  bond  ?  If 
it  does  not,  the  demurrer  was  properly  sustained.  If  it  does, 
the  sustaining  of  the  demurrer  was  error,  and  the  judgment 
must  be  reversed.  The  contention  of  the  appellees  is,  that 
it  does  not,  because  the  contract  between  Kilburn  and  appel- 
lants is  void  for  uncertainty,  especially  as  to  the  sureties  on 
the  bond,  in  that  the  county  in  which  the  work  was  to  be 
<iooe  by  Kilburn  ■  is  not  given  in  the  contract.  Their  posi- 
tion is,  that  it  is  manifest  from  the  contract,  that  the  inten- 
tion was  to  limit  the  work  to  some  particular  county  or  coun- 
ties, and  that  as  no  county  is  named,  the  contract  is  neither 
certain  nor  complete. 

That  sureties  are  favorites  of  the  law,  and  will  not  be  held 
beyond  the  terms  of  the  engagement,  is  well  settled.  Miller 
v.  Stewart,  9  Wheat.  680 ;  Burns  v.  Singer  Manfg.  Co.,  87  Ind. 
541,  and  cases  there  cited;  City  of  Lafayette  v.  James,  92 
Ind.  240  (47  Am.  R.  140),  and  cases  there  cited.  It  is  clear 
here,  also,  that  the  liability  of  the  sureties  upon  the  bond 
in  suit,  must  be  measured  by  the  terms  of  the  bond  and  the 
contract  therein  recited.  While  that  contract  is  not,  in  the 
fall  sense,  their  contract,  it  is  so  connected  with  their  con- 
tract that  they  are  bound  by  it  if  valid,  and  are  not  liable  if  it 
unot  valid.  Milter  v.  Stewart,  supra;  Burns  v.  Singer  Manfg. 
Co.,  supra;  White  Sewing  Machine  Co.  v.  Mullins,  41  Mich. 
339.  The  bond  is  to  secure  the  faithfnl  performance  of 
that  contract  on  the  part  of  Kilburn,  and  to  save  appellants 
from  loss  by  reason  of  its  violation  by  him. 

Appellees  are  presumed  to  have  seen  the  contract,  to  have 
been  acquainted  with  its  terms,  and  to  have  contracted  with 
reference  thereto.  And  while  they  are  not  bound  beyond  its 
terms,  the  contract  itself  must  be  given  a  reasonable  inter- 
pretation, in  accordance  with,  the  settled  canons  of  construc- 
tion. The  rule  which  requires  that  sureties  shall  not  be 
bound  beyond  the  terms  of  the  engagement,  does  not  require 
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nor  authorize  a  forced  and  unreasonable  construction  of  the 
contract  with  a  view  of  relieving  the  sureties.  To  the  ex- 
tent that  the  contract  is  valid  and  binding,  as  properly  in- 
terpreted, it  fixes  and  limits  the  liability  of  appellees  under 
the  bond.  Whatever  valid  contract  Kilburn  made  with  ap- 
pellants, he  is  bound  to  perform.  For  any  neglect  on  his 
part  to  perform  that  contract  according  to  its -terms,  and  for 
any  violation  of  its  terms  by  him  to  the  prejudice  and  loss 
of  appellants,  the  obligors  in  the  bond  are  bound  to  respond 
in  damages.  The  imposition  of  such  a. liability  is  not  a 
changing  or  enlargement  of  the  liability  of  the  sureties,  but 
simply  holding  them  to  the  terms  of  the  engagement  as  prop- 
erly and  reasonably  interpreted.  It,  therefore,  becomes  a 
material  inquiry  to  ascertain  whether  or  not  the  contract  is  a 
valid  one,  and,  if  so,  the  scope  and  effect  of  its  terms. 

It  is  manifest  that  Kilburn  intended  to  enter  into  a  valid 
contract  with  appellants.  It  is  equally  manifest  that  the 
obligors  in  the  bond  intended  to  indemnify  appellants  against 
loss  by  reason  of  Kilburn's  neglect  to  perform  that  contract 
or  his  violation  of  its  terms.  It  is,  therefore,  the  duty  of  the 
courts  to  give  to  the  contract  such  a  reasonable  construction 
as  will  give  it  effect,  for,  as  said  in  the  case  of  Gano  v.  Ald- 
ridge,  27  Ind.  294,  it  will  not  be  intended  that  the  parties 
meant  it  to  be  a  nullity.  See,  also,  HaaUeman  v.  Board,  etc., 
78  Ind.  162;  Bishop  Cont.,  section  582. 

It  is  well  settled,  also,  as  a  leading  rule,  that  a  written  con- 
tract shall  be  so  interpreted  as,  if  possible,  to  carry  out  what 
the  parties  meant.     Bishop  Cont.,  section  575. 

In  arriving  at  this  intention,  not  only  must  the  words  used 
be  considered  in  their  literal  and  ordinary  signification,  but 
the  contract  must  be  considered  as  a  whole.  Mr.  Bishop,  in 
his  work  on  contracts,  at  section  579,  lays  down  the  follow- 
ing :  "  Every  clause  and  even  every  word  of  a  contract 
should,  when  possible,  have  assigned  to  it  some  meaning,  and 
a  harmonious  whole  be  made  to  appear;  for  so  the  parties 
plainly  intended,    nor  especially  would  they  wilfully  insert 
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in  their  contract  a  mere  idle  provision."  And,  again,  at  sec- 
tion 580:  "After  efforts  at  interpretation  have  failed,  what  is 
still  found  repugnant  to  the  rest  may  be  rejected  as  sur- 
plusage." See,  also,  Gano  v.  Aldridgt,  mtpra  ;  Eldridge  v. 
See  Yup  Co.,  17  Cal.  44;  Oooley  v.  Warren,  53  Mo.  166. 

Tested  by  these  rules,  how  stands  the  contract  before  us? 
It  is  stipulated  therein,  that  Kilburn  should  "  construct  and 
famish,"  according  to  the  plans  and  specifications  of  the  chief 
engineer  of  the  Indianapolis,  Decatur  and  Springfield  Rail- 
way Company,  "  the  following  work  on  the  line  of  said  rail- 
way in  the  county  of  ■■■—■,  State  of  Indiana."  It  is  certain 
that  the  work  was  to  be  done  on  the  line  of  the  railway.  It 
is  also  certain  that  the  portion  of  the  railway  upon  which  the 
work  was  to  be  done  is  in  the  State  of  Indiana.     The  words 

and  dash,  "  in  the  county  of —,"  standing  alone,  would 

seem  to  indicate  an  intention  to  limit  the  work  to  some  one 
county.  And,  on  the  other  hand,  the  fact  that  no  county  was 
named  would  seem  to  indicate  an  intention  that  none  should 
be  named,  and  that  the  work  should  not  be  confined  to  any 
particular  county.  Manifestly,  therefore,  the  few  words  must 
not  he  considered  alone,  but  must  be  taken  in  connection  with 
all  the  rest  of  the  contract. 

While  the  amount  of  work  to  be  done  by  Kilburn,  as  des- 
ignated in  the  contract,  might  well  have  reference  to  some 
one  county,  and  undoubtedly  it  would  have,  had  a  county  been 
named,  yet,  in  connection  with  the  fact  that  no  county  was 
named,  it  indicates,  in  a  small  degree,  that  it  was  to  be  for 
the  whole  line  of  road  in  the  State  under  contract  by  appel- 
lants. The  terms  are :  "All  the  pile-driving  and  founda- 
tions, and  all  timber  for  trestles  and  foundations,  and  all 
timber  we  may  need,  and  excavations  for  foundations." 

There  is  a  further  provision  of  the  contract  which  counsel 
seem  to  have  overlooked  in  their  briefs,  and  to  which,  doubt- 
less, the  attention  of  the  learned  judge  below  was  not  called, 
that  we  think  is  controlling.  It  is :  "  It  is  further  agreed 
that  the  work  embraced  in  this  contract  shall  be  prosecuted 
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with  such  force,  and  at  such  places,  as  said  second  party  may 
direct."  That  is,  properly  construed,  ail  the  pile-driving, 
etc.,  all  timber  for  trestles,  all  the  timber  appellants  might 
need,  and  excavations  for  foundations,  being  the  work  em- 
braced in  the  contract,  should  be  done  at  such  places  on  the 
line  of  the  railway  in  the  State  as  appellants  might  direct. 

The  probability  is  that  in  drafting  the  contract  a  printed 
blank  was  used,  and  that,  instead  of  marking  out  the  words 
"county of,"  the  blank  was  left  unfilled  as  accomplishing  the 
same  thing.  However  that  may  be,  and  without  entering  the 
domain  of  conjecture,  we  think,  that  taking  the  contract  as  a 
whole,  the  undertaking  by  Kilburn  was  to  do  the  work,  and 
furnish  the  timber  for  the  line  of  road  in  Indiana,  at  such 
places  as  appellants  might  direct,  and  that,  therefore,  the 
words  "  county  of"  may  be  rejected  as  surplusage. 

It  follows  that  the  court  below  erred  in  sustaining  the  de- 
murrer by  appellant  Marks,  and  that  the  judgment  must  be 
reversed,  at  their  costs. 

Judgment  reversed,  with  costs. 

Filed  Nov.  24, 1885. 


HOLDERMAN  ET  AL.  V.  MANIEB. 

Bailment. — Litn  of  Mill-Oumer  for  Souring  Lumber. — Where  a  mill-owner 
contracts  to  saw  lumber  for  another  at  a  stipulated  price  per  thousand 
feet,  his  lien  is  not  limited  to  anj  given  lot  of  lumber  for  the  price  of 
sawing  the  same,  but  extends  to  the  quantity  in  his  possession  for  any 
general  balance  due  him. 

Same. — Aetiim  for  Potassium. — Parlnerehtp. — One  Artner  may  Set  vp  Lien 
Held  by  Firm. — Where  one  partner  only  is  made  a  defendant  to  an  ac- 
tion for  the  possession  of  personal  property,  he  may  aet  up  and  rely 
upon  a  lien  held  by  the  firm  in  defence  of  his  possession. 

Same.— Surrender  of  Poae&iion.— The  voluntary  surrender  of  the  possession 
of  property,  upon  which  a  lien  is  held,  operates  as  a  waiver  of  the  Hen ; 
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batmen  permission  by  the  lien-holder  to  an  employee  of  the  owner  to 
pile  up  lumber  in  the  former's  mill-yard  for  its  better  preservation,  is 
doI  a  surrender  of  possession. 

From  the  Noble  Circuit  Court. 

T.  B.  Marshall,  W.  F.  McNagny  and  H,  G.  Zimmerman, 
for  appellants. 
G.  W.  Beat,  for  appell<*e. 

Nibuck,  C.  J. — This  proceeding  was  commenced  before 
a  justice  of  the  peace  of  Noble  county,  by  John  Holderman 
and  Lewis  Holderman  against  Daniel  Manier,  to  recover  the 
possession  of  a  lot  of  lumber  sawed  from  different  kinds  of 
timber,  amounting  in  the  aggregate  to  about  eight  thousand 
feet,  and  of  the  probable  value  of  $129. 

In  the  circuit  court,  to  which  the  cause  came  by  appeal, 
tbe  verdict  and  judgment  were  in  favor  of  the  defendant. 

There  was  evidence  tending  to  establish  the  following  facts : 
That  in  the  fall  of  1882  the  defendant  and  his  son  Jacob  were 
residents  of,  and  the  owners  of  a  saw-mill  in,  Noble  county; 
that  one  Klinehance  then  resided  at  Larwill,  in  "Whitley 
county,  and  was  engaged  in  trading  in  lumber  and  timber ; 
that  during  that  fall  Klinehance  proposed  to  the  defendant 
that  if  he  would  move  his  mill  onto  a  point  on  his,  defend- 
ant's farm,  near  the  line  of  the  Pittsburgh,  Fort  Wayne  and 
Chicago  Railroad,  and  not  far  from  the  Whitley  county  line, 
he,  Klinehance,  would  furnish  a  large  number  of  logs  to  be 
sawed  into  lumber  at  the  mill,  and  would  pay  him,  the  de- 
fendant, at  the  rate  of  $3.60  per  thousand  feet  for  all  kinds 
of  lumber  which  might  be  sawed  out  of  the  logs  which  should 
he  thus  furnished ;  that  he,  Klinehance,  would  in  this  way 
afford  the  defendant  an  opportunity  to  do  sawing  at  his  mill 
to  the  probable  value  of  $2,000;  that  the  defendant,  acting 
in  his  own,  as  well  as  his  son's  behalf,  accepted  Klinehance's 
proposition,  and  moved  his  mill  and  put  it  up  at  the  point  in- 
dicated; that  Klinehance  thereupon,  from  time  to  time,  fur- 
nished to  the  defendant  and  his  son  logs  to  be  sawed,  and 
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which  were  accordingly  sawed  into  lumber,  until  he  failed 
in  business  early  in  June,  1883;  that  the  amount  of  sawing 
done  in  the  meantime  for  Klinehance  at  the  mill  aggregated 
something,  but  not  a  large  sum,  over  $1,000 ;  that  the  lumber 
in  controversy  was  sawed  out  of  logs  furnished  by  Kline- 
hance before  his  failure  in  business,  and  had  been  piled  up 
together  in  the  defendant's  mill-yard  by  a  man  employed  by 
Klinehance  to  do  so;  that,  on  the  5th  day  of  June,  1883, 
Klinehance,  finding  himself  unable  to  longer  continue  in 
business,  sold  and  transferred  the  lumber  in  dispute,  in  con- 
nection with  a  large  amount  of  other  property,  to  the  plain- 
tins;  that  at  that  time  Klinehance  owed  to  the  defendant  and 
his  son  the  sum  of  $184.54,  as  a  balance  principally,  if  not 
entirely,  due  on  account  for  sawing  logs  into  lumber;  that 
there  was  no  specific  agreement  as  to  the  time  or  the  manner 
in  which  payments  should  be  made  by  Klinehance  to  the  de- 
fendant and  his  son,  for  the  sawing  which  was  to  be  done,  but 
that  in  fact  the  parties  to  the  agreement  for  the  sawing  had 
usually  had  settlements  concerning  the  same  once  in  the 
early  part  of  each  month ;  that  a  demand  was  made  for  the 
lumber  in  question  by  the  plaintiffs  before  the  commencement 
of  this  action,  but  the  defendant  refused  to  deliver  it  up  until 
the  balance  due  his  firm  from  Klinehance  was  paid. 

The  evidence  was  conflicting  as  to  some  minor  matters,  but 
the  general  tendency  of  the  evidence  was  to  establish  the 
facts  relied  on  for  a  recovery  in  this  case  substantially  as 
above  stated. 

It  is  first  maintained  that,  under  the  contract  between 
Klinehance  and  the  defendant,  the  latter  could  only  hold  a 
lien  upon  any  given  lot  of  lumber  for  the  price  of  sawing- 
that  particular  lumber,  and  hence  wag  not  entitled  to  a  lien 
upon  any  specific  lot  of  lumber  for  any  amount  or  balance 
due  upon  general  account  for  sawing  done  at  the  mill. 

A  lien  of  the  kind  under  discussion  in  this  case  is  the 
right  to  hold  possession  of  another's  property  for  the  satis- 
faction of  some  charge  upon  it.     This  right  to  a  particular  or 
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specific  lien  on  gooda  in  the  hands  of  a  tradesman  or  artisan, 
for  the  price  of  work  done  upon  them,  is  of  common  law  ori- 
gin, and  has  grown,  naturally  and  necessarily,  out  of  the  trans- 
actions of  persons  with  each  other,  as  a  matter  of  conven- 
ience as  well  as  of  public  policy.  This  right  has  also  been 
long  since  extended  to  every  bailee  who  has  by  his  labor  and 
skill  conferred  some  value  on  the  thing  bailed  to  him.  In 
some  cases  the  right  to  retain  property  on  account  of  work 
performed,  or  expenses  incurred,  applies  only  to  the  identical 
property  on  which  the  work  has  been  so  performed,  or  on 
account  of  which  the  expenses  have  been  so  incurred.  This- 
rule  applies  to  particular  garments  made  by  tailors  out  of 
cloth  delivered  to  them  for  that  purpose,  and  to  other  articles 
of  property  separate  and  distinct  in  their  character  to  a  sim- 
ilar extent.  In  other  cases,  this  right  to  retain  property  un- 
til certain  charges  against  it  shall  be  paid,  extends  to  a  general 
balance  due  from  the  bailor  to  the  bailee,  such  as  factors, 
calico-printers,  packers,  fullers  and  other  like  bailees,  to 
whom  property  is  delivered,  against  the  several  parts  of  which 
it  is  impracticable  to  keep  separate  and  distinct  charges. 
Wait  Actions  and  Defences,  vol.  3,  301 ;  vol.  4,  319,  320; 
vol.  7,  215,  el  seq. ;  Hanna  v.  Phelps,  7  Ind.  21 ;  Tucker  v. 
Taylor,  53  Ind.  93;  Mooney  v.  Muster,  45  Ind.  115;  East 
v.  Ferguson,  59  Ind.  169;  Shaw  v.  Ferguson,  78  Ind.  547; 
Bmnetlv.  Daemon,  85  Ind.  557. 

By  analogy,  as  well  as  from  the  very  necessity  of  the  case,  the 
lien  of  Manier  &  Son  on  the  lumber  they  sawed,  under  their 
contract  with  Klinehance,  extended  to  any  general  balance 
which  was  or  might  have  been  due  them  at  any  time,  and 
consequently  fell  within  the  latter  class  of  liens,  above  re- 
ferred to. 

It  is  true,  as  contended  by  counsel,  that  generally  the  pos- 
session of  property  can  not  be  defended  upon  the  ground 
that  some  third  person  has  a  lien  upon  it,  but  in  this  case 
Daniel  Manier's  possession  of  the  lumber  was  as  a  member 
of  the  firm  of  Manier  &  Son,  and  being  made  the  only  rep- 
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resentative  of  his  firm  by  the  prosecution  of  this  suit  against 
him  alone,  he  had  the  right  to  set  up  and  rely  upon  the  al- 
leged lien  of  the  firm  in  defence  of  his  possession. 

It  is  also  true,  as  further  contended,  that  the  voluntary 
surrender  of  the  possession  of  property,  upon  which  a  lien  is 
held,  operates  as  a  waiver  of  the  lien ;  but  we  do  not  regard 
the  permission  extended  by  Mauier  &  Son  to  an  employee  of 
Klinehance  to  pile  up  the  lumber  in  suit  iu  separate  piles  on 
their  mill-yard,  as  a  surrender  of  the  possession  of  the  lum- 
ber by  them.  The  piling  up  of  the  lumber,  under  the  cir- 
cumstances which  seemingly  attended  it,  amounted  to  no 
more  than  a  temporary  handling  and  readjustment  of  it, 
with  a  view  to  its  better  preservation,  while  it  might  remain 
in  the  mill-yard  which  was  under  the  personal  control,  and 
hence  in  the  possession,  of  Manier  &  Son. 

So  far  as  a  proper  decision  of  this  case  was  involved,  it  was 
quite  immaterial  whether  all  the  items,  which  went  to  make 
up  the  balance  due  from  Klinehance  to  Manier  &  Son,  were 
for  sawing  lumber,  as  the  evidence  established  beyond  all 
controversy  that  in  any  event  much  the  larger  part  of  such 
balance  was  for  sawing  done  by  Manier  &  Son  under  their 
contract  with  Klinehance,  and  as  proof  that  any  substantial 
amount  was  so  due  under  such  contract,  was  sufficient  as  a 
defence  to  this  action. 

If  a  tender  to  Manier  &  Son  of  an  amount  less  than  (184.54, 
on  the  ground  that  the  amount  so  tendered  was  all  that  was 
due  for  sawing,  had  been  shown,  a  different  question  for  the 
consideration  of  the  jury  might  have  been  presented. 

Objections  are  urged  to  some  of  the  instructions  given  to 
the  jury  at  the  trial,  but  what  we  have  already  said  practi- 
cally disposes  of  all  the  questions  raised  by  the  instructions 
complained  of,  and  renders  unnecessary  any  special  and  par- 
ticular notice  of  those  instructions. 

The  judgment  is  affirmed,  with  costs. 
Filed  Dec.  8, 1886. 
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The  State,  ex  bel.  Miller,  v.  The  Boabd  op  Commis- 
sioners of  Pike  County  et  al. 

Cocnty  Commissi  on  Kaa.~Special  Haaion. — Xoliee.—Dtfecttt>e£eturn.— Where 
lie  members  of  a  board  of  county  commissioners  meet  in  special  ses- 
sion on  the  day  and  at  the  place  named  in  a  summons,  issued  by  the 
auditor  and  placed  in  the  hands  of  the  sheriff  to  be  served,  each  board 
is  lawfully  convened,  although  the  sheriff's  return,  shoving  service,  is 
not  signed  and  does  not  give  the  date  of  such  service. 

Same.— Rfjxd  of  Act  by  Implication— The  act  of  March  7th,  1863  {sections 
5737  to  5739,  R.  8. 1881), "  providing  for  calling  special  sessions  of  boards 
of  manly  commissioners,"  repealed  by  implication  the  act  of  February 
!d,  1855  (Acts  1855,  p.  87), "  authorising  county  auditors  to  call  a  spe- 
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From  the  Daviess  Circuit  Court. 

I.  D.  Thomas,  J.  H.  Miller,  E.  R.  Richardson  and  J.  G. 
William,  for  appellant. 

/.  W.  Wilson,  F.  B.  Posey,  E.  A.  Ely  and  W.  F.  Towneend, 
for  appellees. 

Howe,  J. — This  was  a  suit  hy  the  appellant's  relator,  Mil- 
ls r,  against  the  appellees,  the  board  of  commissioners  of  Pike 
flinty,  and  William  J.  Bethel,  auditor  of  such  county.  The 
olijeetof  the  suit,  as  stated  in  the  prayer  of  the  relator's  com- 
plaint, was  to  compel,  by  mandate,  the  board  of  commission- 
er! of  Pike  county  to  make  an  additional  levy  upon  the 
taxable  property  of  Washington  township,  in  such  county, 
in  favor  of  the  Indianapolis  and  Evansville  Railway,  equal 
to  one  per  centum  upon  the  taxable  value  of  the  property  of 
such  township,  as  shown  by  the  tax  duplicate  of  the  town- 
ship, delivered  to  the  treasurer  of  Pike  county  for  the  year 
1878,  and  to  correct  the  entry  made  in  the  order-book  of 
such  board,  at  its  June  session  in  1879,  by  inserting  the  name 
Evansville,  Washington  and  Worthington  Railway  Com- 
pany, in  lieu  of  the  name  Evansville,  Worthington  and 
ITashington  Railway  Company,  then  appearing  in  such  order, 
tod  to  order  the  whole  of  such  tax  to  be  collected,  or  show 
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cause  why  it  should  not;  and  to  compel,  by  mandate,  the 
appellee  Bethel,  as  auditor  of  such  county,  to  place  upon  the 
tax  duplicate  of  Washington  township  the  levy  made  by  such 
board  of  commissioners  at  its  June  term,  1879,  and  the  levy 
therein  prayed  to  be  made  by  such  board,  or  show  cause  why 
he  .should  not  do  so. 

This  suit  was  commenced  in  the  Pike  Circuit  Court,  bnt 
the  venue  thereof  was  subsequently  changed  to  the  court  be- 
low. There  the  issues  joined  in  the  cause  were  tried  by  the 
court,  and  a  finding  was  made  for  the  appellees,  the  defend- 
■  ants  below,  and  over  the  relator's  motion  for  a  new  trial, 
judgment  was  rendered  against  him  for  appellees'  costs. 

In  this  court,  the  only  error  assigned  by  appellant's  rela- 
tor is  the  overruling  of  his  motion  for  a  new  trial. 

The  only  question  presented  and  discussed  by  the  relator's 
counsel,  in  their  able  and  exhaustive  brief  of  this  cause,  may 
be  thus  stated :  Did  the  trial  court  err  in  refusing  to  permit 
the  relator  to  prove,  by  parol  evidence,  that  the  auditor's 
call  for  a  special  session  of  the  board  of  commissioners  of 
Pike  county  was  duly  served  upon  each  member  of  such 
board  ?  or  2.  Upon  the  evidence  admitted,  and  appearing  in 
.  the  record,  did  the  trial  court  err  in  finding  for  the  appellees, 
the  defendants  below? 

We  will  first  consider  and  decide  the  second  of  these  two 
questions.  There  is  no  conflict  in  the  evidence  appearing  in 
the  record.  It  was  all  introduced  by  appellant's  relator;  no 
evidence  whatever  was  introduced  by  the  appellees  or  either 
of  them.  The  first  question  for  decision,  therefore,  is  whether 
or  not  the  court  below  did  not  err  in  overruling  the  relator's 
motion  for  a  new  trial,  because  the  finding  of  the  court  was 
not  only  not  sustained  by,  but  was  contrary  to,  the  evidence 
admitted  and  actually  in  the  record.  It  was  shown  by  the 
evidence  of  Frank  Bilderback,  that  in  January,  1879,  he 
was  the  auditor  of  Pike  county,  and  that,  as  such  auditor, 
he  issued  a  written  call  notifying  the  board  of  commissioners 
of  Pike  county  to  meet  in  special  session.     A  paper  writing 
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having  been  shown  the  witness,  Bilderback,  he  identified  the 
same  as  the  written  call  so  issued  by  him.    The  written  call 
and  the  endorsement  thereon  were  then  read  in  evidence,  as 
follows : 
"State  op  Indiana,  Pike  County,  ss  : 

"To  the  Sheriff  of  said  County,  Greeting: 

"Whereas,  in  my  opinion,  the  interest  of  Pike  county  de- 
mands that  the  board  of  commissioners  of  said  county  should 
meet  in  special  session,  you  are  therefore  commanded  to  sum- 
mon John  J.  Robling,  Joseph  Ferguson  and  George  Fet- 
tinger, who  now  constitute  said  board,  to  appear  and  attend 
a  special  session  of  the  board  of  commissioners  of  said  county, 
to  be  holden  at  the  auditor's  office  in  Petersburgh,  Indiana, 
od  the  15th  day  of  January,  1879,  to  meet  at  the  hour  of 
odg  o'clock  P.  H.  of  said  day,  and  then  and  there  return  this 
writ.  In  witness  whereof,  I  hereunto  set  my  hand  and  affix 
my  official  seal,  this  13th  day  of  January,  1879. 

"  (Signed)       Frank  Bilderback,  A.  P.  C.   [seal.]  " 

Endorsed :  "  Served,  as  commanded,  by  reading  the  within 
summons  to,  and  within  the  hearing  of,  John  J.  Robling,  Jo- 
seph Ferguson  and  George  Fettinger.  Mileage  $6.20;  ser- 
vice 11.20;  return  .10;  total  $7.50." 

This  endorsement  is  without  date  or  signature. 

Appellant's  relator  offered  and  read  in  evidence  a  transcript, 
duly  certified,  of  the  proceedings  of  the  board  of  commis- 
sioners of  Pike  county,  on  the  15th  day  of  January,  1879, 
the  day  named  in  the  foregoing  call  of  the  auditor  of  such 
county.  It  was  shown  by  this  transcript,  "  that  at  a  special 
term  of  the  commissioners'  court,  begun  and  held  at  the  au- 
ditor's office  in  the  town  of  Petersburgh,  in  Pike  county  and 
State  of  Indiana,  on  the  16tb  day  of  January,  1879,  where 
were  present  the  Hons.  John  J.  Robling,  Joseph  Ferguson 
and  George  Fettinger,  commissioners  of  said  county,  and 
Frank  Bilderback,  auditor,  the  following  proceedings  were 
had,  to  wit : "  And  here  follow  the  proceedings  of  the  county 
board  showing  the  presentation  of  a  proper  petition  signed 
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.  by  more  than  twenty-five  freeholders  of  Washington  town- 
ship, in  Pike  county,  praying  that  an  appropriation  of  $18,- 
570,  being  two  per  cent,  upon  the  aggregate  valuation  of  the 
taxable  property  of  such  township,  as  shown  by  the  tax  du- 
plicate of  Pike  county  for  the  year  1878,  should  be  donated 
by  Washington  township  to  the  Evansville,  Washington  and 
Worthington  Railway  Company,  to  aid  in  the  construction 
of  its  railway  through  such  township,  and  that  the  question 
of  making  such  donation  might  be  submitted  to  the  legal 
voters  of  Washington  township  at  an  election  to  be  held  for 
that  purpose;  and  that  the  county  board  then  and  there 
caused  such  petition  to  be  entered  upon  its  record,  and  after 
finding  that  the  petition  was  signed  by  more  than  twenty- 
five  freeholders  of  Washington  township  and  was  conform- 
able to  law,  and  that  the  prayer  thereof  ought  to  be  granted, 
then  and  there  ordered  an  election  to  be  held  in  such  town- 
ship on  the  17th  day  of  February,  1879,  for  the  purpose  of 
taking  the  votes  of  the  legal  voters  of  the  township  upon 
the  question  of  making  the  donation  to  the  above  named 
railway  company,  as  prayed  for  in  such  petition. 

It  was  further  shown  by  competent  evidence,  that  notices 
of  such  election  were  duly  published  and  posted  by  the  au- 
ditor and  sheriff  of  Pike  county,  and  their  respective  certifi- 
cates in  regard  to  such  notices  were  entered  upon  the  record 
of  the  county  board ;  that  such  election  was  duly  held,  under 
the  order  of  the  county  board  and  pursuant  to  such  notices, 
and  returns  thereof  were  made  by  the  proper  election  officers 
and  board  of  canvassers,  and  were  entered  upon  the  record 
of  the  county  board ;  and  that  these  returns  showed  that  two 
hundred  and  ninety-six  votes  were  cast  at  such  election  in 
favor  of  making  such  donation,  and  that  not  one  vote  was 
cast  against  it.  The  evidence  further  showed  that  at  its  reg- 
ular June  session,  1879,  the  board  of  commissioners  of  Pike 
county  entered  of  record  the  following  order,  to  wit : 

"  In  the  matter  of  the  application  to  aid  in  the  construe* 
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tion  of  the  Evansville,  Worthington  and  Washington  Rail- 
way Company : 

"Whereas,  at  the  January,  1879,  special  session  of  the 
board,  held  on  the  15th  day  of  January,  1879,  it  was  ordered 
that  an  election  should  be  held  in  Washington  township,  in 
this  county,  on  the  17th  day  of  February,  1879,  at  which 
election  the  voters  of  said  township  should  determine  by  bal- 
lot whether  or  not  said  township  should  make  a  donation  to 
aid  said  railroad  company  in  the  construction  of  their  rail- 
road through  said  township,  to  the  amount  of  two  (2)  per 
cent,  of  the  taxable  value  of  the  property  of  said  township 
for  the  year  1878 ;  and  whereas  it  appears  by  the  returns  of 
said  election  it  was  duly  held  on  the  day  aforesaid,  that  a 
majority  of  the  votes  cast  at  said  election  were  for  the  rail- 
road appropriation,  and  it  further  appearing  that  the  Bum  of 
two  (2)  per-  cent,  of  the  taxable  value  of  property  of  said 
township  for  the  year  1878  would  produce  the  sum  of  $18,- 
770:  It  is  therefore  ordered  that  a  levy  of  two  (2)  per  cent. 
<>(  the  taxable  value  of  the  property  of  said  township  as 
shown  by  the  tax  duplicate  for  1878  be,  and  the  same  is 
hereby  made,  and_  that  the  auditor  shall  place  upon  the  tax 
duplicate  of  said  township  for  collection  during  the  ensuing 
year  one  (1)  per  cent,  of  this  levy,  and  the  remaining  one 
(1)  per  cent,  shall  be  placed  upon  the  tax  duplicate  at  the 
June  session  of  this  board  in  1880,  and  that  the  same  be  col- 
lected as  provided  in  an  act  entitled,  An  act  to  authorize  and  to 
aid  in  the  construction  of  a  railroad  by  counties  and  town- 
ships raking  stock  in  or  making  donations  to  the  railway 
companies,  approved  May  12th,  1869,  and  all  other  acts  sup- 
plementary thereto. 

"  It  is  further  ordered  that  upon  the  collection  of  said  sum 
to  be  produced  by  said  levy,  the  same  or  any  part  thereof 
shall  on  demand  be  paid  over  to  said  railway  company  when 
they  have  complied  with  the  provisions  of  said  act  referred 
to  relative  to  the  construction  of  their  said  road,  and  the 
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terms  and  conditions  set  forth  in  the  matter,  and  all  the  or- 
ders made  by  this  board  since  the  filing  of  said  petition." 

It  was  further  shown  by  competent  evidence  that  the  audi- 
tor of  Pike  county  placed  the  one  per  cent,  tax,  levied  by  the 
county  board  at  its  June  session,  1879,  upon  the  tax  dupli- 
cate of  that  year  for  Washington  township,  and  that  such  tax 
was  paid  by  some  of  the  taxpayers;  that  the  unpaid  portion 
of  that  levy  was  omitted  by  the  auditor  from  the  tax  dupli- 
cates of  succeeding  years ;  that  the  county  board  failed  at  its 
June  session,  1880,  and  had  since  failed  and  refused,  to  levy 
the  additional  one  per  cent,  of  the  tax  voted  for ;  and  that  the 
railway  of  the  railway  company,  in  aid  of  which  such  tax 
was  voted,  was  completed,  and  trains  of  cars  were  running 
thereon,  through  Washington  township  prior  to  December 
1st,  1883,  and  prior  to  the  commencement  of  this  action. 

Upon  the  evidence  in  the  record,  which  we  have  briefly 
summarized,  we  are  of  opinion  that  the  finding  of  the  trial 
court  ought  to  have  been  in  favor  of  the  appellant's  relator. 
We  learn  from  the  briefs  of  counsel  that  the  learned  court 
which  tried  the  cause  below  held  that  the  evidence  failed  to 
show  that  the  board  of  commissioners  of  Pike  county  was 
lawfully  convened  in  special  session  on  the  15th  day  of  Jan- 
uary, 1879,  when  the  petition  of  the  freeholders  of  Washing- 
ton township  was  presented  to  and  considered  by  such  board. 
This  view  of  the  evidence,  as  it  seems  to  us,  is  erroneous  and 
can  not  be  sustained.  The  evidence  conclusively  shows,  (1) 
that  the  auditor  of  Pike  county  issued  a  summons  for  the 
members  of  the  county  board  to  meet  in  special  session  on 
the  15th  day  of  January,  1879,  and  placed  the  same  in  the 
hands  of  the  county  sheriff  to  be  served,  and  (2)  that  the 
members  of  such  board  did  meet  in  special  session  on  the  day 
and  at  the  place  named  in  such  summons.  It  is  true  that  the 
return  of  this  summons  is  imperfect  and  incomplete  in  this, 
that  it  does  not  give  the  date  of  service  and  lacks  the  signa- 
ture of  the  sheriff.  But,  with  the  presumptions  that  must  be 
indulged,  in  the  absence  of  any  showing  to  the  contrary,  that 
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public  officers  discharge  their  official  duties  according  to  law, 
it  must  be  held,  we  think,  that  the  sheriff  duly  served  such 
summons  on  each  of  the  members  of  the  county  board,  and 
that  the  special  session  of  such  board,  on  the  day  and  at  the 
place  named  in  such  summons,  was  duly  and  lawfully  held 
under  and  pursuant  to  the  notice  thereby  given. 

Special  sessions  of  the  board  of  county  commissioners  are 
provided  for,  and  the  county  auditor  is  expressly  authorized 
to  call  such  sessions,  in  sections  5737,  5738  and  5739,  R.  S. 
1881,  in  force  sinoeOctober  10th,  1863.  In  Wilson  v.  Board, 
tte.,  68  Ind.  507,  after  a  careful  consideration  of  these  sec- 
tions of  the  statute,  the  court  said  :  "  Whatever  notice  the 
auditor,  or  other  acting  county  officer,  may  give  of  such  special 
session,  and  however  and  whenever  such  notice  may  be  served, 
it  seems  to  us  that  these  matters  become  and  are  unimpor- 
tant and  immaterial,  if,  pursuant  to  such  notice  so  served,  the 
board  of  commissioners  actually  meet  at  the  time  indicated 
therein,  in  special  session."  And  to  the  same  effect,  substan- 
tially, are  the  following  cases  i  Oliver  v.  Keightley,  24  Ind. 
514;  Board,  etc.,  v.  Brown,  28  Ind.  161 ;  Juesen  v.  Board, 
tte.,  95  Ind.  567. 

In  the  case  last  cited,  it  appeared  that  the  members  of  the 
county  board  were  served  with  written  notices  of  the  special 
session  by  the  auditor  in  person,  and  not  "  by  summons  issued 
to  and  served  by  the  sheriff; "  and  it  was  held,  and  correctly 
so  we  think,  that  the  board  of  county  commissioners  was 
lawfully  convened  in  special  session,  under  and  pursuant  to 
the  notice  so  served. 

The  sections  of  the  Revised  Statutes  of  1881,  above  cited, 
are  the  only  sections  of  an  act  entitled  "An  act  providing  for 
calling  special  sessions  of  boards  of  county  commissioners," 
approved  March  7th,  1863.  Although  this  act  contained  no 
repealing  clause  or  section,  yet,  as  its  provisions  cover  the 
whole  subject-matter  of  the  aet  of  February  2d,  1855,  "  au- 
thorizing county  auditors  to  call  a  special  term  of  the  board 
Vol.  104.— 9 
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of  county  commissioners,"  etc  (Acts  1855,  p.  87),  and  were 
inconsistent  therewith,  and  were  evidently  intended  to  super- 
sede it  and  take  its  place,  the  older  law  is  repealed  by  implica- 
tion by  the  later  statute.  Leard  v.  Leard,  30  Ind.  171 ; 
Longloi*  v.  Longlois,  48  Ind.  60;  Wagoner  v.  State,  &0  Ind. 
504. 

Our  conclusion  is  that  the  finding  of  the  court  below  was 
not  sustained  by  sufficient  evidence1,  and  was  contraryjto  law, 
aud  that,  for  these  causes,  the  relator's  motion  for  a  new  trial 
ought  to  have  been  sustained.  This  conclusion  renders  it 
unnecessary  for  us  to  consider  or  decide  whether  or  not  the 
court  erred  in  the  exclusion  of  offered  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain,  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Dec.  8,  1885. 


The  Western  Union  Telegraph  Company  1 
Guire. 

Telegraph  CoTtrAsr.—Bttle  Requiring  2tauimf  Arm  Sending  A 
Depatit  Monty  for  Answer. —A  rule  of  a  telegraph  company,  that  transient 
persons  sending  messages  which  require  answers  must  deposit  an  amount 
sufficient  to  pay  for  ten  words,  is  reasonable  and  valid,  and  the  company 
may,  without  liability,  refuse  to  transmit  a  message  until  the  deposit  to 
pay  for  the  answer  is  so  made. 

From  the  Clinton  Circuit  Court. 

J.  R.  Cofroth,  T.  A.  Stuart,  B.  K.  Higinbotham,  J.  A. 
Stein  and  M.  Brlstow,  for  appellant. 
A.  E.  Paige,  8.  O.  Bai/lew  and  W.  ff.  Russell,  for  appellee. 

Elliott,  J. — The  complaint  seeks  a  recovery  of  the  stat- 
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ntory  penalty  for  a  failure  to  transmit  a  telegraphic  r 
The  answer  of  the  appellant  is  substantially  as  follows :  "  The 
defendant  says  that  it  did  fail  and  refuse  to  transmit  the  mes- 
sage set  forth  in  the  complaint,  but  defendant  says  that  the 
plaintiff  was  a  stranger  in  Frankfort  and  a  transient  person 
therein;  that  the  said  message  was  one  that  required  an  an- 
swer; that  the  defendant  has,  and  had  at  the  time,  as  one  of 
its  general  rules  and  regulations  of  business,  regularly  adopted 
for  the  government  of  the  operators  and  agents  of  said  com- 
pany, the  following  rule :  'Transient  persons  sending  mes- 
sages which  require  answers  must  deposit  an  amount  suffi- 
cient to  pay  for  ten  words.  In  such  case  the  signal,  "33" 
will  be  sent  with  the  message,  signifying  that  the  answer  is 
prepaid;'  that  the  defendant's  agent  to  whom  said  message 
was  offered,  informed  the  plaintiff  of  the  existence  of  said 
rale  and  what  said  rule  was,  and  that  the  amount  required  to 
be  deposited  was  twenty-five  cents ;  that  thereupon  the  plain- 
tiff refused  to  comply  with  said  rule  and  make  said  deposit." 

To  this  answer  a  demurrer  was  sustained,  and  on  this 
ruling  arises  the  controlling  question  in  the  case. 

One  of  the  incidental  and  inherent  powers  of  all  corpora- 
tions is  the  right  to  make  by-laws  for  the  regulation  of  their 
business.  There  is  no  conceivable  reason  why  telegraph  cor- 
porations should  not  possess  this  general  power;  nor  is  there 
any  doubt  under  the  authorities  that  this  power  resides  in 
them.  Western  Union  Tel.  Co.  v.  Jones,  95  Ind.  228  (48  Am. 
R-  713),  vide  opinion,  p.  231,  and  authorities  cited;  Western 
Union  Tel.  Co.  v.  Buchanan,  35  Ind.  429  (9  Am.  R.  744) ; 
True  v.  International  Tel.  Co.,  60  Maine,  9  (11  Am.  R.  156) ; 
Scott  &  3.  Law  of  Telegraphs,  section  104. 

Affirming,  as  principle  and  authority  require  us  to  do,  that 
the  telegraph  company  had  power  to  make  by-laws,  the  re- 
maining question  is  whether  the  one  under  immediate  men- 
tion is  a  reasonable  one.  It  is  established  by  the  authorities 
that  an  unreasonable  by-law  is  void.  Western  Union  Tel.  Co. 
v.  Jones,  supra;  Western  Union  Tel.  Co.  v.  Buchanan,  supra; 
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Western  Union  Tel.  Co.  v.  Adams,  87  Ind.  598  (44  Am.  R. 
776) ;  Western  Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299  (45 
Am.  R.  480,  see  authorities  note,  pages  491,  492). 

It  is  for  the  courts  to  determine  whether  a  by-law  is  or  » 
not  an  unreasonable  one,  and  this  is  the  question  which  now 
faces  us.  1  Dillon  Munic.  Corp.  (3d  cd.),  section  327 ;  Scott 
&  J.  Law  of  Telegraphs,  section  104. 

We  are  unable  to  perceive  anything  unreasonable  in  the 
by-law  under  examination.  A  person  who  sends  another  a 
message,  and  asks  an  answer,  promises  by  fair  and  just  im- 
plication to  pay  for  transmitting  the  answer.  It  is  fairly  in- 
ferable' that  the  sender  who  asks  an  answer  to  his  message 
will  not  impose  upon  the  person  from  whom  he  requests  the 
answer  the  burden  of  paying  the  expense  of  its  transmission. 
The  telegraph  company  has  a.  right  to  proceed  upon  this 
natural  inference  and  to  take  reasonable  measures  for  secur- 
ing legal  compensation  for  its  services.  It  is  not  unnatural, 
unreasonable  or  oppressive  for  the  telegraph  company  to  ■take- 
fair  measures  to  secure  payment  for  services  rendered,  and 
in  requiring  a  transient  person  to  deposit  the  amount  legally 
chargeable  for  an  ordinary  message,  it  does  no  more  than 
take  reasonable  measures  for  securing  compensation  for  trans- 
mitting the  asked  and  expected  message. 

We  have  found  no  case  exactly  in  point,  but  we  have  found 
many  analogous  cases  which,  in  principle,  sustain  the  by-law 
before  us.  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525; 
Camp  v.  Western  Union  Tel.  Co.,  1  Met.  Ky.  164;  Veddtr. 
v.  Fellows,  20  N.  Y.  126;  Ellis  v.  Am.  Tel.  Co.,  13  Allen, 
226 ;  MeAndrm  v.  Electric  Tel.  Co.,  33  Eng.  L.  &  Eq.  180; 
Western  Union  Tel.  Co.  v.  Blanchard,  supra,  see  authorities 
cited  note,  45  Am.  R.,  page  489 ;  Western  Union  Tel.  Co.  v. 
Jones,  supra. 

Judgment  reversed,  with  instructions  to  overrate  the  de- 
murrer to  the  answer  and  to  proceed  in  accordance  with  this 
opinion. 

Filed  Sept.  16,  1885;  petition  for  a  rehearing  overruled  Dec.  9,  1885. 
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The  Supreme  Council  op  the  Order  op  Chosen 

Friends  u.  Garrigus. 

Incuxtt.— Muhud  Benefit  Society.— Member  May  Retort  to  Court  of  Lav:  to 
Enforee  Rights. — A  member  of  the  Order  of  Chosen  Friends  is  not  bound, 
as  the  holder  of  a  relief  fund  certificate,  to  exhaust  his  remedies  in  the 
marts  of  the  order  before  resorting  to  a  court  of  law,  nor  is  he  concluded 
br  m  adverse  decision  on  his  claim  by  the  Supreme  Council,  from  re- 
sorting to  a  court  of  law ;  and  the  order, can  not,  by  provisions  in  its 
constitution,  bv-lsws  or.  relief  fund  laws,  deprive  him  of  this  right. 
Baiter  v.  Sanum  Lodge,  K.  0/  P.,  102  Ind.  262,  followed. 

fiiSE.— "Aeeidtnt." — Injury  Received  m^ffray.— Under  a  provision  in 
the  laws  of  the  Order  of  Chosen  Friends  providing  for  payment  to  cer- 
tificate holders  who  have  become  disabled  by  accident,  the  word  "  ac- 
cident" will  be  given  its  ordinary  and  usual  signification,  as  being  an 
event  that  takes  place  without  one's  foresight  or  expectation,  and  it 
may  include  an  injury  received  by  one  in  a  common  law  affray,  where 
no  fault  on  bis  part  is  shown. 

Coxmox  Law. — Prttamptien  that  if  is  in  Force  in  Other  Stale*. — In  the  ab- 
sence ol  any  showing  to  the  contrary,  the  courts  of  this  State  will  pre- 
dion that  the  common  law  is  in  force  in  another  State. 

Affsa  v.  —  Common  Law  Definition.-  -The  common  law  definition  of  an  af- 
fray does  not  involve  an  agreement  to  fight,  as  does  the  statute  ot  this 
Slate,  and  one  might  become  engaged  in  such  affray  without  culpable 
fault 

From  the  Marion  Superior  Court. 
F.  M.  Finch  and  J.  A.  Finch,  for  appellant. 
S.  31.  Shepard,  C.  Martindale  and  L.  C.  Garrigus,  for  ap- 
pellee. 

Zollars,  J. — Appellee  brought  this  action  to  recover  from 
appellant  $1 ,500,  which  he  claims  is  due  him  under  the  char- 
ter, constitution  and  by-laws  of  the  order.  The  order  was 
incorporated  under  section  3502,  R.  8.  1881.  Some  of  its 
principal  objects,  as  declared  in  the  articles  of  incorporation, 
ire  to  unite  its  members  in  bonds  of  fraternity,  aid  and  pro- 
lection,  to  improve  the  condition  of  the  members  morally, 
socially  and  materially,  and  to  establish  a  relief  fund,  from 
which  members,  who  have  complied  with  all  its  rules  and  reg- 
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illations,  or  persons  by  such  members  lawfully  designated,  or 
the  legal  heirs  of  such  members,  may  receive  a  benefit  in  a 
sum  not  exceeding  three  thousand  dollars,  which  shall  be  paid 
either  when  a  member  reaches  the  age  of  seventy-five  years, 
or  when,  by  reason  of  disease  or  accident,  such  member  be- 
comes permanently  disabled  rrom  following  his  usual,  or  some 
other  occupation,  or  upon  satisfactory  evidence  of  the  death 
of  such  member,  and  when  all  the  conditions  regulating  such 
payment  have  been  complied  with. 

Among  the  general  officers  designated  in  the  articles  are  a 
supreme  councillor,  a  supreme  recorder,  a  supreme  treasurer, 
and  a  supreme  medical  examiner. 

Among  tLe  powers  named  in  the  articles, it  is  declared  that 
the  association  shall  have  power  to  make  and  change  its  own 
constitution  and  laws,  and  to  grant,  revoke  and  change  con- 
stitutions for  all  grand  and  subordinate  councils  of  the  order, 
and  to  finally  decide  all  matters  and  appeals  pertaining  to  the 
order,  which  shall  be  properly  presented  to  it. 

The  constitution  adopted  by  the  order  provides  for  the 
same  general  officers,  declares  the  same  objects,  and  asserts 
the  same  powers.  It  is  there  declared  that  the  order  shall 
have  power  to  grant  charters  for  grand  councils,  in  any  State, 
Territory  or  country,  not  under  the  jurisdiction  of  a  grand 
council ;  that  it  shall  have  exclusive  power  to  grant  charters 
to  subordinate  councils,  which  shall  be,  until  the  formation  of 
a  grand  council,  under  the  immediate  and  direct  jurisdiction 
of  the  order — the  Supreme  Council  of  the  Order  of  Chosen 
Friends. 

There  is  another  provision  that  the  decisions  of  the  supreme 
council  on  all  matters  pertaining  to  the  order,  and  on  all  ap- 
peals properly  presented,  shall  be  final.  The  duties  of  the 
supreme  medical  examiner  are  defined  as  follows:  "  The  su- 
preme medical  examiner  shall  carefully  examine  all  reports 
and  papers  relating  to  the  permanent  disability  of  a  member 
of  the  order,  and  render  a  decision  thereon.  He  shall  ex- 
amine and  report  on  all  medical  examinations  referred  to  him, 
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and  perform  such  other  duties  as  the  laws  and  usages  of  the 
order  require.  He  shall  submit  at  each  annual  session  of  the 
supreme  council  a  written  report  of  all  his  official  acts  dur- 
ing the  recess."  It  is  further  provided  that  grand  councils 
shall  have  no  control  of  the  relief  fund. 

Among  the  committees  provided  for  by  the  by-laws  of  the 
order  is  a  committee  on  grievances.  The  duties  and  powers 
of  this  committee,  as  fixed  by  the  by-laws,  are  as  follows : 
"The  committee  on  grievances  and  appeals  shall  examine  all 
esses  of  grievances  coming  before  the  supreme  council  by  ap- 
peal or  otherwise,  and  report  their  opinion,  together  with  a 
distinct  statement  of  all  questions  at  issue,  to  the  supreme 
council." 

The  relief  fund  laws  adopted  by  the  order  provide  for  the 
creation  of  a  relief  fund.  One  section  of  these  laws  provides  - 
that  upon  permanant  disability  one- half  of  the  amount  named 
in  the  relief  fund  certificate  held  by  the  member  shall  be  paid 
to  him  at  once. 

Another  section  is  as  follows :  "  Should  a  member  become 
permanently  disabled  from  following  his  or  her  usual  or  other 
occupation,  by  reason  of  disease  or  accident,  on  receipt  of  the 
proper  notice  the  supreme  council  shall  order  a  board  of 
three  physicians  (who  shall  be  members  of  the  order  if 
possible)  to  be  selected  by  the  subordinate  council,  whose 
duty  it  shall  be  to  make  a  careful  examination  of  the  mem- 
ber's condition,  report  as  to  the  permanency  of  the  disability, 
and  upon  their  recommendation,  and  the  approval  of  the  su- 
preme medical  examiner,  the  member  shall  be  entitled  to  one- 
half  the  benefit:  Provided,  That  where  the  disability  is  caused 
by  accident,  and  is  patent  to  the  eyes  of  all,  the  examination 
by  the  board  of  physicians  may  be  dispensed  with,"  ete. 

Another  section  provides  that  upon  the  receipt  of  the  proper 
notice  of  the  permanent  disability  of  a  member,  the  supreme 
recorder  shall  draw  an  order  on  the  supreme  treasurer  in 
favor  of  such  member  for  the  amount,  and  forward  the  same 
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to  the  treasurer  of  the  subordinate  council  of  which  the  dis- 
abled person  is  a  member. 

Another  section  provides  that  the  treasurer  of  the  subor- 
dinate council  shall  deliver  the  order  to  the  member,  and  re- 
ceive from  him  his  relief  fund  certificate. 

Basing  his  claim  upon  these  provisions  of  the  articles  of 
incorporation,  the  constitution,  by-laws  and  relief  fund  laws, 
appellee  charges  in  his  complaint  that  the  supreme  council 
instituted  and  established  a  subordinate  council  in  the  State 
of  Kentucky,  known  as  Logan  Council  No.  12,  of  which  he 
was  and  is  a  member,  holding  a  relief  fund  certificate  for 
$3,000;  that  in  May,  1883,  without  any  agency,  fault  or  neg- 
ligence on  his  part,  he  received  a  pistol-shot  wound  in  the 
elbow,  which  permanently  disabled  him  from  following  his 
.usual  or  other  occupation,  and  that  his  disability  was  and  is 
patent  to  the  eyes. of  all.  He,  however,  through  the  Logan 
council,  notified  the  supreme  council,  and  it  iu  turn  notified 
the  Logan  council  to  appoint  a  board  of  physicians  to  ex- 
amine the  injury.  The  board  was  appointed  and  reported 
in  favor  of  allowing  and  paying  to  appellee  $1,500,  the  one- 
half  of  the  amount  named  iu  his  relief  fuud  certificate.  Ap- 
pellant has  refused  and  still  refuses  to  pay  the  amount. 

Appellant  answered  this  complaint  in  four  paragraphs,  the 
first  of  which  is  a  general  denial.  The  second  is  based  upon 
the  theory  that  as  there  was  no  grand  council  in  the  State  of 
Kentucky,  Logan  council  No.  12  was  under-  the  immediate 
jurisdiction  of  the  supreme  council;  that  the  provisions  of 
the  articles  of  incorporation,  the  constitution,  by-laws  and 
relief  fund  laws  of  the  supreme  council,  above  referred  to  and 
set  out,  were  intended  to  and  do  afford  the  members  of  the 
order  an  adequate  tribunal  within  the  order  for  the  settle- 
ment of  such  controversies.  It  alleges  that  the  report  of 
the  board  of  physicians  was  referred  to  the  supreme  medical 
examiner,  who  decided  ag&inst  allowing  appellee's  claim; 
that  he  might  have  appealed  from  this  adverse  decision  to  the 
supreme  council,  butdid  not  do  so,  and  that,  therefore,  he 
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can  not  prosecute  this  action.  In  short,  the  theory  of  the 
plea  is,  that  he  did  not  first  exhaust  the  remedies  provided 
within  the  order,  and  can  not,  therefore,  have  recourse  to  a 
court  of  law.  ■  t 

The  third  paragraph  of  the  answer  charges  that  appellee 
should  not  recover  in  this  action  for  the  reason,  among  others, 
that  he  "  became  engaged  in  an  affray  with  a  party  or  parties 
whose  names  are  unknown  to  the  defendant,  during  which  he, 
the  plaintiff,  received  a  pistol  shot  wound  in  the  right  arm, 
said  wound  being  inflicted  wilfully  and  intentionally  by  said 
third  party  or  parties,"  and  that  the  same  was,  therefore,  not 
accidental.  It  is  further  charged  that  appellee  was  not 
thereby  permanently  disabled  from  following  his  usual  occu- 
pation. There  are  many  other  averments  in  this  paragraph, 
but  the  above  are  the  real  questions  presented  thereby. 

The  fourth  paragraph  is  based  upon  the  theory  that  under  * 
the  provisions  of  the  articles  of  incorporation,  etc.,  above  re- 
ferred to  and  set  out,  the  supreme  council  is  made  the  arbiter 
and  court  of  appeals  for  the  final  settlement  of  all  contro- 
versies between  the  order  and  its  members.  It  is  alleged  that 
appellee  called  for  the  appointment  of  a  board  of  physicians ; 
that  they  were  appointed  and  reported  in  favor  of  his  claim ; 
that  this  report  was  referred  to  the  supreme  medical  exami- 
ner; that  the  supreme  medical  examiner  decided  against  the 
claim,  and  reported  his  decision  to  the  supreme  council,  and 
that  upon  the  receipt  of  such  report  the  supreme  council  re- 
fused to  allow  appellee's  claim. 

The  second  and  fourth  answers  present  these  questions : 

First.  Do  the  constitution,  by-laws  and  relief  fund  laws 
provide  a  tribunal  within  the  order  to  which  a  member  may 
appeal  in  a  case  like  this? 

&eond.  If  there  is  such  a  tribunal  and  a  mode  of  appeal 
thereto  provided,  must  a  member,  in  a  case  like  this,  take 
such  appeal,  and  exhaust  his  remedies  in  such  courts  of  the 
order  before  resorting  to  a  court  of  law  to  enforce  his  rights? 

Third.  If  the  supreme  council,  as  such  appellate  court, 
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passes  upon  such  a  claim  adversely,  is  the  decision  so  final 
and  conclusive  that  the  member  may  not  resort  to  a  court  of 
law? 

All  of  these  questions  were  exhaustively  examined  and 
ruled  in  the  negative  in  the  case  of  Bauer  v.  Sainton  Lodge, 
K.  of  P.,  102  Ind.  262. 

The  by-laws  and  regulations  involved  in  that  case  more 
clearly  define  the  tribunals  within  the  order,  and  the  mode 
of  appeal  thereto,  than  do  the  by-laws,  etc.,  involved  in  the 
case  before  us.  Here,  when  a  matter  has  been  referred  to 
the  board  of  physicians,  and  they  have  passed  upon  it,  their 
report  goes  to  the  supreme  medical  examiner  for  his  exami- 
nation and  decision.  He  is  to  report  his  official  acts  to  the 
supreme  council.  So  tar  as  we  can  discover  there  is  no  mode 
provided  in  the  by-laws  or  otherwise,  by  which  a  member,  in 
*  a  case  like  this,  can  appeal  from  the  decision  of  the  supreme 
medical  examiner,  or  invoke  the  decision  of  the  supreme 
council  in  approval  or  disapproval  of  the  decision  of  that  of- 
ficer. However  that  may  be,  it  is  very  clear  that  the  pro- 
visions are  not  such  as  to  make  it  obligatory  upon  the  mem- 
ber, in  a  case  like  this,  to  first  invoke  a  decision  of  the  supreme 
council  before  resorting  to  a  court  of  law  to  enforce  his  rights. 
It  is  also  clear,  under  the  ruling  of  the  above  case  of  Bauer 
v.  Samson  Lodge,  K.  of  P.,  supra,  that  the  order  could  not,  by 
provisions  in  its  constitution,  by-laws  or  relief  fund  laws, 
deprive  a  member  of  the  right  to  resort  to  a  court  of  law  to 
enforce  his  rights.  The  reasons  upon  which  the  rulings  in 
that  case  are  made  to  rest  are  so  fully  stated,  with  a  citation 
of  the  authorities,  that  we  need  not  re-state  them  here.  We, 
therefore,  content  ourselves  with  a  citation  of  the  case. 

As  we  have  seen,  the  relief  fund  laws  provide  for  the  pay- 
ment to  the  member  of  one-half  of  the  amount  named  in 
the  relief  fund  certificate  held  by  him,  when  he  has  become 
disabled  by  accident.  It  is  charged  in  the  complaint,  as  we 
have  also  seen,  that  without  any  agency,  fault  or  negligence 
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on  the  part  of  appellee,  he  received  a  pistol-shot  wound  in 
the  elbow  which  permanently  disabled  him  from  following 
bit  usual  or  other  occupation. 

The  third  answer  is  an  attempt  to  meet  and  overthrow  the 
case  as  made'  by  the  complaint,  by  alleging  that  appellee  be- 
came engaged  in  an  affray,  and  that  the  pistol-shot  wound 
was  intentionally  inflicted  by  the  adversary  or  adversaries. 
The  argument  is,  that  the  injury,  having  been  intentionally 
inflicted  in  an  affray,  was  not  an  accident,  and  that  hence  ap- 
pellee can  not  recover. 

Our  statute  provides  that  if  two  or  more  persons,  by  agree- 
ment, fight  in  any  public  place,  the  persons  so  offending  are 
guilty  of  an  affray.  R.  8. 1881,  section  1980.  Tobeengaged 
in  an  affray  under  this  statute,  both  parties  will  be  guilty  of 
a  violation  of  the  law,  because  the  ^ghting  must  be  by  agree- 
ment. We  have  no  knowledge,  however,  that  snch  a  statute 
is  in  force  in  Kentucky,  where  appellee  received  the  wound, 
and  where  it  is  alleged  in  the  answer  he  received  it.  We 
can  not,  therefore,  give  to  the  word  "affray,"  as  used  in  the 
general  charge  in  the  answer,  a  meaning  broader  than  the 
usual  and  ordinary  signification  of  the  word.  Ordinarily,  an 
affray  means  simply  the  fighting  of  two  or  more  persons  in 
some  public  place,  to  the  terror  of  others.  Mr.  Roscoe,  in 
his  work  on  Criminal  Evidence,  at  page  270,  says :  "  It  differs 
from  a  riot,  in  not  being  premeditated.  Thus  if  a  number 
of  persons  meet  together  at  a  fair  or  market,  or  upon  any 
other  lawful  or  innocent  occasion,  and  happen  on  a  sudden 
quarrel  to  engage  in  fighting,  they  are  not  guilty  of  a  riot, 
but  of  an  affray  only  (of  which  none  are  guilty  but  those 
who  actually  engage  in  it) ;  because  the  design  of  their  meet- 
ing was  innocent  and  lawful,  and  the  breach  of  the  peace 
happened  without  any  previous  intention."  It  will  thus  be 
seen  that  the  common  law  definition  of  an  affray  does  not  . 
involve  an  agreement  to  fight,  as  does  our  statute.  We  must 
presume  that  the  common  law  is  in  force  in  Kentucky.  It 
night  be,  therefore,  that  appellee  was  engaged  in  an  affray  in 
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Kentucky  without  having  agreed  to  fight,  and  without  any 
culpable  fault  on  hie  part. 

The  charge  that  appellee  was  engaged  in  an  affray  is  more- 
over the  statement  of  a  conclusion,  and  ia  not  sufficient  to 
meet  the  averments  in  the  complaint,  that  appellee  received 
the  wound  without  any  agency,  fault  or  negligence  on  his 
part.  If  the  facts  were  stated  instead  of  the  conclusion,  as 
the  rules  of  pleading  require,  it  might  appear  that  the  only 
part  appellee  took  was  in  defence  of  his  person  against  the 
assaults  of  his  adversary  or  adversaries,  and  that  thus,  what- 
ever injuries  he  received  were  received  without  any  fault  or 
wrongion  his  part.  Nor  will  it  do  to  say,  that  because  the 
injury  was  intentionally  inflicted  by  the  assailant  and  wrong- 
doer, it  was  not  an  accident  to  appellee,  within  the  meaning 
of  the  word  "  accident,"  ^as  used  in  the  relief  fund  laws,  etc., 
of  the  order.  To  thus  limit  the  word  "  accident,"  would  be 
to  thwart  the  manifest  object  of  the  order  and  deprive  the 
members  of  the  benefits  they  have  a  right  to  expect  upon  the 
payment  of  their  dues  and  assessments.  The  word  "acci- 
dent," as  used  in  those  laws  and  in  the  relief  fund  certificates 
held  by  the  members,  should  be  given  its  ordinary  and  usual 
signification,  as  being  an  event  that  takes  place  without  one's 
foresight  or  expectation.  It  will  not  do  to  say,  that  because 
a  desperado  waylays,  assails  and  wounds  a  member  inten- 
tionally, that  wounding  is  not  an  accident  to  the  member, 
within  the  laws,  etc.,  of  the  order. 

It  follows  from  what  we  have  said,  that  the  court  below,' 
at  general  term,  did  not  err  in  reversing  the  decision  at  spe- 
cial term,  and  in  remanding  the  cause  to  the  special  term, 
■with  directions  to  sustain  appellee's  demurrer  to  the  second, 
third  and  fourth  paragraphs  of  appellant's  answer. 

The  judgment  at  general  term  is  affirmed,  at  appellant's 
costs. 

Filed  Dec.  8,1886. 
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No.  12,238. 
Cook  et  al.  v.  Churchman  et  al. 

Statute  op  Fkauds. — Parol  Ecpracntationr  at  to  Credit  of  Another. — Parol , 
representations  concerning  the  character,  conduct,  credit,  ability,  trade 
or  dealings  of  any  other  person,  by  one  not  a  party  to  the  transaction, 
with  the  intent  that  audi  other  person  ah  all  obtain  credit  thereby,  are 
"ithin  section  6  of  the  statute  of  frauds,  the  same  being  section  490S, 
B.  a  1881. 
&UTC-— CbnfDuray. — Such  representations,  njade  by  one  bo  situate  for  the 
purpose  of  enabling  another  to  obtain  credit,  are  equally  within  the 
statute,  whether  made  as  the  result  of  a  conspiracy  or  not. 
Suit.— Fraudulent  Representation*  Advantageous  to  Maker. — Such  representa- 
tion* are  none  the  less  within  the  statute  for  having  been  fraudulently 
made,  with  an  expectation  that  some  incidental  advantage  might  flow  to 
the  person  making  them  from  the  credit  induced  thereby. 
Sa.uk. — Representations  a*  to  Particular  Property  and  Amis  of  Another. — Parol 
representations  concerning  the  particular  property  and  assets  of  another, 
made  with  a  view  to  establish  the  general  credit  and  pecuniary  ability 
oE  the  other,  are  also  within  the  statute. 

From  the  Marion  Superior  Court. 
L.  B.  Swift,  C.  Byfield  and  L.  Howland,  for  appellants. 
F.  Winter,  F.  Rand,  J.  M.  Winters,  W,  D.  Bynum  and  A. 
T.  Beck,  for  appellees. 

Mitchell,  J. — This  suit  was  brought  to  recover  damages 
Cor  alleged  false  and  fraudulent  representations  as  to  the  sol- 
vency, credit  and  ability  of  Thomas  Cottrell,  by  means  of 
which  it  is  charged  the  plaintiffs  were  induced  to  sell  and  de- 
liver to  his  son,  Thomas  G.  Cottrell,  above  nine  thousand 
dollars  worth  of  goods  on  credit,  in  reliance  upon  the  written 
guaranty  of  Thomas  Cottrell. 

The  amended  complaint  is  in  four  paragraphs.  The  first 
paragraph  states  that  the  plaintiff's  were  in  business  in  the  city 
of  New  York ;  that  Thomas  G.  Cottrell,  since  deceased,  was 
in  business  in  the  city  of  Indianapolis ;  that  the  defendant 
Francis  M.  Churchman,  for  more  than  fifteen  years,  had  been 
a  hanker  in  the  city  of  Indianapolis,  as  a  member  of  the  bank- 
ing firm  of  S.  A.  Fleteher  &  Co. ;  that  Thomas  G.  Cottrell 
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was  heavily  indebted  to  8.  A,  Fletcher  &  Co. ;  that  he  and 
the  defendants  Thomas  Cottrell  and  Francis  M.  Churchman, 
knowing  that  the  plaintiffs  were  ignorant  of  this  indebtedness 
and  of  the  financial  ability  of  Thomas  Cottrell,  conspired  to- 
gether to  fraudulently*  represent  Thomas  Cottrell  as  of  good 
credit  and  financial  standing,  and  to  get  the  plaintiffs  to  sell 
goods  to  Thomas  G.  Cottrell  upon  credit,  taking  Thomas 
Cottrell  as  a  guarantor  for  the  payment  of  the  same,  with  the 
fraudulent  intention  of  not  paying  for  the  goods,  but  of  turn- 
ing them,  or  the  proceeds  thereof,  over  to  9.  A.  Fletcher 
A  Co. 

Pursuant  to  this  conspiracy,  Thomas  Cottrell,  with  the 
consent  of  his  co -conspirators,  offered  himself  to  plaintiffs  as 
guarantor  of  the  payment  for  goods  that  plaintiffs  might  sell 
to  Thomas  G.  Cottrell,  and  referred  plaintiffs  to  Churchman 
as  a  man  who  would  vouch  for'his  credit  and  solvency;  that 
plaintiffs  thereupon  applied  to  Churchman,  and  he,  in  pur- 
suance of  the  conspiracy,  falsely  and  fraudulently,  and  with 
intent  to  cheat  plaintiffs  out  of  their  goods,  represented  to 
plaintiffs  that  Thomas  Cottrell  was  solvent  and  of  good  credit, 
was  the  owner  of  a  valuable  property,  and  was  amply  good 
above  all  his  indebtedness  for  the  price  of  the  goods ;  and  he 
fraudulently  concealed  from  plaintiffs  that  Thomas  Cottrell 
was  then  heavily  indebted  to  8.  A.  Fletcher  &  Co. 

The  second  paragraph  differs  from  the  first  in  charging  that 
the  representations  concerning  the  standing  of  Thomas  Cot- 
trell were  made  by  himself,  with  the.  knowledge  and  conni- 
vance of  Churchman. 

The  third  paragraph  differs  from  the  others  in  charging 
that  Thomas  Cottrell,  being  the  father  of  Thomas  G.  Cottrell, 
asked  the  plaintiffs  to  sell  his  son  goods  on  credit,  on  the 
father's  written  guaranty,  and  to  induce  plaintiffs  to  make  this 
arrangement,  Thomas  Cottrell  told  them  that  he  was  wealthy ; 
that  he  was  the  executor  of  a  large  estate,  the  heirs  of  which 
wanted  money,  and  he  had  let  them  have  his  notes,  which 
they  had  endorsed  and  negotiated ;  that  the  notes  had  been 
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sued  to  judgment  against  him ;  that  these  judgments  had  been 
paid  with  his  money,  and  then,  instead  of  being  cancelled, 
had  been  assigned  to  8.  A.  Fletcher  &  Co. ;  that  instead  of 
being  claims  against  htm,  as  they  appeared,  these  judgments 
were  in  reality  not  liens  upon  his  property,  but  were  large 
secured  claims  of  his  against  said  estate;  that  the  only  valid 
judgments  against  him  unprovided  for  amounted  to  $7,500; 
that  he  was  the  owner  of  a  large  property  and  had  abundant 
means;  that  he  owned  a  number  of  pieces  of  valuable  real 
estate ;  that  he  pointed  out  to  plaintiffs  valuable  pieces  of  real 
estate  so  claimed  by  him,  among  the  rest  a  piece  on  Virginia 
avenue,  and  the  piece  known  as  the  City  Hall,  in  Indiana- 
polis. 

Then  remarking  that  defendant  Churchman  was  familiar 
with  all  his  affairs,  he  took  plaintiffs  into  the  bank  of  S.  A. 
Fletcher  &  Co.,  and,  introducing  them  to  Churchman,  ex- 
plained to  the  latter  the  guaranty  arrangement,  and  asked  him 
to  explain  to  plaintiffs  his  (Cottrell's)  affairs,  and  plaintiffs 
then  repeated  to  Churchman  all  that  Thomas  Cottrell  had  said 
and  done,  and  asked  Churchman  whether  Cottrell's  represen- 
tations were  true,  and  whether  they  could  safely  rely  upon  his 
guaranty,  and  sell  his  son  goods  on  credit  to  the  extent  of 
$8,000  or  (10,000.  Churchman  answered  that  the  representa- 
tions were  substantially  true ;  that  Cottrell  was  a  very  hon- 
orable and  fair-minded  man ;  that  under  his  guaranty  plain- 
tifls  would  be  perfectly  safe  in  selling  goods  to  his  son.  The 
complaint  further  charges  that  these  representations  were 
Use,  were  known  to  be  so  by  defendants,  and  were  made  by 
them  with  intent  to  cheat  plaintiffs ; -that  Thomas  Cottrell 
was  wholly,  insolvent,  which  both  defendants  knew  and  con- 
cealed from  plaintiffs  with  fraudulent  intent;  that  his  in- 
solvency has  continued  ever  since. 

The  fourth  paragraph  allegeB  the  proposal  of  the  father  to 
the  plaintiffs  to  take  him  as  guarantor  and  sell  his  son  goods 
on  credit;  the  same  representations  of  the  father  as  to  his 
financial  condition,  the  same  story  about  his  claims  against 
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an  estate,  the  same  representations  as  to  the  condition  of  his 
property,  and  the  same  pointing  out  of  certain  pieces ;  also 
the  same  introduction  to  defendant  Churchman,  and  the  same 
corroboration  by  him ;  also  the  falsity  of  the  representations, 
the  insolvency  of  Thomas  Cottrell,  the  heavy  indebtedness  to 
3.  A.  Fletcher  &  Co.,  the  ignorance  of  plaintiffs,  and  the  knowl- 
edge and  fraudulent  concealment  of  defendants.  This  para- 
graph further  says  that  the  plaintiffs,  relying  on  the  truth  of 
these  representations,  entered  into  the  proposed  arrangement 
of  guaranty,  and  under  it  let  Thomas  G.  Cottrell  have  goods 
of  the  value  of  $9,202.83,  which  they  lost  by  reason  of  the 
false  and-  fraudulent  representations,  although  they  have  dili- 
gently endeavored  to  collect  payment  by  judgment  and  exe- 
cution against  both  Cottrells. 

In  all  of  the  foregoing  paragraphs  it  is  averred  that  Thomas 
G.  Cottrell  was  heavily  indebted  to  Fletcher  &  Co.,  and  that 
they  secured  a  priority  over  his  other  creditors  by  levying  ex- 
ecutions, and  otherwise,  on  some  of  the  goods  obtained  from 
the  plaintiffs  in  the  manner  alleged. 

The  defendants  separately  demurred  to  each  paragraph  of 
the  amended  complaint.  The  court,  in  special  term,  sustained 
the  demurrers,  and  the  plaintiffs  refusing  to  plead  further, 
judgment  was  rendered  in  favor  of  the  defendants  for  costs. 
The  death  of  plaintiff  John  M.  Bruce  was  shown  to'  the 
court,  and  the  surviving  partners,  John  C.  Cook  and  Russell 
\V.  McKee,  appealed  to  the  general  term,  where  the  judgment 
of  the  court  in  special  term  was  affirmed,  and  an  appeal  was 
'  taken  to  this  court.  The  error  assigned  is  that  the  court  in 
general  term  erred  in  affirming  the  judgment  of  the  court  in 
special  term. 

It  is  conceded  that  all  the  representations  were  by  parol, 
and  the  question  argued  on  both  sides,  so  tar  as  it  concerns 
the  defendant  Churchman,  is,  whether  the  action  can  be  main- 
tained notwithstanding  the  provisions  of  section  4909,  R.  S. 
1881,  sec.  6  of  the  statute  of  frauds.  That  section  provides 
that  "  No  action  shall  be  maintained,  to  charge  any  person  by 
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reason  of  any  representation  made  concerning  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  any  other  person, 
unless  such  representation  be  made  in  writing,  and  signed 
by  the  party  to  be  charged  thereby,  or  by  some  person  there- 
unto by  him  legally  authorized." 

The  appellants'  argument  for  a  reversal  of  the  judgment 
below  rests  primarily  on  the  principle,  which  has  been  as- 
serted so  often  as  almost  to  have  become  a  maxim,  that  the 
statute  of  frauds  shall  not  be  used  as  a  cover  for  fraud.  Their 
contention  is  more  particularly  directed  to  the  maintenance 
of  the  propositions,  that  the  statute  does  not  embrace  in  its 
protection  representations  which  are  tinged  with  fraud,  and 
which  were  made  with  the  actual  intent  to  defraud,  nor  such 
as  relate  specifically  to  the  amount  or  value  of  property  or 
the  actual  pecuniary  condition  of  the  person  concerning  whom 
they  are  made.  Cases  in  great  number  and  in  infinite  variety 
may  be  found,  and  many  of  them  are  cited  in  the  brief  of 
counsel,  in  which,  relying  on  a  parol  contract,  one  party,  by  the 
part  performance  of  such  contract,  had  so  changed  his  situa- 
tion that  to  permit  the  statute  to  be  interposed  to  defeat  a 
corresponding  right  dependent  upon  the  contract,  would  have 
resulted  in  the  consummation  of  a  gross  fraud.  In  all  such 
cases  the  salutary  principle  is  maintained  that  the  statute  of 
frauds  was  intended  to  prevent  fraud,  and  not  to  be  used  as  a 
cover  under  which  to  perpetrate  it. 

It  is  also  well  settled  that  where  a  contract  is  consummated, 
under  which  money  or  property  is  obtained,  whatever  fraud- 
ulent representations  may  have  been  employed  by  a  party  to 
the  contract  as  a  means  of  inducing  it  to  be  made,  evidence 
of  snch  representations  can  not  be  excluded  by  invoking  the 
aid  of  the  statute. 

Cases  which  rest  on  the  doctrine  of  part  performance,  and 

in  which  contracts  otherwise  within  the  statute  have  been 

taken  out  of  its  operation,  can  exert  no  controlling  influence 

on  the  case  we  are  considering.     Part  performance,  as  ap- 
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plicable  to  parties  to  an  invalid  contract,  is  not  relevant 
here.  Nor  must  the  distinction  be  overlooked  between  those 
cases  in  which  representations  were  made  by  a  party  to  the 
contract,  with  a  view  to  induce  another  to  enter  into  it,  and 
those  in  which  the  representations  were  made  by  a  third  per- 
son, albeit  for  a  corrupt  and  dishonest  purpose,  with  the 
intent  that  a  party  to  a  contract  should  obtain  goods  or 
credit  thereby. 

Speaking  of  a  statute  substantially  like  that  set  out  above, 
it  was  said  in  Huntington  v.  Wellington,  12  Mich.  10;  "The 
representations  and  assurances  here  spoken  of,  are  not  repre- 
sentations or  assurances  made  by  a  party  to  a  contract,  but 
by  a  third  person,  knowing  them  to  be  false,  and  making 
them  for  corrupt  and  dishonest  purposes,  to  the  injury  of 
another.  If  one  seeks  information  of  another,  with  a  view 
to  some  future  action,  and  makes  such  information  the  basis 
of  his  action,  and  thereby  sustains  a  Joss,  the  statute  will  not 
permit  him  to  allege  the  deception  practiced  on  him  by  his 
informant,  unless  the  information  he  acted  on  was  in  writ- 
ing." It  may,  therefore,  be  considered  that  when  represen- 
tations are  made  concerning  the  credit,  ability,  etc.,  of  another, 
by  one  not  a  party  to  the  transaction,  but  with  the  intent  that 
the  person  concerning  whom  they  are  made  shall  obtain  credit 
upon  snch  representations,  then,  even  though  fraudulent,  they 
are  nevertheless  within  the  statute. 

The  complexion  to  which  the  averments  against  the  de- 
fendant Churchman  come  is,  that  in  a  proposed  transaction 
between  the  plaintiffs  and  the  Cottrells,  he  made  representa- 
tions which  tended  to  establish  the  credit  and  ability  of 
Thomas  Cottrell,  with  the  intent  that  he  should  obtain  credit 
therefrom,  and  be  accepted  as  guarantor  for  Thomas  G.  Cot- 
trell. 

That  the  complaint  contains  averments  charging  a  conspir- 
acy can  not  affect  the  question.  The  purpose  of  the  statute 
can  not  be  disappointed  by  the  form  of  the  complaint.  The 
necessity  that  the  representations  should  have  been  made  in 


NOVEMBER  TEEM,  1885. 


Cook  it  ai.  v.  Churchman  el  of. 


writing  is  the  same  where  conspiracy  is  set  up  as  where  it  is 
not.  Where  the  action  is  to  recover  damages  for  false  rep- 
resentations, made  by  a  stranger  to  the  contract,  concerning 
any  of  the  subjects  enumerated  in  the  statute,  it  must  fail, 
unless  the  representations  were  made  in  writing,  duly  signed, 
etc.  This  must  be  so  whether  the  representations  were  made 
as  the  result  of  a  conspiracy,  and  with  the  intent  to  perpe- 
trate a  fraud,  or  otherwise.  The  question  of  liability  must 
be  determined  by  the  inquiry,  were  the  representations  made 
concerning  the  character,  conduct,  ability,  etc.,  of  "«nyother 
person,"  with  the  intent  that  the  person  concerning  whom  they 
were  made,  should  obtain  goods  on  credit  thereby?  If  they 
were,  then,  without  regard  to  the  feet  that  they  may  have  been 
made  by  a  preconcerted  arrangement,  or  that  the  credit  re- 
sulting from  the  feet  that  they  were  made  inured  incidentally 
to  the  advantage  of  the  person  making  them,  they  are  within 
the  protection  of  the  statute. 

The  true  test,  whether  the  cause  of  action,  in  whatever 
form  alleged,  comes  within  the  statute,  is,  whether  the  action 
can  be  maintained  without  proof  of  the  representations,  and 
whether  the  representations  relate  to  some  one  or  more  of  the 
subjects  enumerated  in  the  statute,  and  were  made  with  the 
purpose  to  establish  the  credit  or  pecuniary  ability  of  another. 
If  such  proof  is  essential,  and  if  when  made  it  establishes 
representations  which  relate  to  the  subjects  enumerated,  then 
the  statute  applies.  It  is  immaterial  that  the  person  making 
the  representations  may  have  had  some  design  of  obtaining  an 
incidental  advantage  to  himself  as  a  result  of  the  credit  in- 
tended to  be  secured  thereby.  "  In  such  case  the  protection 
extended  by  the  statute  is  absolute  and  complete."  Hunter 
v.  Randall,  62  Maine,  423  (16  Am.  R.  490).  Hashch  v.  Fer- 
gmm,  7  Ad.  &  E.  86. 

The  statute  we  are  now  considering  is  in  all  respects  the 
equivalent  of  what  is  commonly  known  as  Lord  Tenter- 
deu's  act.  This  act  was  introduced  to  supply  a  defect, 
found  to  exist  in  the  statute  of  frauds,  which  was  rendered 
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conspicuous  by  the  decision  in  Pasfey  v.  Freeman,  3  T.  R.  51. 
Notwithstanding  the  provision  that  no  action  should  be  main- 
tained whereby  to  charge  another  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another,  un- 
less the  agreement  was  in  writing,  signed,  etc.,  the  decision 
referred  to  pointed  out  a  mode  of  evading  the  statute,  by 
shaping  the  action  so  as  to  make  it  count  upon  a  tort  or 
wrong  by  some  false  or  fraudulent  representation  to  the  de- 
fendant, in  order  to  induce  him  to  contract  with  another,  in- 
stead ofLupon  a  special  promise.  The  intent  and  purpose 
of  the  statute  was  to  cut  off  all  such  actions  and  to  place 
representations  of  the  character  therein  referred  to  upon  the 
same  basis  as  special  promises  to  answer  for  the  debt  of  an- 
other. It  would  hardly  be  contended  that  if  the  action  was 
to  recover  on  an  oral  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another,  the  case  could  be  taken  out  of  the 
operation  of  the  statute  by  averring  a  conspiracy,  or  that  the 
promise  was  made  by  preconcert  or  p rearrangement  between 
two  or  more.  Nor  could  the  operation  of  the  statute  be 
avoided  by  averring  that  the  special  promise  was  fraudulently 
made,  or  that  the  promisor  had  some  ulterior  design  looking 
to  his  own  advantage  in  making  it.  That  the  promise  was 
oral,  and  that  it  was  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,  would  be  sufficient  to  end  the  inquiry. 
So,  in  this  case,  when  it  is  admitted  that  the  representations 
were  by  parol,  that  they  related  to  the  credit  and  ability  of 
a  third  person,  and  were  made  with  the  intent  that  money, 
goods  or  credit  should  be  obtained  by  such  third  person,  the 
case  falls  within  the  statute,  and  the  motive  with  which 
they  were  made  beyond  that  of  obtaining  credit  is  imma- 
terial. 

If  a  case  should  arise  in  which  it  appeared  that  two  or  more 
persons  entered  into  a  conspiracy,  the  common  purpose  of 
which  was  to  defraud  another  of  his  money  or  goods,  or  that 
some  were  engaged  to  assist  others  in  accomplishing  a  fraudu- 
lent or  illegal  act,  then  whatever  shams  or  tricks  may  appear  to 
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have  been  resorted  to,  the  court  will  deal  with  the  case  as  the 
tacts  may  require.    Breedlove  v.  Bundy,  96  Ind.  319. 

We  have,  however,  no  such  case  here.  The  gist  of  the  ac- 
tion is  to  recover  damages  by  reason  of  false  and  fraudulent 
representations,  and  the  fact  that  conspiracy  is  alleged  does 
not  change  the  nature  of  the  action  or  dispense  with  the  kind 
of  proof  required  by  the  statute.  Conspiracy  is  not  the 
ground  of  the  action,  nor  does  the  cause  of  action  arise  from 
conspiracy,  but  from  the  representation  and  the  damage  fol- 
lowing it.  Bowen  v.  Matheson,  14  Allen,  499 ;  Parker  v. 
Huntington,  2  Gray,  124. 

All  that  can  be  said  of  the  representations,  in  the  aspect  in 
which  we  are  now  considering  them,  is  that  they  make  a  case 
in  which  Churchman,  a  third  person,  was  applied  to  by  per- 
sons  who  were  about  to,  and  did  contract  with  the  Cottrells, 
for  information  concerning  the  credit  and  ability  of  one  of 
them  to  pay  for  goods  which  they  had  it  in  contemplation  to 
sell  the  other.  That  it  was  agreed  beforehand  that  the  plain- 
tiffs should  be  referred  to  him,  and  that  he  should  make  the 
representations  which  he  did  make,  or  that  the  relations  of 
the  Cottrells  to  the  firm  of  Fletcher  &  Co.  were  such  that 
the  credit  extended  subsequently  resulted  to  the  advantage 
of  Fletcher  &  Co.,  in  enabling  them  to  secure  their  debt,  can 
not  destroy  the  effect  of  the  statute.  Mann  v.  Blanchard,  2 
Allen,  386. 

Upon  this  subject  a  court  of  high  authority  said :  "Any 
other  object  or  purpose,  wholly  distinct  from  an  intent  to  en- 
able a  third  person  to  obtain  money,  goods  or  credit,  *  * 
can  not  be  considered  as  of  any  importance,  since  the  statute 
expressly  declares  that  no  action  shall  be  brought  to  charge 
any  person  by  reason  of  such  representation,  unless  it  be 
made  in  writing,  and  signed,"  etc.  Kimball  v.  Gomslock,  14 
Gray,  508.     Hearn  v.  Waterkouae,  39  Maine,  96. 

Representations  as  to  the  character,  conduct,  credit,  ability, 
trade  or  dealings  of  a  third  person,  when  the  primary  pur- 
pose for  which  such  representations  are  made  is,  not  to  induce 
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the  extension  of  credit,  or  the  delivery  of  money  or  goods  to 
the  person  concerning  whom  they  are  made,  but  to  secure 
the  execution  of  a  contract  to  which  the  person  making  them 
is  a  party,  are  not  within  the  terms  of  the  statute,  and  need 
not  be  in  writing  in  order  to  be  actionable.  Si.  John  v.  Hen- 
drickson,  81  Ind.  350;  Hassinger  v,  Newman,  83  Ind.  124 
(43  Am.  R.  64). 

When,  however,  such  representations  are  made  with  the 
intent  that  a  third  person  shall  in  the  first  instance  obtain 
credit,  money  or  goods  thereupon,  in  order  to  give  a  cause 
of  action  against  the  person  who  made  them,  they  must  be 
in  writing,  signed,  etc.  Mann  v.  Blanchard,  supra;  Mud- 
bury  v.  Watson,  6  Met.  246 ;  Norton  v.  Huxley,  13  Gray,  285 ; 
Wells  v.  Prince,  15  Gray,  662 ;  McKinney  v.  Whiting,  8  Al- 
len, 207;  Belcher  v.  Costello,  122  Mass.  189. 

Upon  the  foregoing  considerations  it  must  be  concluded 
that  the  representations  set  out  in  the  first  and  second  para- 
graphs of  the  complaint  were  nothing  more  than  the  expres- 
sion of  opinions  by  Mr.  Churchman  concerning  the  credit 
and  general  financial  and  pecuniary  ability  of  Thomas  Cot- 
trell.  Being  of  that  character,  however  unfounded  such  rep- 
resentations may  have  been,  and  whatever  other  ultimate  end 
may  have  been  in  view,  since  it  is  averred  that  they  were 
made  "  for  the  purpose  of  procuring  plaintiffs  to  sell  goods  to 
Thomas  G.  Cottrell  upon  credit,  and  to  accept  Thomas  Cot- 
trell  as  guarantor  for  the  payment  of  the  purchase-money," 
they  come  within  the  terms  and  spirit  of  the  statute,  and  are 
not  actionable. 

The  argument  of  appellants'  counsel  which  is  directed 
more  particularly  to  the  third  and  fourth  paragraphs  of  the 
complaint,  may  now  be  briefly  considered.  The  contention 
is,  that  the  representations  set  out  in  these  paragraphs  do  not 
relate  to  the  credit  and  ability  of  the  person  concerning 
whom  they  were  made,  but  to  the  condition,  quality  and 
value  of  his  property,  and  that,  therefore,  they  are  not  within 
the  protection  of  the  statute.     These  representations  are,  in 
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substance,  that  the  elder  Cottrell  was  wealthy ;  that  certain 
judgments,  which  were  apparently  debts  against  him  and 
liens  upon  his  property,  were  claims  in  his  favor,  and  that 
he  owned  certain  specific  parcels  of  real  property  which  were 
pointed  out;  that  he  was  an  honorable  and  fair-minded  man, 
ind  that  under  his  guaranty  the  plaintiff  would  be  perfectly 
safe  in  Belling  goods  to  his  son. 

8iuce  the  exhaustive  discussion  in  Lyde  v.  Barnard,  1  M. 
A  W,  101,  concerning  the  policy  and  purpose  of  Lord  Ten- 
terden's  act,  and  the  scope  and  meaning  attributable  to  it, 
little  remained  to  be  added  upon  the  subjects  there  discussed. 
The  facta  in  that  case  were  that  the  plaintiff  had  been  in- 
duced by  the  defendant  to  advance  a  sum  of  money  to  a 
third  person  on  the  security  of  certain  dividends  of  stocks  of 
which  he  took  an  assignment.  Upon  inquiry  the  defendant 
represented  that  the  stocks  about  to  be  assigned  were  charged 
with  only  three  annuities,  when  the  truth  was  they  were,  as 
the  defendant  well  knew,  charged  with  a  mortgage  of  20,- 
000/.  in  addition  to  the  three  annuities.  The  point  upon 
which  the  learned  judges,  who  were  equally  divided  in  opinion, 
disagreed  was,  whether  the  representation  should  be  held  to 
relate  to  the  ability  of  the  person  to  whom  the  money  was 
about  to  be  advanced,  or  to  the  state  and  value  of  the  par- 
ticular property  which  it  was  proposed  to  assign  as  security. 
Od  the  one  hand,  it  was  contended  that  false  and  fraudulent 
representations  made  to  one  concerning  the  condition,  value 
and  availability  of  particular  property  owned  by  another, 
with  the  intent,  not  to  establish  the  general  credit  or  trust- 
worthiness of  the  owner,  but  to  induce  a  loan  to  him  on  the 
security  of  such  property,  did  not  relate  to  the  credit  or  gen- 
eral pecuniary  ability  of  the  owner,  but  to  the  condition  and 
value  of  the  particular  property,  and  were,  therefore,  not 
within  the  protection  of  the  statute.  As  against  this,  it  was 
contended  with  great  force  of  reason,  that  such  representa- 
tions related  to  the  ability>of  the  borrower,  and  were  equally 
within  the  mischief  intended  to  be  prevented  by  the  statute. 
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Without  further  indicating  our  opinion  upon  the  merits  of 
the  discussion,  which  was  maintained  with  great  vigor  and 
ability  on  both  sides,  or  as  to  the  inclination  of  the  authorities, 
some  of  which  we  have  cited,  it  is  sufficient  to  say  that  it  was 
agreed  on  all  hands  that  if  the  inquiries  made  by  the  plain- 
tiff, in  that  case,  had  been  made  as  they  were  in  the  case  be- 
fore us,  for  the  purpose  of  ascertaining  how  far  it  was  safe  to 
trust  the  intended  debtor's  personal  responsibility,  and  the 
representations  made  by  the  defendant  had  been  for  the  pur- 
pose of  establishing  the  intended  debtor's  personal  credit  and 
general  pecuniary  ability,  such  representations  would  have 
been  within  the  statute. 

Whatever  representations  were'  made  by  the  defendant  in 
this  case,  in  respect  to  particular  property,  were  not  made 
with  the  intent  to  induce  any  transaction  concerning  such 
property.  They  were  directed  to  the  purpose  of  establish- 
ing the  alleged  owner's  general  credit  and  ability  to  answer 
the  guaranty  which  was  under  contemplation.  It  was  not 
proposed  to  take  a  conveyance  of,  or  mortgage  upon,  the  land 
as  a  security  for  the  guaranty.  The  inquiry  and  representa- 
tions concerning  the  real  estate,  and  the  liens  upon  it,  had 
relation  to  the  general  pecuniary  ability  and  trustworthiness 
of  the  owner,  and  were  made  with  the  intent  to  obtain  gen- 
eral credit  for  him,  and  so,  within  the  authority  of  Lyde  v. 
Barnard,  supra,  and  all  the  cases,  the  protection  of  the  stat- 
ute is  extended  over  them. 

The  representations  under  consideration  involve  the  prin- 
ciples underlying  the  case  of  Swann  v.  Phillips,  8  A.  &  E. 
457.  The  facts  there  were  that  an  attorney,  desiring  to 
secure  a  loan  for  his  client,  without  other  security,  repre- 
sented to  the  plaintiff  that  the  proposed  borrower  could  safely 
be  trusted  for  the  amount,  because  the  title  deeds  to  a  certain 
estate  which  he  had  just  bought  were  in  his  possession.  These 
representations  were  false.  It  was  held  that  as  the  represen- 
tations thus  made  related  to  the  ability  of  the  borrower  to 
pay,  they  were  within  the  statute. 
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There  is  nothing  in  the  suggestion  contained  in  the  case  of 
Hunter  v.  Randall,  supra,  which  militates  against  the  con- 
clusions already  reached.  Nor  do  we  think  the  principles 
governing  the  cases  of  Bush  v.  Sprague,  51  Mich.  41,  and 
Warren  v.  Barker,  2  Duvall,  155,  are  in  opposition  to  any- 
thing herein  determined. 

Our  conclusion  upon  the  whole  matter  is : 

1.  That  representations  made  concerning  the  character,  con- 
duct, credit,  ability,  etc.,  of  any  other  person,  by  one  not  a 
party  to  the  transaction,  with  the  intent  that  such  other  per- 
son shall  obtain  credit  thereby,  are  within  the  statute, 

2.  That  such  representations,  made  by  one  so  situate,  for 
the  purpose  above  mentioned,  are  equally  within  the  statute, 
whether  made  as  the  result  of  a  conspiracy  or  not. 

3.  That  they  are  none  the  less  within  the  statute,  for  hav- 
ing been  fraudulently  made,  with  an  expectation  that  some 
incidental  advantage  may  flow  to  the  person  making  them 
from  the  credit  induced  thereby. 

4.  that  representations  concerning  the  particular  property 
and  assets  of  another,  when  made  aa  above,  with  a  view  to 
establish  the  general  credit  and  pecuniary  ability  of  the  other, 
are  also  within  the  statute. 

We  are  without  the  aid  of  a  brief  on  behalf  of  the  appel- 
lee Thomas  Cottrell,  nor  is  the  ruling,  so  far  as  it  relates  to 
him,  made  the  subject  of  discussion  by  the  appellants  so  far 
as  we  have  observed.  "We  are,  therefore,  left  to  conclude 
that  his  relation  to  the  case  is  regarded  with  indifference  by 
both  sides. 

We  might  say  that  the  ground  upon  which  the  demurrer 
on  his  behalf  was  sustained  is  not  apparent  to  us,  but  as  the 
error  assigned  upon  the  ruling  as  to  him  is  not  discussed,  we 
nay  regard  the  point  as  waived. 

The  judgment  is,  accordingly,  affirmed,  with  costs. 

RW  Dec.  8, 1885. 
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Railroad, — Liability  to  Mird  Perttmt  for  Stock  Killtd  a!  Private  Crossing/.  — 
Cote  Explained. — Where,  for  the  convenience  of  a  farmer  whose  lands 
lie  on  both  sides  of  a  railroad,  gates  are  put  in  the  fence  on  each  side 
of  the  track  for  a  private  crossing,  he  assumes  the  risk  of  all  increased 
danger  resulting  therefrom,  and  as  to  him  the  track  will  be  considered 
as  having  been  securely  fenced  as  the  statute  (section  4031,  R.  3.  1881) 
requires;  but  as  to  all  other  persons  the  railroad  company  is  bound,  at 
its  peril,  to  keep  the  gates  closed.  Grand  Rapids,  etc,  It.  R.  Co.  v.  Jona, 
81  Ind.  623,  explained. 

Same.—  CaUle-PiU.— Qwsre,  whether  a  railroad  company  can  relieve  itself 
from  liability  to  all  persons  for  killing  stock  at  a  strictly  private  cross- 
ing by  putting  in  cattle-pits  and  other  safeguards,  either  instead  of  or 
in  addition  to  gates  in  its  fences? 

Instructions  to  Jury. —  When  Court  May  Direct  Verdict. — When  the  con- 
trolling facts  in  a  case  are  admitted  or  not  controverted,  it  is  not  error 
for  the  court  to  instruct  the  jury  as  to  what  their  verdict  should  be. 

From  the  Miami  Circuit  Court. 

C.  B.  Stuart  and  W.  V.  Stuart,  for  appellant. 

A.  Taylor,  for  appellee. 

Niblack,  C.  J. — This  action  was  commenced  before  a  jus- 
tice of  the  peace  of  Wabash  county,  by  Robert  F.  William- 
son against  the  Wabash  Railway  Company,  for  killing  two 
mules,  upon  the  alleged  ground  that  the  company's  line  of 
road  was  not  securely  fenced  at  the  point  at  which  the  mules 
entered  upon  the  track.  Upon  au.  appeal  to  the  circuit  court 
of  that  county,  the  venue  was  changed  to  tl^e  Miami  Circuit 
Court,  where  the  cause  was  tried  by  a  jury.  After  all  the 
evidence  had  been  heard,  the  court  instructed  the  jury  to  re- 
turn a  verdict  for  the  plaintiff,  assessing  his  damages  at  $200, 
which  was  done  accordingly,  and,  over  a  motion  for  a  new 
trial  and  exceptions,  judgment  was  rendered  against  the  rail- 
way company  for  that  amount  of  damages. 

It  was  admitted  at  the  trial  that  the  railway  company  ran 
its  road  through  the  farm  of  John  U.  Pettit,  in  Wabash  county, 
dividing  the  same  into  two  parts,  and  that  at  the  instance 
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and  for  the  convenience  of  I'ettit,  gates  had  been  erected  in 
and  as  a  part  of  the  railroad  fence  on  each  side  of  the  road, 
thus  enabling  Pettit  to  cross  from  one  part  to  the  other  of 
his  farm;  that  the  mules  were  being  pastured  on  an  adjoin- 
ing farm  belonging  to  one  Allen  Craft,  and,  by  reason  of  an 
insufficient  fence  between  the  ferm  of  Craft  and  the  form  of 
Pettit,  they  crossed  over  onto  the  latter  (arm,  and  thence, 
through  one  of  the  gates  at  Pettit's  private  crossing,  out  upon 
and  along  the  railway  track  where  they  were  killed  by  the 
company's  locomotive  and  cars ;  that  the  gate  through  which 
the  mules  passed  out  onto  the  track  was  standing  open  at 
the  time,  and  had  been  left  open  by  some  person  unknown  to 
either  of  the  parties;  that  the  mules  were  the  property  of 
the  plaintiff  and  were  of  the  aggregate  value  of  $200,  and 
that  the  plaintiff  had  no  control  of  the  Craft  farm. 

In  argument  mnch  stress  is  laid  upon  the  question  as  to 
whom  the  supposed  negligence  of  permitting  the  gate  to 
stand  open  for  a  time  before  the  mules  passed  through  it  and 
were  killed,  ought  to  be  imputed.  As  to  how  long  the  gate 
had  so  stood  open,  the  evidence  was  conflicting,  and  it  is  for 
that  reason  argued  that  the  circuit  court  erred  in  not  sub- 
mitting to  the  jury  the  question  as  to  whom  such  supposed 
negligence  ought  to  be  imputed. 

The  real  question  in  this  case  is,  was  the  railway  track  se- 
curely fenced  in  at  the  point  at  which  the  mules  entered  upon 
it,  within  the  meaning  of  section  4031,  It.  8.  1881  ? 

As  the  gates  were  put  in  the  fences  at  the  instance  and  for 
the  convenience  of  Pettit,  he  assumed  the  risk  of  any  and  all 
increased  danger  which  might  result  to  him  and  to  his  prop- 
erty from  having  gates  instead  of  fences  at  the  point  in  ques- 
tion. As  to  Pettit,  therefore,  the  railway  track  must  be  con- 
sidered as  having  been  securely  fenced  at  that  point.  As  to 
all  other  persons,  however,  a  different  rule  has  been,  and  must 
continue  to  be,  applied.  As  to  all  such  other  persons  the  rail- 
way company  was  required,  at  its  peril,  to  keep  the  gates 
closed. 
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We  have  had  much  difficulty  in  giving  a  practicable  and 
reasonable  construction  to  section  4031,  supra,  in  all  the 
varying  cases,  requiring  a  construction  of  that  section,  which 
have  reached  this  court,  but  we  regard  the  conclusions  stated 
as  above  as  fairly  inferable  from  our  decided  cases  involving 
that  section,  taken  as  a  whole.  Indianapolis,  etc.,  R.  W.  Co. 
v.  Thomas,  84  Ind.  194;  Whitewater  R.  R.  Co.  v.  Bridgett, 
94  Ind.  216 ;  Wabash,  etc.,  R.  W.  Co.  v.  Tretts,  96  Ind.  450; 
Fort  Wayne,  etc.,  R.  R.  Co.  v.  Herbold,  99  Ind.  91;  Bond 
v.  Eoansville,  etc.,  R.  R.  Co.,  100  Ind.  301 ;  Louisville,  etc., 
R.  W.  Co.  v.  Goodbar,  102  Ind.  596. 

The  facts  upon  which  the  case  of  Grand  Rapids,  etc.,  R. 
R.  Co.  v.  Jones,  81  Ind.  523,  was  decided,  were  quite  analo- 
gous to  those  of  this  case.  What  was  said  in  that  case,  how- 
ever, as  to  the  necessity  of  having  suitable  cattle-pits  at  an 
established  crossing  of  a  railroad  track,  was  rather  of  an  ab- 
stract character,  and  had  a  proper  reference  more  particularly 
to  crossings  of  public  highways,  and  to  such  other  places  on 
railroad  tracks  as  are  generally  used  as  crossings,  with  the 
consent  of  the  proper  railroad  companies.  In  that  case,  Jones 
had  no  connection  with,  or  responsibility  for,  the  gate  through 
which  his  horse  entered  upon  the  railroad  track,  and  hence, 
as  the  railroad  company  had  permitted  that  gate  to  be  stand- 
ing open  when  the  horse  passed  through  it,  the  track  was  not 
securely  fenced  in  as  against  Jones,  and  it  was  upon  that 
ground  that  the  railroad  company's  liability  really  rested  in 
that  case. 

It  is  an  open  question  whether  a  railroad  company  can  re- 
lieve itself  entirely  from  liability  to  all  persons  for  killing 
stock  at  a  strictly  private  crossing  by  putting  in  cattle-pits 
and  other  kindred  appliances,  either  instead  of,  or  in  addition 
to,  gates  in  its  fences.  By  a  private  crossing  in  this  connec- 
tion is  meant  a  crossing  neither  required  nor  used  for  any 
public  purpose.  Cattle-pits,  nevertheless,  constitute  an  ele- 
ment of  safety  at  private  as  well  as  at  public  crossings. 

It  follows,  therefore,  that  the  continuous  risk  ordinarily 
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incurred  by  a  railroad  company  at  a  merely  private  crossing 
is  necessarily  greater  than  at  a  public  crossing,  where  a  fence 
csq  neither  be  erected  nor  maintained.  It  also  follows  that 
the  verdict  in  this  case  was  right  upon  the  evidence. 

Some  Missouri  cases,  cited  by  counsel,  were  decided  under 
a  statute  different  in  some  respects  from  our  statute  covering 
the  sai^e  subject,  and  hence  do  not  afford  precedents  which 
we  ought  to  follow  strictly. 

When  the  controlling  facte  are  admitted,  as  in  this  case,  or 
are  not  controverted  in  any  essential  respect,  it  is  not  error 
for  the  court  to  instruct  the  jury  as  to  what  their  verdict 
Bhould  be.     Carver  v.  Carver,  97  Ind.  497. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  0, 1885. 


No.  12,483. 

Ex  Pabte  Hopkins,  Assignee. 

AestGHKENT  for  Benefit  of  C&edftobb.— Exemption.-- One  who  makes  a 
voluntary  assignment  for  the  benefit  of  his  creditors,  stands  merely  on 
the  Mme  footing  as  regards  exemption  of  property  as  an  execution 
debtor. 

Sake.-  Aaignment  by  Artner-, — An  assignment  by  partners  of  the  part* 
aership  property  for  the  payment  of  the  firm  debts  is  valid,  although  it 
does  not  embrace  the  individual  property  of  any  of  the  partners. 

Sum— Partner  not  EaiitUd  to  Exemption  from  Firm  Assets.— Where  part- 
ners make  a  voluntary  assignment  of  the  partnership  property  for  the 
benefit  of  their  creditors,  they  are  not  entitled  to  any  exemption  from 
■ucb  property  until  the  partnership  debts  are  fully  paid. 

Prom  the  Washington  Circuit  Court. 
■0.  if.  AUpaugh,  J.  C.  Lawler,  S.  B.  Voyles  and  H.  Morris, 
for  appellant. 

Howz,  J.— On  the  1st  day  of  February,  1883,  William 
™.  Alexander  and  William  R.  Logan,  then  partners  in  busi- 
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ness  under  the  firm  name  of  W.  F.  Alexander  &  Co.,  at 
Salem,  in  Washington  county,  being  indebted  and  in  embar- 
rassed and  failing  circumstances,  made  a  voluntary  assign- 
ment to  the  appellant  Hopkins,  in  trust  for  the  benefit  of  all 
their  bona  fide  creditors,  of  all  their  property,  rights,  credits, 
moneys  and  effects,  of  every  kind  and  description.  The  ap- 
pellant Hopkins  accepted  the  trust,  qualified  and. entered 
upon  the  discharge  of  his  duties  as  such  assignee.  On  the 
29th  day  of  December,  1884,  the  assignee  Hopkins  submit- 
ted to  the  court  a  verified  report  of  his  proceedings,  as  such 
assignee,  which  report  he  asked  the  court  to  approve  and 
confirm,  and  to  discharge  him  from  the  duties  of  his  trust. 

Upon  this  report,  the  court  made  a  special  finding  of  facta, 
and  stated  its  conclusions  of  law  thereon,  in  substance,  as 
follows : 

The  court  finds  that  William  F.  Alexander  and  William 
R.  Logan  were  partners,  doing  business  under  the  name  and 
style  of  W.  F.  Alexander  &  Co. ;  that  as  such  partners  and 
individuals,  they  made  a  voluntary  assignment  to  George  E. 
Hopkins,  under  the  statute  of  the  State  of  Indiana  regu- 
lating voluntary  assignments  for  the  benefit  of  creditors; 
that  all  of  the  property  assigned  was  partnership  property, 
ho  individual  property  of  either  of  the  assignors  being  in- 
cluded in  such  assignment;  that  all  the  indebtedness  filed 
and  allowed  against  the  estate  of  said  assignors,  and  against 
said  assignee,  was  copartnership  indebtedness,  there  being 
no  indebtedness  of  either  of  said  assignors  filed  and  allowed. 
And  the  court  further  finds,  that  the  appraisers  set  off  to  and 
said  assignee  allowed  each  of  said  assignors  to  claim  and  hold, 
from  said  partnership  property,  goods  and  cash  to  the  value 
of  $600  each,  making  a  total  of  $1,200,  as  exempt  under  said 
statute  from  sale  for  the  payment  of  the  indebtedness,  and  said 
assignee  now  claims  credit  for  said  sum  of  $1,200,  exempted 
from  sale  as  aforesaid. 

Upon  the  foregoing  facts,  the  court  states  as  a  conclusion 
of  law,  that  said  assignors  are  not  entitled  to  take  or  hold 
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any  goods,  chattels  or  money,  of  or  belonging  to  said  part- 
nership assets,  as  exempt  from  sale,  until  the  copartnership 
debts  are  paid.  And  the  court  refuses  to  confirm  said  report 
and  allow  said  credit  of  (1,200  to  said  assignee,  and  the  re- 
mainder of  said  report  the  court  finds  to  be  correct,  and  said 
assignee  is  ordered  to  collect  from  said  assignors  the  sum  of 
(600  each,  and  to  pay  the  same  into  court  for  the  use  and 
benefit  of  the  creditors  herein,  to  which  ruling  of  the  court 
and  conclusion  of  law,  the  assignee  George  E.  Hopkins  at 
the  time  excepts. 

From  the  action  of  the  circuit  court  upon  his  report,  the 
assignee  Hopkins  prosecutes  this  appeal  and  has  here  assigned 
errors  which  call  in  question  the  court's  conclusion  of  law, 
its  refusal  to  confirm  his  report,  and  its  order  directing  him 
to  collect  from  each  assignor  the  sum  allowed  him  as  an  ex- 
emption. In  argument,  however,  the  assignee's  counsel  ex- 
pressly state  "that  there  is  but  one  question  in  this  case, 
namely :  Are  the  partners  entitled  to  the  exemption  provided 
for  by  section  2670,  R.  S.  1881,  from  partnership  assets,  where 
there  are  no  individual  assets?" 

We  are  authorized,  therefore,  to  confine  our  opinion  in 
this  case  to  the  consideration  and  decision  of  this  one  ques- 
tion, especially  so,  we  think,  as  no  other  question  is  even  sug- 
gested by  the  assignee's  counsel  in  their  brief  of  this  cause. 

Under  the  law  of  this  State  providing  for  voluntary  as- 
signments of  personal  and  real  property  in  trust  for  the  ben- 
efit of  creditors,  which  has  been  in  force  since  August  6th, 
1859,  it  has  been  held  by  this  court,  and  correctly  so  we  think, 
that  an  assignment  by  copartners  of  all  the  copartnership 
property,  for  the  payment  of  the  partnership  debts,  will  be 
valid,  although  it  does  not  embrace  the  individual  property 
of  any  of  the  partners.  Blake  v.  Faulkner,  18  Ind.  47.  In 
this  case  the  court  found,  as  we  have  seen,  that  all  of  the  prop- 
erty assigned  was  partnership  property,  and  that  no  individual 
property  of  either  of  the  partners  was  included  in  their  as- 
signment.   The  indenture  of  assignment,  which  appears  in 
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the  record  of  this  cause,  shows  upon  its  face  that  it  was  exe- 
cuted in  trust  for  the  benefit  of  all  the  bona  fide  creditors  of 
the  partnership,  and  the  individual  creditors  of  either  of  the 
partners,  if  there  were  any,  were  not  mentioned  or  provided  for 
in  such  indenture.  The  court  found  that  all  the  indebtedness, 
filed  and  allowed  against  the  trust  estate  or  against  the  assignee, 
was  copartnership  indebtedness,  and  that  no  individual  debt 
of  either  of  the  partners  had  beeu  filed  and  allowed. 

In  the  ninth  section  of  the  voluntary  assignment  law  (sec- 
tion 2670,  R.  S.  1881),  it  is  provided  as  follows :  "  If  the  as- 
signor is  a  resident  householder  of  this  State,  said  appraisers 
shall  set  off  to  said  assignor  such  articles  of  property  or  so 
much  of  the  real  estate  mentioned  in  the  inventory  as  he  may 
select,  so  that  the  same  shall  not  exceed  three  hundred  dollars ; 
and  the  appraisers  shall  in  their  appraisement  specify  what 
articles  of  property  and  the  value  thereof,  or  what  part  of  the 
real  estate  and  its  value,  they  have  so  set  apart  to  the  assignor." 

Assuming  to  act  under  this  section  of  the  statute,  as  we 
may  suppose,  the  appraisers  set  apart  to  each  of  the  assignors, 
and  the  assignee  allowed  him,  out  of  the  assigned  partnership 
property,  in  personal  goods  and  money,  the  sum  of  six  hun- 
dred dollars  in  value,  as  exempt  from  the  operation  of  their 
assignment.  It  will  be  observed  that  the  exemption  allowed 
to  each  of  the  assignors  was  in  double  the  sum  specified  in 
the  section  quoted  of  the  voluntary  assignment  law.  This 
section  has  never  been  expressly  amended ;  but  it  was  held 
by  this  court,  in  O'Neil  v.  Beck,  69  Ind.  239,  that  such  sec- 
tion had  been  amended  by  implication  so  as  to  enlarge  the 
assignor's  exemption  to  the  sum  of  $600.  The  court  there 
said:  ""We  think  it  clear  that  it  was  intended  by  the  act  of 
1859  to  exempt  from  the  assignment,  and  to  save  to  the 
debtor,  just  the  amount  that  was  exempted  from  sale  on 
execution  against  the  debtor.  In  each  case  the  amount  of 
the  exemption  was  $300.  *  *  *  The  act  of  1879  increases 
the  amount  of  property  exempted  from  sale  on  execution  for 
debts  to  8600.     And  we  think,  in  accordance  with  the  spirit 
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and  purpose  of  the  act  of  1879,  it  should  be  held  to  equally 
enlarge  by  implication  the  amount  to  be  reserved  to  the  debtor 
making  an  assignment  under  the  act  of  1859." 

We  are  impressed  with  the  opinion  that  it  ires  the  inten- 
tion of  the  General  Assembly,  in  the  enactment  of  the  ex- 
emption section  above  quoted  of  the  voluntary  assignment 
law,  to  place  the  failing  debtor,  who  voluntarily  surrenders  all 
his  property  for  the  benefit  of  all  his  creditors,  under  such 
law,  on  precisely  the  same  footing  and  to  give  him  precisely 
the  same  right,  no  greater  and  no  less,  as  to  the  exemption 
of  a  reasonable  amount  of  his  property  from  seizure  or  sale 
for  the  payment  of  his  debts,  as  the  execution  debtor  had 
under  the  existing  law  of  this  State.  It  is  settled  by  the  de- 
cisions of  this  court,  however,  that  partnership  property,  or 
an  interest  therein,  can  not  be  claimed  by  a  member  of  the 
firm  as  exempt  from  sale  on  execution  for  a  partnership  debt. 
low  v.  Blair,  72  Ind.  281 ;  Smith  V.  Harris,  76  Ind.  104 ; 
State,  ex  rd.,  v.  Emmons,,^  Ind.  452. 

The  interest  of  a  partner  in  partnership  property  is  not  an 
interest  in  the  specific  property,  but  an  interest  in  what  may 
remain  of  the  partnership  assets,  after  the  payment  and  dis- 
charge of  all  debts  and  liabilities  of  the  firm  to  third  persons 
and  to  each  other,  upon  the  close  of  the  copartnership  busi- 
ness. Dondlan  v.  Hardy,  57  Ind.  393.  We  are  of  opinion 
that  the  assignors  in  a  voluntary  assignment  for  the  benefit 
of  creditors,  under  our  statute,  are  no  more  entitled  than 
would  be  an  execution  defendant  to  claim,  as  an  exemption, 
a  specific  part  or  share  of  the  partnership  property,  or  any 
interest  therein.  The  court  did  not  err,  therefore,  in  holding 
as  its  conclusion  of  law,  that  the  assignors  were  not  entitled 
to  take  or  hold  any  goods,  chattels  or  money,  of  or  belonging 
to  the  partnership  assets,  as  exempt  from  sale,  until  the  part* 
sership  debts  were  fully  paid. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct  9, 1SS6 ;  petition  for  a  reheating  overruled  Dec.  10, 1885. 
Vol.  104.— 11 
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BOTHWELL  «.  MlLLIKAN. 

GRAVEL  Boai>.— Collection  of  Assessment  by  Sale  of  Real  Estate.-  -Under  sec- 
tion 5097,  B.  B.  1881,  an  assessment  for  the  construction  of  a  gravel 
road  may  be  collected  as  other  taxes  by  a  sale  of  real  estate  bj  the 
county  treasurer. 

Same. — Lien  of  Purchaser  for  Taxes  Paid. — Where  the  Bale  does  not  operate 
to  convey  title,  the  purchaser  takes  a  lien  for  all  taxes  paid  by  him,  to- 
gether with  the  statutory  penalty. 

Sake. — Tender. — Pleading. — One  seeking  relief  from  a  sale  of  lsnd  for 
taxes,  must  make  a  tender  of  the  amount  due,  and  where  the  amount  is 
capable  of  computation,  the  plaintiff  mast  state  in  his  complaint  the 
Bum  tendered,  so  the  court  may  determine  its  sufficiency. 

Same.— An  averment  in  the  complaint,  that  the  plaintiff  "offered  to  pay 
the  defendant  all  money  due  to  him  "  for  the  sum  paid  by  the  latter  on 
the  sale,  without  stating  the  amount,  is  not  sufficient. 

Harmless  Eehob. — Practice, — Where  the  ultimate  judgment  is  one  of 
which  the  appellant  can  not  complain,  intermediate  errors  are  harmless. 

Costs.— Compliant  to  Quiet  Title,- -Counter-Claim  to  Foreclose  Lien.— Where  a 
plaintiff  brings  a  suit  to  quiet  title,  and  the  defendant,  by  a  counter- 
claim, sets  forth  a  lien  aad  obtains  a  judgment  against  the  plaintiff 
foreclosing  it,  he  is  entitled  to  recover  costs. 

From  the  Morgan  Circuit  Court. 

W.  8.  Shirley,  for  appellant. 

G.  A.  Adams  and  J.  S.  Newby,  for  appellee. 

Elliott,  J. — The  principal  question  in  this  case  is  as  to 
the  authority  of  the  treasurer  to  sell  real  estate  upon  an  as- 
sessment made  for  building  a  gravel  road. 

The  constitutionality  of  the  statute  authorizing  the  levying 
of  taxes  for  constructing  gravel  roads  has  been  so  many  times 
affirmed  by  this  court,  and  by  other  courts,  that  the  question 
may  be  considered  as  at  rest.  The  authority  to  enact  such 
statutes  being  assumed,  the  only  question  is  as  to  their  force 
and  effect. 

The  statute  providing  for  the  assessment  of  taxes  for  the 
construction  of  gravel  roads  plainly  contemplates  that  such 
taxes  may  be  collected  as  other  taxes,  by  sale  of  property.  R. 
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8. 1881,  section  5097.  It  would  completely  nullify  the  stat- 
ute to  hold  that  there  is  a  lien  for  such  taxes,  but  no  power 
to  enforce  the  lien.  We  are  clearly  of  the  opinion  that  such 
taxes  may  be  collected  by  a  sale  of  property.  We  can  not 
hold  that  the  Legislature  meant  to  do  such  a  vain  thing  as  to 
create  a  lien  without  providing  means  of  enforcing  it.  There 
is  certainly  nothing  in  the  statute  leading  to  any  such  con- 
clusion. 

Where  the  sale  does  not  operate  to  convey  title,  the  pur- 
chaser secures  a  lien  for  all  taxes  paid  by  him,  together  with 
the  statutory  penalty.  The  trial  court  did  right  in  holding 
that  the  purchaser  acquired  a  lien  although  the  sale  was  void. 

The  Btatute  places  taxes  assessed  for  the  construction  of 
gravel  roads  on  substantially  the  same  footing  as  other  taxes, 
and  all  the  usual  incidents  attach  to  a  sale  made  for  gravel 
road  taxes,  among  them  the  right  to  the  statutory  penalty. 

There  was  general  authority  to  levy  the  tax  and  sell  the 
property  of  the  appellant,  and  be  could  not  have  relief  with- 
out making  a  tender  of  the  amount  due  the  appellee.  Peck- 
ham  v.  MMikan,  99  Ind.  352 ;  BickeUs  v.  Spraker,  77  Ind. 
371,  p.  376;  MeWMnney  v.  Brinker,  64  Ind.  360;  (My  of 
Dtlpki  v.  Bomn,  61  Ind.  29,  vide  auth.  p.  33. 

The  complaint  does  not  plead  a  sufficient  tender.  The  sum 
due  the  appellee  was  capable  of  exact  computation,  and  it 
was  the  duty  of  the  appellant  to  state  in  his  complaint  the 
sum  tendered,  so  as  to  enable  the  court  to  judge  whether  the 
tender  was  sufficient.  Oonwellv.  Claypool,  8  Blackf.  124; 
Jfiffir  v.  McGehee,  60  Miss.  903;  Chase  v.  Welsh,  45  Mich. 
345.  The  appellant's  complaint  does  not  even  aver  that  he 
tendered  the  taxes  and  penalty ;  it  simply  avers  that  he  "  has 
offered  to  pay  to  the  defendant  all  money  due  to  him  for  said 
sum  so  paid  to  the  said  treasurer  and  auditor  on  said  sale  as 
aforesaid,  which  he  refused  to  accept."  This  is  plainly  insuf- 
ficient. It  is  not  for  the  plaintiff  to  determine  what  is  due 
the  defendant ;  that  is  for  the  court  upon  the  facts  stated. 
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Aside  from  this  consideration,  it  appears  that  the  pleading  is 
bad,  for  the  theory  of  the  complaint  is  that  if  the  defendant 
was  entitled  to  anything  at  all,  it  was  simply  the  money  ac- 
tually paid  out  by  him,  and  the  inference,  therefore,  is  that 
this  was  all  that  was  tendered.  Upon  this  assumption  the 
tender  was  insufficient,  because  the  appellee  was  entitled  to 
the  statutory  penalty. 

Judgment  affirmed. 

Filed  Oct.  28, 1885. 

On  Petition  fob  a  Rehearing. 

Elliott,  J. — The  appellant  complains  that  we  did  not  de- 
cide what  penalty  the  appellee  was  entitled  to  recover,  and 
insists  that  we  now  decide  that  question.  We  did  not  deem 
it  necessary  to  expressly  decide  the  question,  for  the  reason 
that  the  judgment  was  for  a  less  sum  than  the  appellee  was 
entitled  to  recover,  even  computing  the  penalty  at  the  lowest 
sum  fixed  by  any  of  the  statutes  upon  the  subject  of  taxes. 
Where  the  ultimate  judgment  is  one  of  which  the  appellant 
can  not  justly  complain,  intermediate  errors  are  harmless. 
Krug  v.  Davis,  101  Ind.  75. 

Another  point  urged  in  the  petition  is,  that  we  did  not  dis- 
cuss the  ruling  on  the  motion  to  tax  costs.  This  point  we 
now  expressly  decide  against  the  appellant  without  discus- 
sion, for  we  think  the  question  so  free  from  difficulty  as  not 
to  require  discussion.  What  we  decide  is  this :  Where  a 
plaintiff  brings  a  suit  to  quiet  title,  and  the  defendant,  by  a 
counter-claim,  sets  forth  a  lien,  and  obtains  a  judgment  against 
the  plaintiff  foreclosing  the  lien,  he  is  entitled  to  recover  costs. 

Petition  overruled. 

Filed  Dec.  9, 1885. 
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No.  12,301. 

Anderson  v.  Wobley. 

TaBPAteaG  AmxAxa. — Ettrayt.— Sfaftrf*  Goratmed. — The  right,  under  sec- 
lion  1837,  S.  8.  1881,  to  detain  and  treat  trespassing  animals  as  estrays, 
ii  confined  to  cases  where  such  animals  "break  into  the  incloenre  "  of 
*oj  person,  and  not  where  thej  wander  upon  the  unincloeed  lands  of 

Bake.— Damage*.— Beptarin. — Where  the  animals  of  a  known  owner  tem- 
porarily escape  from  hi*  incloenre,  and  are  found  trespassing  on  the  un- 
incloted  lands  of  another,  the  latter  has  no  right  to  seize  and  detain  the 
animals  for  the  purpose  of  enforcing  payment  of  damages  and  costs 
under  the  estray  law;  and  tor  animals  so  detained  the  owner  may 
maintain  replevin. 

From  the  Lake  Circuit  Court. 

K  Griffin  and  G.  F.  Griffin,  for  appellant. 

T.  &  Faneker,  for  appellee. 

Mitchell,  J.— On  the  24th  day  of  September,  1883, 
Worley's  cattle,  twenty-four  in  number,  escaped  through  the 
fence  enclosing  his  pasture,  into  a  lane  between  Anderson's 
laud  and  his  own.  Going  thence  over  some  unincloeed  lands 
belonging  to  Anderson,-  they  were  found  in  the  tatter's  corn- 
field, which  was  partially  uninolosed.  After  being  in  his  field 
for  the  space  of  about  an  hour,  the  animals  were  driven  out 
by  Anderson  and  confined  in  a  lot  on  his  farm.  In  less  than 
an  hour  afterwards  Worley  appeared,  offered  to  pay  the  dam- 
ages, and  requested  permission  to  take  his  cattle.  This  was 
refined,  except  upon  condition  that  he  would  pay  one  dollar 
and  fifty  cents  for  each  animal.  Worley,  on  the  same  day, 
called  three  neighbors,  who  appraised  Anderson's  damage  at 
two  dollars,  whereupon  the  former  tendered  him  three  dol- 
lars and  demanded  his  cattle.  Failing  to  obtain  possession, 
Worley  commenced  this  action  for  the  recovery  of  his  ani- 
mals on  the  25th  day  of  September,  1883. 

There  was  a  trial  by  the  court,  finding  that  the  plaintiff 
was  the  owner  of  the  property,  and  that  the  damages,  amount- 
ing to  two  dollars  and  twenty-eight  cents,  had  been  tendered 
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and  brought  into  court  for  the  defendant;  judgment  accord- 

The  appellant  contends  that  the  owner  of  the  animals  was 
not  entitled  to  recover  possession  of  them  until  he  had  first 
paid  "  fifty  cents  a  head  and  paid  the  appraisers'  fees." 

Conceding  that  the  appellant's  cornfield  was  not  inclosed, 
his  counsel,  nevertheless,  undertake  to  maintain  that  section 
4837,  R.  S.  1881,  is  applicable  to  the  case.  That  section  pro- 
vides that,  "  When  any  domestic  animal  shall  break  into  the 
inclosure  of  any  person,  such  person,  without  regard  to  the 
season  of  the  year,  may  take  up  such  animal  as  if  an  estray, 
whether  the  owner  be  known  to  him  or  not,  and  shall  pro- 
ceed as  provided  by  law  of  estrays,  except  as  herein  pro- 
vided." 

We  think  the  right  to  detain  and  treat  trespassing  animals 
as  estrays  under  the  foregoing  section,  where  such  animals  es- 
cape from  their  owner,  is  confined  to  cases  where  such  ani- 
mals "  break  into  an  inclosure,"  and  not  where  they  wander 
upon  the  uninclosed  land  of  another. 

Under  section  4835  damages  are  recoverable  by  the  owner 
of  lands  where  domestic  animals  break  into  an  inclosure,  or 
wander  upon  the. lands  of  another ;  and  where  animals  are  not 
permitted  by  order  of  the  county  board  to  graze  upon  the 
uninclosed  commons,  such  damages  are  recoverable  whether 
the  lands  are  inclosed  or  uninclosed. 

There  is  no  controversy  in  this  case  about  the  damages. 
The  question  was  whether  the  owner  of  the  uninclosed  corn- 
field, on  which  the  animals  were  found  trespassing,  might  de- 
tain them  from  the  owner  until  the  damages,  including  the 
fees  provided  in  the  act  concerning  estrays,  were  paid.  The 
court  below,  we  think,  correctly  held  that  he  could  not  so  hold 
them. 

This  summary  method  of  enforcing  payment  of  damages, 
and  costs  of  taking  up,  applies  only  to  inclosed  lands,  or  to 
animals  which  are  estray.  Every  person  is  bound  to  confine 
his  animals  to  his  own  lands,  except  as  regulated  by  order  of 
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the  board  of-  commissioners.  He  is  liable  for  all  damages  done 
by  his  animals  upon  the  lands  of  others,  whether  such  lands 
are  inclosed  or  uninclosed ;  but  for  trespasses  of  cattle  escaped 
from  a  known  owner,  upon  uninclosed  lands,  the  land-owner 
is  not  authorized  to  seize  the  animals  for  the  purpose  of  en- 
forcing payment  of  damages  and  costs. 
Judgment  affirmed,  with  costs. 

Filed  Deo.  9,  1885. 


No.  12,228. 

Harlan  v.  Jones. 


Taxes,— Lien  for  Taxm  Paid  vhik  Holding  Title.—  Volunteer.— One  who, 
while  holding  the  title  to  real  estate  under  a  sheriff's  eale,  redeems  it 
from  a  tax  Bale,  and  alio  pays  other  taxes  thereon,  may,  where  such 
sheriff1*  tale  ia  set  aside,  enforce  a  lien  for  the  taxes  paid,  as  he  can  not 
be  deemed  a  volunteer. 

From  the  Tipton  Circuit  Court. 

N.  R.  TAnsday  and  J.  W.  Kern,  for  appellant. 

/.  W.  Robinson,  for  appellee. 

Elliott,  J. — The  material  allegations  of  the  appellee's 
complaint  are  these:  Creditors  of  Joshua  K.  Harlan  obtained 
judgments  against  him,  and  also  obtained  a  decree  declaring 
that  a  conveyance  to  his  wife,  the  appellant,  of  the  land  de- 
scribed in  the  complaint,  was  fraudulent,  and  adjudged  that 
it  be  set  aside.  On  these  judgments  the  land  was  sold,  the 
appellee  purchased  it,  and  subsequently  received  a  deed  from 
the  sheriff.  A  complaint  to  review  the  judgment,  declaring 
the  conveyance  fraudulent,  was  afterwards  filed  by  the  appel- 
lant, and  she  succeeded  in  having  that  judgment  annulled. 
The  appellee  redeemed  the  land  from  a  tax  sale  and  also  paid 
taxes  that  accrued  upon  the  land,  and  this  suit  was  brought 
to  enforce  a  Hen  for  the  taxes  paid. 
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The  appellant's  counsel  contend  that  the  payment  of  the 
taxes  by  the  appellee  was  voluntary.  This  position  is  not 
tenable.  The  appellee  had  color  of  title,  and,  indeed,  as  long 
as  the  judgment  declaring  the  land  to  be  subject  to  sale  on 
the  executions  against  Joshua  K.  Harlan  stood  unreversed,  he 
had  a  valid  title.  He  can  not,  therefore,  be  deemed  a  mere 
volunteer.  He  did  not  pay  the  taxes  for  the  purpose  of  mak- 
ing himself  the  creditor  of  the  appellant,  but  for  the  purpose 
of  protecting  from  Bale  land  to  which  it  had  been  adjudged 
by  a  court  of  general  jurisdiction  the  appellant  had  no  title. 
In  no  just  sense  can  the  appellee  be  regarded  as  a  volunteer, 
seeking  to  make  another  his  debtor.  We  have  no  doubt  that 
the  appellee  has  a  right  to  enforce  a  lien  for  the  taxes  naid 
by  him. 

Judgment  affirmed. 

Filed  Dec,  9, 1886. 


No.  11,184. 
The  School  Town  of  Monticello  v.  Grant  et  at.. 

Evnwirct— Heading*.—- The  pleadings  in  a  cause,  u  well  u  the  other  pa- 
pen  constituting  the  basil  of  the  action,  are  before  the  court  without 
being  read  in  evidence. 

Practice. — A-numdmtM  of  Complaint. — Statute  of  IAmitaturu. — An  amend- 
ment to  a  complaint  has  relation  to  the  time  at  which  the  complaint 
was  filed.  It  is  only  where  the  amendment  sets  op  some  claim  or  title, 
not  previously  asserted,  and  involving  the  statute  of  limitations,  that  a 
different  rule  applies. 

Sua — School  Corporation. — Where  it  is  apparent  that  a  town  was  sued  as 
a  school  corporation,  but  it  is  not  specifically  described  as  such  in  the 
complaint,  the  filing  of  an  amended  complaint  so  describing  it  relates 
hack  to  the  time  of  filing  the  original  complaint. 

Bale.— ihyatsnl  m  Void  Securities. — Wherea  sale  is  for  cash,  and  securities 
which  are  void,  or  prove  to  be  void,  are  taken  In  payment,  the  creditor 
nay  sue  and  recover  on  the  origins!  cause  of  action. 
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iuu.~Qtation  for  Jury. —  Wtight  0/  Evidence. — Whether  a  given  transac- 
tion, in  i  controverted  case,  constitutes  ■  payment]  is  a  question  for  the 
jerj,  and  id  verdict  will  not  be  disturbed  on  the  weight  of  the  evidence. 

From  the  Cass  Circuit  Court. 

A.  W.  Reynolds,  E.  B.  Sellers,  M.  Winfield  and  C.  E.  Taber, 
for  appellant. 
8.  T.  Mc  Cornell,  for  appellees, 

Niblack,  J. — The  proceedings  which  resulted  in  this  ap- 
peal were  commenced  in  the  White  Circuit  Court  on  the  22d 
day  of  April,  1 876,  by  George  H.  Grant,  Turner  W.  Hay nes 
aad  William  F.  Spencer,  partners,  constituting  the  firm  of 
George  H.  Grant  &  Co.,  against  "  toe  Town  of  Montioello,  a 
corporation  for  school  purposes." 

The  sonunonfl  was  served  on  the  president  of  the  board  of 
trustees,  and  the  clerk  and  treasurer,  of  the  town  of  Monti- 
cello,  and  on  Hannawalt,  Boshnell  and  Sims,  school  trustees 
of  said  town. 

The  action  was  for  school  desks  and  school  furniture  used 
in  a  school  building,  and  the  venue  was  changed  to  the  Car- 
roll Circuit  Court,  where,  on  the  3d  day  of  May,  1877,  the 
plaintiffs,  by  leave  of  court,  filed  an  amended  complaint,  sub- 
stantially the  same  as  the  complaint  first  filed,  except  that  it 
described  the  defendant  as  the  "  School "  Town  of  Montioello. 

The  defendant  answered : 

Ural.  In  denial. 

Second.  Payment. 

Third.  The  six  years'  statute  of  limitations. 

Issues  were  formed  upon  the  second  and  thirds  paragraphs 
of  answer,  and  there  was  a  verdiot  and  judgment  for  the  de- 
fendant. That  j  udgment  was  reversed  by  this  court.  Grant 
v.  School  Town  of  Montioello,  71  Ind.  58. 

After  the  cause  was  remanded,  the  venue  was  again  changed 
to  the  Cass  Circuit  Court,  ffhere  some  additional  paragraphs- 
of  answer  were  filed,  upon  which  issues  were  joined,  and 
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where  a  second  trial  resulted  in  a  verdict  and  judgment  for 
the  plaintiffs,  and  in  the  prosecution  of  this  appeal. 

The  questions  discussed  by  counsel  are  such  only  as  were 
reserved  upon  the  appellant's  motion  for  a  new  trial. 

This  court  held  at  the  former  hearing,  that  upon  the  evi- 
dence then  before  it  the  demand  in  suit  was  not  barred  by 
the  statute  of  limitations,  and,  so  far  as  that  question  is  now 
involved,  the  evidence  in  the  record  before  us  is  substantially 
the  same  as  it  was  at  that  hearing. 

It  was  then,  as  it  still  is,  a  settled  rule  of  judicial  construc- 
tion that  the  pleadings  in  the  cause,  as  well  as  the  other  pa- 
pers constituting  the  basis  of  the  action,  are  before  the  court 
without  being  read  in  evidence.  New  Albany,  etc.,  P.  R.  Co. 
v.  Stalloup,  62  Ind.  345 ;  Boots  v.  Canine,  94  Ind.  408.  It 
may,  therefore,  be  accepted  as  the  law  of  this  case  that  the 
demand  was  not  barred  by  the  statute  of  limitations  when  the 
action  was  commenced. 

When  this  case  was  here  before,  the  present  appellant  made 
the  point  that  the  amended  complaint,  describing  the  defend- 
ant as  the  "School "  Town  of  Monticello,  was  the  substitution 
of  a  new  and  materially  different  complaint,  as  compared 
with  the  one  first  filed,  and  was  hence  the  commencement  of 
a  new  action  against  another  defendant  more  than  six  years 
after  the  cause  of  action  had  accrued,  but  this  court  made  no 
distinct  ruling  upon  that  particular  point  as  it  was  then  pre- 
sented, and  because  of  that  seeming  omission  the  same  point 
is  now  renewed  and  urged  with  much  earnestness  and  elabo- 
ration, citing  Miller  v.  Mclntire,  1  McLean,  85,  Lagow  v. 
Neihon,  10  Ind.  183,  Jones  v.  Porter,  23  Ind.  66,  Hawthorn  v. 
State,  ex  rel.,  57  Ind.  286,  and  Floyd  v.  Floyd,  90  Ind.  130. 
These  authorities  have  reference  to  cases  in  which  new  par- 
ties are  brought  before  the  court  by  amendment,  and  not  to 
cases  in  which  there  is  an  amended  description  of  a  defend- 
ant already  before  the  court,  whether  by  the  due  service  of 
process  or  otherwise.  The  general  rule  is,  that  an  amend- 
ment to  a  complaint  has  relation  to  the  time  at  which  the  com- 
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plaint  was  filed.  It  is  only,  so  far  "as  we  have  observed,  -where 
the  amendment  sets  up  some  claim  or  title,  not  previously  as- 
serted, and  involving  the  statute  of  limitations,  that  a  dif- 
ferent rule  has  been  applied.  It  was  plainly  inferable  from 
the  facte  averred  in  the  original  complaint,  as  well  as  from 
the  persons  upon  whom  process  was  served,  that  the  appel- 
lant was  sued  as  a  school  corporation.  The  amendment, 
therefore,  which  more  formally  described  the  appellant  as  a 
school  corporation,  did  not  in  any  manner  change  the  nature 
of  the  action,  and  clearly  had  relation  to  the  time  at  which 
the  first  complaint  was  filed.  Such  an  amendment  was  au- 
thorized and  inferentially  recognized  as  a  merely  formal  pro- 
ceeding by  section  99  of  the  code  of  1852,  which  was  in  force 
when  the  amendment  was  made. 

It  was  shown  by  the  evidence  that  in  August,  1870,  George 
H.  Grant  &  Co.,  upon  an  order  previously  given,  shipped  and 
delivered  to  the  school  trustees  of  the  town  of  Monticello 
school  desks,  and  other  school  furniture,  amounting  in  value 
to  the  sum  of  $1,549.20,  and  that  the  school  trustees  in  turn 
afterwards  delivered  to  Grant  &  Co.  county  bonds,  issued  by 
the  board  of  commissioners  of  White  county,  for  a  corre- 
sponding amount.  Whether  these  bonds  were  transferred  to 
Grant  &  Co.  under  circumstances  which  constituted  the  trans- 
action a  payment  for  the  school  desks  and  other  school  fur- 
niture in  question,  was,  aside  from  the  question  of  the  statute 
of  limitations,  the  only  matter  really  in  controversy  at  the 
trial.  These  bonds,  with  others  issued  at  the  same  time,  were 
held  by  this  court  to  have  been  unlawfully  issued,  and  hence 
valueless,  after  they  fell  into  the  hands  of  Grant  &  Co.,  and 
this  suit  is  one  of  the  results  of  that  holding.  See  Bothrock 
v.  Carr,  55  lad.  334. 

It  is  true,  as  contended  by  appellant's  counsel,  that  where, 
in  a  fair  transaction,  one  commodity  is  given  simply  in  ex- 
change for  another,  the  party  receiving  such  commodity  in 
exchange  can  not  repudiate  the  arrangement  and  demand  other 
compensation  because  the  commodity  he  accepted  has  proven 
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to  be  of  do  value.  It  is  also  true,  in  a  general  sense,  that 
"  any  thing  is  a  payment  which  the  creditor  accepts  as  a  pay- 
ment," but  that  is  upon  the  implied  understanding  that  the 
thing  received  in  payment  is  presumably  of  some  value,  either 
general  or  special,  to  the  creditor.  When,  however,  a  sale  is 
for  cash,  and  securities  which  are  void,  or  prove  to  be  void, 
are  taken  in  payment,  the  creditor  may  sue  and  recover  on 
the  original  cause  of  action.  Whether  a  given  transaction, 
in  a  controverted  case,  constitutes  a  payment,  is  a  question  for 
the  jury  to  decide  upon  the  evidence,  and  in  such  a  case  the 
conclusion  reached  by  the  jury  will  not  be  disturbed  in  this 
court  upon  what  may  appear  to  be  the  mere  weight  of  the 
evidence. 

Questions  are  made  here  on  several  of  the  instructions 
given  by  the  circuit  court  at  the  trial,  bat  the  general  prin- 
ciples herein  above  announced  practically  decide  all  ques- 
tions argued  upon  the  instructions. 

Taken  as  a  whole,  we  see  no  available  error  in  any  port  of 
the  instructions. 

The  jury  were,  in  effect,  required  by  the  instructions  to  de- 
termine whether  the  transaction  in  controversy  was  an  ex- 
change simply,  or  whether  the  bonds. were  accepted  abso- 
lutely in  payment,  or  only  contingently  or  collaterally.  There 
was  evidence  strongly  tending  to  sustain  the  verdict,.  No 
sufficient  cause  has,  consequently,  been  shown  for  a  reversal 
of  the  judgment  either  upon  the  instructions  or  the  evidence. 

The  following  authorities  are  cited  as  having  some  relation 
to  the  questions  discussed  in  the  latter  part  of  this  opinion. 
Ridenour  v.  MeClurkin,  6  Blackf.  411;  Louden  v.  Birt,  4 
Ind.  566 ;  Tiljord  v.  Roberta,  8  Ind.  264  ;  Brown  v.  EUlian, 
11  Ind.  449  ;  Dakin  v.  Anderaon,  18  Ind.  52;  Richards  v. 
StogtdeU,  21  Ind.  74;  Hart  v.  Crawford,  41  Ind.  197 ;  Win- 
gate  v.  Neidlinger,  50  Ind.  520 ;  2  Oreenl.  Ev.  (14th  ed.),  sec- 
tion 523,  and  authorities  cited. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Filed  M«j  26,  1885;  petition  for  a  rehearing  overruled  Dec  10, 1885. 
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Bube  v.  Simonson. 

WilEROODEBB. — Change  of  Cha-tnet— Riparian  Owner. — Aejaieteenee. — 
loppe!.— Tretmmption. — Where  a  change  is  mode  in  the  flow  of  a  natural         iih   173 
watercourse,  either  artificially  or  otherwise,   and  riparian  owners  ac-         1W   CT3| 
quiem  in  the  new  state  of  the  stream  for  so  long  a  time  that  new  rights  jm    iva 

Heme,  or  maj  be  presumed  to  have  accrued,  such  acquiescence  is  bind-  -  - — -' 

ing,  and  precludes  a  restoration  of  the  stream  and  its  surroundings  to 
their  original  condition. 

&ua.—QaaL— Bight  a/  Way.— Eminent  Domain.— Benefit*  and  Damage*.— 
fiwtmpiion.— Statvlt  of  Limitation*. — Where  land  is  taken  for  a  right  of 
vay  for*  canal  under  condemnation  proceedings  for  that  purpose,  it  will 
be  presumed  that  all  direct  benefiu  to  tha  owner  were  included  in  the 
ussesaraeut  of  damages;  and  where  the  canal  company  constructs  em- 
bankments and  structures  which  protect  a  riparian  owner's  land  from 
oterflow,  and  maintains  them  for  such  a  period  of  time  as  to  permit  the 
running  of  the  statute  of  limitations,  it  will  be  presumed  that  the 
scqniescence  of  the  owner  of  the  fee  was  due  in  part  to  the  benefit  which 
,  accrued  to  his  land  from  such  enbankments  and  structures,  and  that  all 
the  damages  were  assessed  and  paid. 

Si!W.~  Abandonment  of  Canal.— Right*  of  Riparian  Owner.— In  such  case  the 
abtDdonment  of  the  canal  will  not  divest  the  owner  of  the  fee  of  his 
right  to  have  the  embankments  and  other  structures  maintained  perma- 
nenlljF  for  the  protection  of  his  land. 

IuuRCnoH. —  Wolereomte. — Stale  of  Stream. — Where  a  person  is  undertak- 
ing to  destroy  an  existing  watercourse,  or  to  wrongfully  change  the  ex- 
iting state  of  the  stream,  so  as  to  materially  injure  another's  land,  the 
Utter  is  entitled  to  an  injunction. 

BurxEHx  Coobt. — Atbajstioa  by  Agreement. — IH*mi*aai  of  AppeaL — Notice  to 
Qypartia. — Where,  on  appeal,  a  cause  is  submitted  by  agreement,  a  mo- 
tion to  dismiss  on  the  ground  that  notice  of  the  appeal  has  not  been 
given  to  co-parties,  comes  too  late  to  be  available. 

Coum— Jurisdiction.— &ate  Comity.— The  courts  of  this  State  have  juris- 
diction to  prevent  a  wrong  to  a  citizen  of  another  State  where  the  wrong 
consists  in  doing  an  act  upon  land  in  this  State. 

From  the  Dearborn  Circuit  Court, 

F.  Adkineon,  A.  W.  Gaines,  R.  Hill  and  R.  N.  Lamb,  for 
appellant. 

B.  S.  Given,  H.  D,  MoMullen  and  I).  T.  Downey,  for  appellee. 

Elliott,  J. — There  are  four  paragraphs  in  the  appellant's 
complaint,  and  to  all  of  them  demurrers  were  sustained. 
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Shortly  stated,  the  case  made  by  the  complaint  is  this :  The 
appellant  inherited  land  from  his  father,  who  acquired  it  in 
1809  ;  the  appellee  owns  land  lying  adjoining  and  immedi- 
ately above  that  owned  by  the  appellant.  In  1838  the 
Whitewater  Canal  Company  acquired  a  right  of  way  for  the 
construction  of  a  canal  through  the  lands  now  owned  by 
these  parties,  and  constructed  a  canal  upon  the  right  of  way 
so  acquired.  In  constructing  the  canal,  a  ditch  twenty-five 
feet  deep  and  twenty  feet  wide  was  dug  along  the  bank  of 
the  Whitewater  river.  For  the  purpose  of  obtaining  water 
for  the  canal,  a  feeder-dam  was  constructed  across  that  river 
opposite  the  appellee's  land,  and  a  ditch  cut  from  the  river 
to  the  canal.  To  protect  the  land  now  owned  by  these  par- 
ties from  being  flooded,  and  to  regulate  the  .flow  of  water 
from  the  river  into  the  canal,  the  company  constructed  a 
lock,  with  stone  walls  and  abutments,  by  means  of  which  the 
water  was  conducted  into  the  canal  without  injury  to  adjoin- 
ing lands.  The  construction  of  the  dam  raised  the  bed  of 
the  river  because  of  the  sediment  which  it  caught  and  caused 
to  be  deposited.  In  1866  the  dam  was  broken,  and  the 
greater  part  washed  away.  The  canal  was  then  abandoned, 
but  the  canal,  with  all  its  appurtenances,  still  belongs  to 
the  Whitewater  Canal  Company.  In  the  condition  that  the 
lock,  appurtenances,  and  the  embankments  now  are,  no  water 
flows  into  the  canal  when  the  river  is  in  Its  usual  stage,  bnt  in 
times  of  ordinary  freshets  it  does  flow  from  the  river  into 
the  channel  of  the  canal.  If  the  lock,  appurtenances  and 
embankments  are  removed,  the  water  from  the  river  will  flow 
into  the  channel  of  the  canal,  the  land  of  the  appellant  will  be 
flooded,  and  his  soil  washed  away.  The  lock  and  embank- 
ments are  necessary  to  prevent  the  flooding  of  the  land,  and 
their  removal  will  expose  it  to  injury  from  overflows.  The 
appellee,  without  right,  is  engaged  in  tearing  away  the  lock 
and  its  appurtenances. 

The  lock  and  appurtenances  did  not  belong  to  the  appel- 
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lant,  and  he  can  not  maintain  an  action  as  owner,  although 
the  appellee  is  a  trespasser. 

If  there  is  any  cause  of  action  in  the  appellant,  it  must 
rest  upon  the  ground  that  he  has  acquired  a  right  to  have 
the  artificial  structures,  the  lock,  abutments,  and  embank- 
ments remain  unchanged.  If  there  were  an  express  contract 
vesting  in  him  this  right,  there  would  be  comparatively  little 
difficulty  in  the  case,  bat  no  such  contract  exists,  and  we  are 
to  examine  what  grounds,  if  any  there  are,  upon  which  the 
asserted  cause  of  action  can  he  justly  placed. 

It  is  said  that  one  riparian  owner  must  so  use  the  waters 
of  a  stream  as  not  to  injure  other  proprietors.  We  grant 
this  proposition  as  applied  to  natural  streams,  but  it  does  not 
meet  this  case.  Angell  Watercourses,  sections  332,  335, 
339;  Hebron  O.  R.  Co.  v.  Harvey,  90  Ind.  192  (46  Am. 
R.  199) ;  -Pence  v.  Garrison,  93  Ind.  345 ;  Harris  v.  Mac- 
intosh, 133  Mass.  228.  The  question  here  is,  not  as  to 
the  right  to  divert  the  waters  of  a*  natural  stream,  but  as 
to  the  right  to  remove  artificial  structures  and  embankments 
erected  in  changing  the  state  of  a  natural  stream,  and  thus 
restore  the  stream  to  its  original  condition.  To  such  a  case 
the  doctrine  found  in  Pence  v.  Garrison,  supra,  and  1  High 
on  Injunctions,  sections  794,  815,  does  not  apply. 

Eliminating,  as  we  have  done,  the  irrelevant  arguments  ad- 
vanced, and  clearing  the  case  of  matters  foreign  to  its  merits, 
we  find  the  real  question  to  be  this,  has  the  appellant  a  right 
to  have  continued  the  artificial  structures  which  so  changed 
the  natural  watercourse  as  to  protect  his  land  from  injury? 

Upon  this  question  the  law  is  with  the  app%llant.  There 
are  two  reasons  for  this  conclusion.  Of  these  in  their  order : 
First.  The  long  acquiescence  in  the  change  made  in  1838  pre- 
cludes a  restoration  of  the  stream  and  its  surroundings  to  their 
original  condition. 

Out  proposition  is  well  supported  by  authority.  Mid- 
dlthm  v.  Gregorie,  2  Rich.  (S.  C.)  631,  is  a  well  reasoned 
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case,  and  we  make  the  following  extract  from  it:  "No 
one  has  a  right  to  divert  a  stream  from  its  natural  cur- 
rent, to  the  prejudice  of  those  who  own  lands  below.  But 
where  it  has  been  done  by  a  party  above  for  twenty  years,  his 
original  wrong  has  ripened  into  a  prescriptive  right.  Let  the 
proposition  be  reversed.  Is  the  party  below  incapable  of  ac- 
quiring a  right  of  exemption  from  having  his  land  overflowed, 
by  the  water's  being  restored  to  its  natural  course  ?  This  is 
what  the  plaintiff  contends  for.  He  says,  for  more  than  forty 
years  he  has  accommodated  himself  to  a  state  of  things  ex- 
isting by  mutual  consent,  or  brought  about  by  the  acts  of  the 
planters  above.  By  way  of  illustrating  his  position,  suppose 
that  in  consequence  of  the  dam  he  had  cut  down  and  drained 
the  land  lying  next  to  the  river,  and  had  planted  it  in 
some  crop  requiring  entirely  a  dry  culture — such  as  corn  or 
cotton.  Would  the  defendant  have  a  right  to  cut  his  dam  and 
destroy  the  growing  crop?  For  all  legal  purposes,  the  plain- 
tiff might,  under  such  circumstances,  have  regarded  his  land 
as  though  the  water  had  never  flowed  through  it.  Indeed,  I 
think  he  would  have  as  much  right  to  enjoy  his  property  in 
security,  as  if  he  had  cultivated  dry  land  above ;  and  it  is 
very  clear,  that  where  one  has  land  lying  adjacent  to  a  stream, 
and  a  proprietor  below  dams  the  water  back  on  him,  the 
former  has  a  right  of  action  to  abate  the  nuisance." 

In  Woodbury  v.  Short,  17  Vt.  387,  it  was  held,  that,  after 
ten  years'  acquiescence  in  the  change  of  a  natural  stream,  a 
riparian  owner  can  not  restore  a  stream  to  its  original  condi- 
tion where  it  would  injure  another  owner.  The  subject  re- 
ceived more  careful  consideration  in  the  case  of  Ford  v. 
Whitlock,  27  Vt  265,  where  it  was  said :  "  But  if  the  diver- 
sion affects  other  proprietors  favorably,  and  the  party  on  whose 
land  the  diversion  is  made  acquiesces  in  the  stream  running 
in  the  new  channel,  for  so  long  a  time  that  new  rights  may 
be  presumed  to  have  accrued,  or  have  in  fact  accrued,  in  faith 
of  the  new  state  of  the  stream,  the  party  is  bound  by  such 
acquiescence,  and  can  not  return  the  stream  to  its  former 
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channel."  It  is  said  by  a  recent  writer  that,  "  When  a  stream 
flowing  through  a  person's  land  is  diverted  into  a  new  chan- 
nel, either  artificially  or  by  a  sudden  flood,  affecting  the  rights 
of  other  riparian  proprietors  favorably,  and  the  owner  acqui- 
esces in  the  new  state  of  the  stream  for  so  long  a  time  that 
Dew  rights  accrue,  or  may  be  presumed  to  have  accrued,  such 
acquiescence  is  binding,  like  a  public  dedication,  and  the 
stream  can  not  be  lawfully  returned  to  its  former  channel." 
Gould  Waters,  section  159. 

Of  the  second  reason,  for  our  proposition :  Where  land  is 
acquired  for  a  public  purpose,  as  a  canal,  railroad,  or  the  like, 
direct  benefits  to  the  owner  from  its  construction  are  deemed 
part  of  the  consideration  paid  by  the  corporation  acquiring 
the  right  to  constrnct  the  public  work.  This  was  so  under 
the  act  which  created  the  Whitewater  Canal  Company  and 
endowed  it  with  corporate  powers,  Mclntire  v.  State,  6 
Blackf.  384;  State  v.  Digby,  5  Blackf.  643;  Vanblartcum 
v.  State,  7  Blackf.  209.  If  embankments  and  abutments 
essential  to  the  construction  and  maintenance  of  the  canal 
did  protect  the  appellant's  land  from  overflow,  they  were  to 
that  extent  a  benefit,  and  the  presumption  is  that  this  benefit 
was  taken  into  consideration,  for  the  ordinary  rule  is,  that  a 
contract  for  a  right  of  way  for  a  canal,  or  a  condemnation 
for  that  purpose  and  the  assessment  of  damages,  includes  all 
direct  benefits  and  damages,  thus  precluding  an  owner  from 
maintaining  a  subsequent  action  for  damages.  Where  the 
use  of  land  is  continued  for  such  a  period  as  to  permit  the 
running  of  the  statute  of  limitations,  the  presumption  U  that 
all  damages  were  assessed  and  paid.  The  Brookville,  etc.,  Go. 
v.  Buffer,  91  Ind.  134  (46  Am.  R.  580) ;  Acton  v.  Fleming, 
66  Ind.  310.  The  same  principle  must  apply  here;  it  must 
be  presumed  that  the  long  acquiescence  of  the  owner  of  the 
fee  was  due,  in  part  at  least,  to  the  benefit  which  accrued  to 
his  land  from  the  embankments  and  structures  constructed 
by  toe  canal  company. 
Vol.  104—12 
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The  abandonment  of  the  canal  did  not  divest  the  appellant 
of  his  rights  nor  invest  the  appellee  with  authority  to  de- 
prive him  of  them.  The  embankment  which  protected  the 
tatter's  land  was  a  benefit  to  him,  and  this  benefit  could  not 
be  taken  from  him.  The  right  thus  secured  him  was  a  per- 
manent one. 

If  the  appellee  or  his  grantors  had  in  no  way  consented 
to  the  erection  of  the  embankments,  he  would  not  be  bound 
by  the  act  of  the  canal  company,  but  consent  was  originally 
given  to  the  change  in  the  state  of  the  watercourse,  and  for 
a  long  series  of  years  the  change  was  acquiesced  in  by  all  who 
were  interested  in  the  matter.  The  building  of  the  dam,  the 
digging  of  the  channel  of  the  canal,  the  construction  of  the 
lock,  and  the  erection  of  the  embankments,  were  parts  of  one 
general  undertaking,  in  which  the  canal  company  and  the  ad- 
joining owners  were  interested  and  to  which  they  mutually 
consented. 

Where  a  defendant  is  undertaking  to  destroy  an  existing 
watercourse,  or  to  wrongfully  change  the  existing  state  of 
the  stream,  so  as  to  materially  injure  the  plaintiff's  land,  the 
latter  is  entitled  .to  an  injunction.  Pence  v.  Garrimn,  su- 
pra; Oliver  v.  New  York  Bay  Cem.  Co.,  38  N.  J.  Eq.  109 j 
Gould  "Waters,  section  513. 

Where  a  cause  is  submitted  by  agreement,  a  motion  to  dis- 
miss on  the  ground  that  notice  of  the  appeal  has  not  been 
given  to  co-parties,  comes  too  late  to  be  of  avail.  2  Works 
Pr.,  section  1094,  auth.  n. ;  People's  Savings  Bank  v.  Finney, 
63  Ind. 460;  Field  v.  Burton,  71  Ind.  380;  Easter  v.  Sa- 
erin,  78  Ind.  640;  Hendricks  v.  frank,  86  Ind.  278 ;  Martin 
v.  Orr,  96  Ind.  491. 

Judgment  reversed. 

Filed  Sept.  24, 1SS5. 

On  Petition  for  a  Rehearing. 
Elliott,  J. — No  brief  was  filed  on  the  merits  of  the  case 
until  after  the  opinion  was  filed,  although  the  cause  was  sub- 
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mitted  in  November,  1882.  Under  the  established  rule,  we 
might  well  dispose  of  the  case  by  saying  that  points  not  made 
od  the  original  argument  will  not  be  considered  on  a  petition 
far  a  rehearing,  but,  in  this  instance,  we  have  thought  that  we 
are,  perhaps,  justified  in  departing  from  that  rule. 

It  is  now  said  that  there  was  no  ruling  on  the  demurrer  to 
the  first  paragraph  of  the  complaint.  There  is  some  con- 
fusion in  the  record,  but  we  think  that  it  shows  that  the 
amended  complaint  supplanted  the  original,  and  that  it  was 
to  all  the  paragraphs  of  this  amended  complaint  that  the  de- 
murrer was-  sustained.  At  all  events,  judgment  upon  demur- 
rer went  against  the  appellant  upon  all  the  paragraphs  of  his 
complaint,  and  this  was  clearly  error,  for  it  certainly  is  wrong 
to  render  judgment  upon  demurrer,  where  there  is  one  good 
paragraph  of  a  complaint  unchallenged.  It  is  manifestly 
error  to  render  judgment  against  a  plaintiff  on  demurrer,  if 
he  has  one  good  paragraph  of  complaint  on  file.  Whether 
we  regard  the  amended  complaint  as  entirely  supplanting  the 
original,  or  whether  we  hold  that  there  was  one  good  para- 
graph unchallenged,  there  was  material  error.  But  there  is 
error  properly  assigned  upon  the  ruling  on  the  demurrer  to 
each  of  the  four  paragraphs  of  the  complaint,  and,  as  these 
were  all  good,  the  judgment  was  erroneous,  for  the  general 
rule  is  that  a  party  is  entitled  to  a  reversal  if  a  demurrer  is 
wrongfully  sustained  to  any  one  of  the  paragraphs  of  his 
complaint. 

It  is  said  that  the  appellee's  land  ought  not  to  be  burdened 
for  the  benefit  of  the  appellant's  land,  for  the  reason  that  the 
land  of  the  latter  is  in  Ohio.  We  regard  it  as  quite  clear 
that  our  courts  may  prevent  a  wrong  to  a  citizen  of  another 
State  in  cases  where  the  wrong  consists  in  doing  an  act  upon 
land  within  our  jurisdiction. 
Petition  overruled. 
RW  Dk.  B,  1886. 
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Kelso  v.  Fleming. 

Novation-. — EiemenU  of  — Novation  is  the  substitution  of  one  debtor,  by 
mutual  agreement,  for  another,  whereby  the  old  debt  is  extinguished. 

Bake. — Assumption  of  Debt  by  Purchaser  of  Real  Estate. — The  agreement  of  a 
purchaser  of  real  estate  to  pay  a  debt  evidenced  by  a  promissory  note 
and  secured  by  a  mortgage,  as  a  part  of  the  purchase-price,  ereu  where 
the  payee  subsequently  agrees  to  accept  the  purchaser  as  the  payor  and 
release  the  maker,  does  not  constitute  a  novation. 

Same. — Pleading.— Qcmcbavm  of  Law.— An  averment  tEiat  the  payee  did  re- 
lease the  maker  is  the  statement  of  a  mere  conclusion  of  law. 

From  the  Dubois  Circuit  Court. 

W.  A.  Traylor  and  W.  8.  Hunter,  for  appellant. 

E.  A.  Ely,  W.  F.  Tovmeend  and  —  Bretz,  for  appellee. 

Mitchell,  J. — This  suit  was  brought  to  recover  on  a  prom- 
issory note,  dated  June  3d,  1881,  due  in  twelve  months.  The 
note  was  signed  by  A.T.  Fleming,  payable  to  Lemuel  L.  Kelso, 
and  called  for  $492.  It  was  assigned  by  written  endorsement, 
dated  the  22d  day  of  August,  1 882,  to  Clara  A.  Thomas,  who, 
it  is  alleged,  has  since  intermarried  with  Zenas  C.  Kelso. 

The  only  answer  upon  which  any  question  arises  presents 
the  following  facts :  It  avers  that  the  day  after  the  note  was 
executed  the  defendant  executed  a  mortgage  conveying  to 
the  payee  certain  real  estate  as  security  for  the  debt.  That 
subsequently,  on  the  2d  day  of  May,  1883,  the  defendant 
sold  and  conveyed  the  land  mortgaged  to  one  Steen,  who  * 
assumed  the  payment  of  the  mortgage  debt  as  part  of  the 
purchase-price.  That  the  payee  of  the  note  agreed  to 
accept  Steen  as  the  payor  of  the  debt  and  release  the  de- 
fendant, and  that,  in  pursuance  of  the  agreement  so  made,  he 
did  release  the  defendant.  It  was  averred  further,  that  at 
the  time  this  agreement  was  made  the  defendant  had  no  no- 
tice of  the  assignment  of  the  note. 

A  demurrer  was  overruled  to  the  answer,  and  upon  evi- 
dence tending  to  sustain  it,  there  was  a  finding  and  judg- 
ment for  the  defendant. 
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The  ruling  on  the  demurrer  and  the  finding  on  the  evi- 
dence are  brought  in  question  by  the  errors  assigned. 

The  question  discussed  relates  to  the  sufficiency  of  the 
fecta  pleaded  in  the  answer  and  proved  by  the  evidence  to 
constitute  a  novation  of  the  debt.  That  the  assumption  of 
the  debt  by  Steen  made  him,  as  between  himself  and  Flem- 
ing, primarily  liable,  is  beyond  question.  Birlce  v.  Abbott, 
103  Ind.  1,  and  cases  cited.  It  does  not  follow,  however, 
that  the  original  debtor  was  thereby  released,  or  that  the 
right  of  the  holder  of  the  note  to  proceed  against  him  was  in 
iny  manner  affected.  Davis  v.  Hardy,  76  Ind.  272 ;  .fosse- 
lyn  v.  Edwards,  57  Ind.  212. 

Nor  do  we  think  that  the  averments  that  the  payee  agreed 
to  accept  the  purchaser  and  release  the  maker  of  the  note 
show  any  consideration  upon  which  to  claim  a  release  or  no- 
vation. 

One  of  the  essential  elements  to  a  novation  is,  that  there 
should  have  been  an  extinguishment  of  the  old  debt ;  and 
another  is,  that  there  should  have  been  a  mutual  agreement 
between  all  the  parties,  that  the  old  debt  should  become  the 
obligation  of  a  new  debtor. 

The  Bale  of  the  land  and  the  assumption  of  the  mortgage 
debt,  so  far  as  the  answer  discloses,  was  a  separate,  independ- 
ent transaction  between  Fleming  and  Steen.  The  agreement 
between  Kelso  and  Fleming,  that  the  former  would  accept 
Steen  as  payor  and  release  the  defendant,  was  equally  inde- 
pendent of  the  sale  of  the  land  and  the  assumption  of  the 
debt  by  the  purchaser. 

Upon  the  conveyance  of  the  land  to  Steen  and  the  assump- 
tion of  the  debt  by  him,  Kelso's  right  to  proceed  against  him 
™  complete,  and  his  subsequent  agreement  to  release  Flem- 
ing was  without  consideration  to  support  it. 

There  was  no  agreement  mutually  entered  into  between  all 
the  parties,  that  Steen  should  become  the  debtor  of  Kelso, 
*ud  that  in  consideration  of  his  so  agreeing  Fleming's  debt 
would  be  released.    As  between  Fleming  and  Kelso,  the 
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debt  remained  the  debt  of  the  former;  that  Steen  bad  as- 
sumed its  payment  by  contract  with  Fleming,  no  considera- 
tion or  benefit  to  Kelso  appearing,  did  not  extinguish  the 
debt.  The  arrangement  between  Fleming  and  Steen,  com- 
pleted in  the  absence  of  Kelso,  and  subsequently  assented  to 
by  him,  did  not  constitute  a  consideration  to  uphold  his  agree- 
ment to  release- 
Novation  means  simply  the  substitution  of  one  debtor  by 
mutual  agreement  for  another.  It  is  a  necessary  incident  of 
the  transaction,  that  the  old  debt  shall  have  been  discharged 
by  the  new  arrangement.  The  discharge  of  the  old  debt 
must  be  contemporaneous  with,  and  result  from  the  consum- 
mation of,  the  arrangement  with  the  new  debtor. 

The  most  that  can  be  made  of  the  facts  in  this  case  is,  that 
by  the  assumption  of  the  debt  by  Steen,  resulting  from  his 
agreement  with  his  vendor,  he  came  under  an  equitable  obli- 
gation to  Kelso  without  any  agreement  whatever  with  the 
latter.  The  agreement  of  assumption  enured  at  once  to  his 
benefit.  The  subsequent  agreement  between-  Fleming  and 
Kelso,  to  which  Steen  was  a  stranger,  did  not  in  any  manner 
change  the  relation  between  Kelso  and  Steen.  Their  re- 
spective rights  and  obligations  remained  precisely  the  same. 
There  is,  therefore,  an  absence  of  two  of  the  essential  ele- 
ments to  constitute  a  novation:  1.  A  mutual  agreement  be- 
tween all  the  parties  to  substitute  a  new  debtor  for  the  old 
debtor.  2.  The  extinguishment  of  the  old  debt.  Fenaler  v. 
Pratker,  43  Ind.  119;  Clark  v.  Billings,  59  Ind.  508;  Bru- 
tal, etc.,  Go.  v.  Probasco,  64  Ind.  40C ;  Parsons  v.  Tillman, 
95  Ind.  452. 

The  averment  that  the  payee  of  the  note  did  release  the 
defendant  is  the  statement  of  a  mere  conclusion  of  law. 

What  has  been  said  concerning  the  answer  necessarily  dis- 
poses of  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs. 

Niblack,  C.  J.,  did  not  participate  in  this  decision. 

Filed  Dec  11, 1885. 
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Afpk.il,-   Time  of. — Dianitscd. — Practice, — An  appeal  not  taken  within  one 

rear  from  the  time  the  cue  was  finally  liiapoaed  of  on  its  merits  will  be 

From  the  Jefferson  Circuit  Court. 

C.  E.  Walker,  for  appellants. 

J.  W.  Linok,  W.  T.  Friedtey  and  G.  A.  Korbly,  for  appellee. 

Elliott,  J. — The  judgment  from  which  this  appeal  is  pros- 
ecoted  was  rendered  in  February,  1880.  On  the  11th  day 
of  the  following  December  the  appellants  moved  the  court  to 
strike  out  part  of  the  original  complaint  then  on  file,  in  order 
to  make  it  the  same  as  a  substituted  complaint  which  had  been 
filed  by  the  appellee.  This  motion  was  not  ruled  upon  until 
October  15th,  1883,  when  it  was  sustained.  In  February, 
1880,  the  motion  for  a  new  trial  was  overruled,  and  this  was 
followed  by  a  judgment  for  the  appellee.  On  the  15th  day 
of  October,  1884,  this  appeal  was  taken. 

The  appellee,  in  his  answer  to  the  appellants'  assignment 
of  errors  and  by  motion  to  dismiss,  presents  the  question  of 
the  right  to  appeal.  We  think  that  the  motion  to  dismiss 
must  be  sustained.  The  case  was  finally  disposed  of  upon  its 
merits,  when  the  motion  for  a  new  trial  was  overruled,  and 
judgment  entered  in  favor  of  the  appellee  in  February,  1880, 
and  as  the  appeal  was  not  taken  within  a  year  from  that  time, 
it  can  not  be  entertained.  The  appeal  is  not  from  the  ruling 
made  on  the  motion  in  October,  1883,  for  that  ruling  was  in 
favor  of  the  appellants,  but  from  the  judgment  rendered  in 
February,  1880.  The  decision  of  the  trial  court  upon  the 
merits  of  the  case  was  made  at  the  date  last  mentioned,  and 
not  in  October,  1883,  when  the  motion  of  the  appellants  was 
sustained. 

Appeal  dismissed. 

KW  Not.  18, 1886. 


SB 
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No.  12,268. 
BUBKETT  ET  AL.  V.  BOWEN. 
CkAHQK  OP  JuBOI'.— Proeetdiftgi  Supplementary  Co  Ezeeuiwn. — "Oinil  Action." 
—A  proceeding  supplementary  to  execution  is  a  civil  action  within  the 
meaning  of  sections  412-417,  B.  S.  1881,  providing  for  a  change  of  venue- 
or  a  change  of  judge ;  and  it  will  be  error  in  such  case  to  overrule  a 
proper  motion  for  a  change  of  judge. 

From  the  Fulton  Circuit  Court. 

M.  B.  Smith  and  O,  W.  Holman,  for  appellants. 

J.  Rowley  and  it.  A.  Baker,  for  appellee. 

Howk,  J. — This  was  a  proceeding,  by  the  appellee  against 
the  appellants,  supplementary  to  execution.  The  controlling 
question  in  the  case  is,  whether  or  not  such  a  proceeding  is 
a  civil  act-on  within  the  meaning  of  sections  412  to  417,  R. 
S.  1881,  which  authorize  and  provide  for  a  change  of  venue 
or  a  change  of  judge.  This  question  was  carefully  consid- 
ered by  this  court  in  the  recent  case  of  Burkett  v.  Holman, 
ante,  p.  6,  and  the  conclusion  was  there  reached  that  a  pro- 
ceeding supplementary  to  execution  is  a  civil  action  within 
the  meaning  of  the  sections  above  cited  of  our  civil  code. 
Upon  the  authority  of  the  case  cited,  this  cause  must  be  de- 
cided as  that  was ;  and  we  therefore  hold,  in  the  case  at  bar, 
that  the  trial  court  erred  in  overruling  appellant's  motion  for 
a  change  of  judge.  This  ruling  was  assigned  by  appellants 
as  cause  for  a  new  trial  in  their  motion  therefor,  and  for  this 
cause  the  motion  for  a  new  trial  ought  to  have  been  sustained. 

Upon  the  general  question  as  to  what  must  be  considered 
"civil  actions"  within  the  scope  and  meaning  of  the  stat- 
utes of  this  State,  we  cite  also  the  case  of  Powell  v.  Powell, 
ante,  p.  18. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  not  inconsistent  with  this- 
opinion. 

Filed  Deo.  9, 1885. 
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Wbight  u.  Tichenoh.  ifina 

131    «S 

Real  Estate,  Action  to  Recover. — Statute  of  Limitation*. —  When  Begins  [jj   Jjjjj 

Id  Jinn. — The  statute  of  limitations  begins  to  run  only  when  the  right  of  j*B     **, 

iction  accrues ;  mnd  in  the  esse  of  a  claim  to  the  possession  of  reml  es-  1*04"  iaii| 

tite,  the  right  of  action  does  not  accrue  until  there  is  a  right  of  entry.  >K   -<?'] 

Sua.— Saltan  Eteenlion  again*  Hurband  A  lone  —  Wife's  Interest.— Where 
land  was  sold  in  1854  upon  an  execution  against  the  husband  alone,  the 
right  of  the  wife  to  enter  into  possession  of  the  land  did  not  vest  until 
the  death  of  her  husband,  and  an  action  may  be  brought  within  twenty 
years  from  that  time. 

Sakf_—  Interest  Taken  by  Purchaser. — A  sale  made  upon  a  judgment  ren- 
dered against  the  husband  alone  does  not  convey  the  interest  of  the  wife, 
but  only  that  of  the  husband. 

Sake. —  Unrteorded  Peed.— In  such  case  the  fact  that  the  husband's  deed  to 
the  land  was  unrecorded  can  not  deprive  the  wife  of  her  rights  as  against 
s  person  claiming  title  under  such  sale. 

Sheriff's  Sale. — Position  of  Pitrehaaer. — A  purchaser  at  a  sheriff's  sale 
occupies  the  same  position  as  if  he  had  purchased  the  property  from  the 
debtor  at  the  same  date  as  that  on  which  the  judgment  was  rendered. 

Deed.— Quiteta im.— Color  of  Title.— Notice.—  Sheriff's  Sale.— A  quitclaim 
deed  executed  by  one  having  no  title,  c.  g.,  by  one  who  has  previously 
conveyed  all  his  interest  in  the  land,  does  not  convey  even  color  of  title 
to  one  who  takes  with  notice.  One  who  buys  at  a  sheriff's  sale  made  on 
s  judgment  against  the  first  grantee  will  take  a  quitclaim  deed  from 
the  grantor  with  notice. 

Prom  the  Tipton  Circuit  Court. 

J.  M.  Fippen,  for  appellant. 

J.  A.  Swoveland  and  /.  I.  Parker,  for  appellee. 

Elliott,  J. — Exhibited  in  a  condensed  form, .the  facta 
stated  in  the  special  verdict  are  these :  The  appellant  became 
the  wife  of  Amasa  P.  Casler  in  September,  1848,  and  con- 
tinued to  sustain  that  relation  to  him  until  his  death,  on  the 
13th  day  of  December,  1864 ;  Amasa  P.  Casler  became  the 
owner  of  the  land  in  controversy  in  1850;  on  the  13th  day 
of  November,  1854,  executions  were  issued  upon  judgments 
rendered  against  him,  the  land  sold,  and  purchased  by  the  re- 
mote grantor  of  the  appellee.    The  deed  under  which  the 
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appellant's  husband  claimed  title  was  never  recorded,  and  was 
executed  by  Robert  E.  Davidson  and  wife.  Possession  of 
the  land  was  taken  by  the  purchaser  at  the  sheriff's  sale,  and 
he  and  his  grantees  have  since  been  continuously  in  posses- 
sion under  the  deed  executed  by  the  sheriff  and  a  quitclaim 
deed  executed  by  Robert  E.  Davidson  and  wife.  The  appel- 
lant has  never  conveyed  her  interest  in  the  land,  nor  joined 
in  any  conveyance  of  St. 

The  statute  of  limitations  does  not  begin  to  run  until  the 
right  of  action  accrues,  and  in  the  case  of  a  claim  to  the  pos- 
session of  real  estate,  the  right  of  action  does  not  accrue  until 
there  is  a  right  of  entry.  Prior  to  the  act  of  1875  the  right 
of  a  married  woman  to  recover  her  interest  in  the  lands  of 
her  husband  did  not  accrue  until  his  death.  Where,  there- 
fore, land  was  sold  in  1854  upon  an  execution  against  the 
husband  alone,  the  right  of  the  wife  to  enter  into  possession 
of  the  land  did  not  vest  until  the  death  of  her  husband.  As 
against  the  title  conveyed  by  the  sheriff's  deed,  the  right  of 
the  appellant  did  not  vest  until  the  death  of  her  husband,  on 
the  13th  day  of  December,  1864,  and  as  this  action  was 
brought  within  twenty  years  from  that  time,  the  statute  of 
limitations  did  not  bar  her  right  to  assert  title  against  the 
rights  and  interests  conveyed  by  the  sheriff's  deed. 

A  sale  made  upon  a  j  udgment  rendered  against  the  husband 
alone  does  not  convey  the  interest  of  the  wife ;  it  is  the  in- 
terest of  the  husband,  and  not  that  of  the  wife,  that  is  sold. 
Taylor  v.  Stockwell,  66Ind.505,seep.516;  Pali ison  v.  Smith, 
93  Ind.  447 ;  DeArmond  v.  Preachers  Aid  Society,  94  Ind. 
69 ;  Manwr  v.  Hinkson,  94  Ind.  395 ;  Richardson  v.  Schultz, 
98  Ind.  429.  The  interest  of  the  appellant  was,  therefore, 
not  sold  or  conveyed  by  the  sheriff  to  the  appellee's  remote 
grantor.  The  Bale  by  the  sheriff  did  not  profess  to  convey 
the  title  of  the  appellant,  and  the  appellees  can  not  have  even 
color  of  title  under  the  sheriff's  deed,  to  the  interest  of  the 
former  in  the  land  of  her  deceased  husband.     In  legal  effect 
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he  is  a  tenant  in  common  with  her,  she  owning  one-third  of 
the  land  and  he  the  two-thirds  of  it. 

The  fact,  that  the  deed  to  the  appellant's  husband  was  un- 
recorded can  not  deprive  her  of  her  rights.  Sutton  v.  Jervis, 
31  Ind.  265;  Johnson  v.  Miller,  47  Ind.376  (17  Am.  R.  699). 
In  Alexander  v.  Herbert,  60  Ind.  184,  it  seems  to  have  been  held, 
without  reference  to  our  former  decisions,  or  to  any  authorities, 
that  the  destruction  of  the  deed  executed  to  the  husband  ex- 
tinguishes the  rights  of  the  wife  as  against  a  bona  fide  pur- 
chaser; but;  assuming  this  to  be  the  correct  rule,  and  grantiing 
that  the  earlier  cases  were  erroneously  decided,  still,  the  rights 
of  the  appellant  are  not  affected  by  the  rule,  for  here  there  is 
do  bona  fide  purchaser  of  her  interest,  and  there  is  a  claim 
through  the  husband.  The  title  asserted  upon  the  sheriff's 
deed  is  grounded  upon  the  assumption  that  the  land  was  the 
judgment  debtor's,  and,  as  such,  subject  to  seizure  and  sale. 
The  assertion  of  title  through  the  sheriff's  deed  involves  the 
assumption  that  the  owner  of  the  land  was  the  appellant's 
husband,  for  the  purchaser  at  a  sheriff's  sale  necessarily  as- 
serts that  the  judgment  debtor  owned  the  property  sold  upon 
the  judgment.  In  so  far,  therefore,  as  the  appellee  asserts 
title  upon  the  sheriff's  sale,  be  claims  title  through  the  same 
person  through  whom  the  appellant  claims,  and  in  doing  so 
asserts  title  in  that  person.  Wilson  v.  Peelle,  78  Ind.  384; 
Bennett  v.  Qaddis,  79  Ind.  347 ;  Stockwell  v.  State,  ex  ret.,  101 
Ind.  1,  As  the  parties  both  claim  through  the  same  source, 
the  appellee,  in  so  far  as  the  right  grounded  on  the  sheriff's 
sale  is  concerned,  can  not  successfully  claim  to  be  a  bona  fide 
purchaser,  ignorant  of  the  rights  of  the  wife.  He  is,  it  is 
obvious,  in  a  very  different  position  from  one  who  does  not 
claim  through  the  husband. 

A.  purchaser  at  a  sheriff's  sale  occupies  substantially  the 
suae  position  as  if  he  had  purchased  the  property  from  the 
debtor  at  the  same'  date  as  that  on  which  the  judgment  was 
tendered.  Orth  v.  Jennings,  8  Blachf.  420;  Doe  v.  Ball,  2 
lad.  566.    The  purchaser  gets  all  the  interest  in  the  land 
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that  the  debtor  had  at  the  time  the  judgment  was  rendered, 
but  he  gets  nothing  more.  Foltz  v.  Wert,  103  Ind.  404.  la 
this  case,  the  purchaser  at  the  sheriff's  sale  obtained  the  in- 
terest of  the  husband,  but  not  of  the  wife,  and  the  letter's 
interest  is  not,  as  against  such  a  purchaser,  affected  by  the 
fact  that  the  deed  was  not  recorded,  for  the  purchaser  affirms, 
as  does  the  wife,  that  the  judgment  debtor  did  have  title. 

The  remaining  question  is  as  to  the  effect  of  the  quit- 
claim deed  executed  by  Robert  E.  Davidson  and  wife  to  one 
of  the  remote  grantors  of  the  appellee.  The  verdict  is  not 
very  satisfactory  upon  this  point,  but  enough  appears  to  show 
that  it  was  executed  after  Davidson  and  wife  had  executed 
the  deed  to  the  appellant's  husband,  and  after  the  purchaser 
at  the  sheriff's  sale  had  taken  possession  under  the  deed  exe- 
cuted by  the  sheriff.  As  this  quitclaim  deed  was  executed 
after  the  execution  of  the  deed  to  the  appellant's  husband,  it 
was  executed  by  grantors  who  had  no  title.  In  our  opinion 
such  a  deed  does  not  convey  even  color  of  title  in  such  a  case 
as  the  present.  We  expressly  limit  our  decision  upon  this 
point  to  the  case  before  us,  for  if  the  grantee  in  that  deed 
had  bought  without  notice  of  Amasa  P.  Casler's  title,  an  es- 
sentially different  case  would  have  been  presented,  but  he  did 
not  buy  without  notice.  On  the  contrary,  he  bought  the  land 
at  the  sheriff's  sale  as  the  land  of  Casler.  He,  therefore, 
not  only  had  notice  of  Oasler's  title,  but  that  was  the  title 
which  he  bought.  The  land  was  sold  as  Oasler'e,  and  as  his 
was  bought.  The  purchaser  at  sheriff's  sale  bid  for  Casler's 
interest,  and  that  was  the  interest  which  he  purchased.  The 
title  under  which  the  appellee's  grantor  entered  into*posses- 
sion,  therefore,  comes  from  the  same  source  as  that  asserted 
by  the  appellant,  and  the  relation  occupied  by  the  parties  is 
substantially  that  of  tenants  in  common ;  hence  the  appellee 
can  not  assail  the  common  source  of  title,  nor  by  a  release 
and  quitclaim  from  the  grantor  of  that  title  destroy  his  co- 
tenant's  title.  Elstonw.  Piggott, 94  Ind.  14, Beep.  26;  Phelan 
v.  KeUey,  25  Wend.  389;  Braintree  v.  BatOa,  6  "Vt.  395; 
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Funi  v.  Newcomer,  10  Md.  301 ;  Burhana  v.  Van  Zandl,  1 
Barb.  91 ;  Rotkwell  v.  Deweea,  2  Black,  613 ;  Keller  v.  Avhh, 
58  Pa.  St.  410.  Any  other  rule  would  work  great  injustice, 
for  the  wife  of  the  judgment  debtor  lias  a  right  to  presume 
that  possession  once  taken  under  the  sheriff's  deed  continues 
to  be  held  under  that  deed,  and  to  permit  the  purchaser  to 
secure  a  quitclaim  deed  from  her  husband's  grantor  and 
assert  that  against  her  would  put  her  at  a  great  disadvantage, 
since  she  has  no  opportunities  of  knowing  that  there  is  any 
change  in  the  character  of  the  possession  in  the  title  under 
which  it  is  held.  She  is  not  bound  to  watch,  day  by  day,  to 
see  whether  some  change  is  made  in  the  character  of  the 
possession,  or  some  new  claim  of  title  asserted. 

The  question  here  is  not  what  would  be  the  effect  of  a 
deed  actually  conveying  a  new  title,  for,  as  the  facts  appear 
in  the  verdict,  the  quitclaim  deed  conveyed  no  title,  because 
the  grantor  had  before  conveyed  the  land  to  the  appellee's 
husband.  We  need  not  and  do  not  decide  what  the  rule 
would  be  if  the  grantor  in  a  quitclaim  deed  to  a  purchaser 
at  a  sheriff's  sale  of  the  husbaad'a  interest  had  title  to  convey. 

The  record  is  in  a  confused  state,  as  it  appears  that  judg- 
ment was  rendered  notwithstanding  the  verdict,  and  we  think 
that  justice  wilt  best  be  done  by  remanding  the  case  with  in- 
structions to  award  a  venire  de  novo. 

Judgment  reversed. 

Filed  Dec.  10, 1885. 
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Towkshiv  Tnuffrjai—  TiOeto  Mangy  of  Tavmehip.— Administr>dor.- -The tM« 
of  ■  township  trustee  in  the  money  for  which  he  is  held  accountable  is 
» legal  title  only  in  a  technical  and  limited  sense,  the  money  really  be- 
longing to  the  township ;  and  npon  his  death  while  in  office  the  same 
limited  title  is  transmitted  to  hie  administrator. 
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SAME.— Payment  by  Admawtrator  of  Beamed  Trustee  to  Latter't  & 

Gmstrtion. — Identification. — It  U  the  duty  of  the  administrator  of  a  de- 
ceased township  trustee  to  deliver  over  such  money,  so  far  as  the  same 
-  can  be  identified,  to  the  successor  of  such  trustee ;  but  when  the  money 
has  been  so  far  converted  by  the  trustee  as  to  render  its  identification  as 
the  property  of  the  township  impracticable,  no  such  duty  exists,  except 
in  the  payment  of  an  allowance  regularly  made  against  the  estate. 

From  the  DeKalb  Circuit  Court. 

W.  L.  Penfield,  P.  V.  Hoffman  and  D.  D.  Moody,  for  ap- 
pellant. 

/.  titration  and  W.  H.  Dills,  for  appellee. 

Nibla.ce,  C.  J. — This  was  an  action  by  James  D.  Rowley, 
administrator  of  the  estate  of  James  Quince,  deceased,  on- 
administered,  against  David  W.  Fair,  for  the  alleged  conver- 
sion to  Ms  own  use  of  a  certain  bank  certificate  of  deposit 
and  other  evidences  of  indebtedness  claimed  to  have  been  the 
property  of  the  estate.  Some  questions  were  reserved  upon 
the  pleadings,  but  the  special  finding  of  the  facte  made  by 
the  circuit  court,  and  the  conclusions  of  law  drawn  there-* 
from,  fairly  present  all  the  questions  really  involved  in  this 
appeal. 

The  facts  as  they  were  specially  found  were,  in  effect,  as 
follows:  That  prior  and  up  to  the  15th  day  of  August,  1882, 
the  decedent,  James  Quince,  was  trustee  of  Butler  township, 
in  DeKalb  county,  in  this  State,  and  that,  on  that  day,  while 
holding  said  office,  he  died  intestate ;  that  his  widow,  Lorena 
Quince,  was  thereupon,  on  the  22d  day  of  August,  1882,  ap- 
pointed administratrix  of  the  estate  of  the  decedent,  and, 
after  duly  qualifying,  entered  upon  her  duties  as  such  ad- 
ministratrix ;  that,  on  the  21st  day  of  August,  1882,  the  de- 
fendant, Fair,  was  appointed  trustee  of  the  said  township  of 
Butler,  and  immediately  took  upon  himself  the  duties  of  the 
office,  as  the  successor  of  the  decedent ;  that  at  the  time  of 
the  death  of  the  said  James  Quince,  he  had  on  deposit  at  the 
banking  house  of  John  L.  Davis,  at  Auburn,  in  this  State, 
sums  of  money  as  follows :  One  hundred  and  seventy  dollars 
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as  a  balance  due  on  a  running  account,  subject  to  bis  check  and 
standing  to  his  credit  in  bis  individual  name,  anil  eight  hun- 
dred dollars,  payable  to  him  individually  on  demand,  for 
which  he  held  a  certificate  of  deposit,  dated  June  17th,  1882 ; 
that  all  of  the  money  thus  on  deposit,  and  standing  to  the  in- 
dividual credit  of  the  decedent  in  said  banking  bouse,  was 
money  which  he,  as  such  trustee,  bad  received  from  the  treas- 
urer of  DeKalb  county,  and  which,  consequently,  belonged 
to  the  said  township  of  Butler ;  that  the  decedent,  at  the  time 
of  his  death,  was  also  the  holder  of  certain  promissory  notes 
payable  to  him  individually,  as  follows ;  Two  notes  against 
one  Wesley  I.  Work,  one  for  forty  dollars,  and  the  other  for 
twenty-eight  dollars ;  one  note  against  one  William  McKin- 
ley  for  thirty  dollars,  upon  which  some  interest  was  due ;  one 
note  against  one  Milford  Clark  on  which  the  sum  of  twenty- 
three  dollars  was  then  due ;  three  notes  against  one  Perry- 
Fitch,  one  for  one  hundred  and  thirty  dollars,  another  for  one 
hundred  dollars,  and  the  remaining  one  for  forty  dollars,  all 
with  some  interest  also  due  upon  them ;  that  all  of  said  notes, 
except  the  one  against  Milford  Clark,  were  given  to  the  de- 
cedent for  money  belonging  to  said  township  of  Butler,  as 
was  respectively  known  to  each  of  the  makers  thereof  at  the 
time  such  notes  were  executed  and  the  money  was  obtained 
upon  them;  that  the  certificate  of  deposit  and  notes  above 
named  came  into  the  hands  of  Lorena  Quince  upon  her  ap- 
pointment as  the  administratrix  of  the  estate  of  the  dece- 
dent; that  upon  demand  made  of  her  by  the  defendant,  she 
surrendered  said  certificate  and  notes  to  him  as  the  trustee  of 
the  said  township  of  Butler,  each  acting  in  good  faith,  and 
believing  it  was  the  duty  of  the  said  Lorena  to  so  surrender 
the  same  as  the  property  of  such  township ;  that  the  estate 
of  the  decedent  is  insolvent ;  that  the  said  Lorena  had  re- 
signed her  trust  as  the  administratrix  of  said  estate,  and  tbe 
plaintiff  had  been  appointed  as  her  successor  in  the  admin- 
istration of  the  same ;  that  when  the  decedent  died  there  was 
in  his  hands  as  the  trustee  of  the  township  in  question  the 
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sum  of  $1,765;  that  after  applying  the  certificate  of  deposit 
and  notes  turned  over  by  Mrs.  Quince  to  the  defendant  in 
extinguishment  of  the  amount  due  from  the  decedent  to  the 
township,  there  still  remained  a  balance  due  from  the  dece- 
dent's estate  to  the  township ;  that  no  claim  had  been  made 
on  behalf  of  the  estate  of  the  decedent  to  the  money  and 
notes  turned  over  to  the  defendant  by  Mrs.  Quince  until  after 
the  former  had,  in  good  faith,  applied  the  same  to  the  use  of 
the  township;  that  the  total  amount  which  would  have  been 
due  at  the  time  of  the  trial  on  all  the  notes,  except  the  Clark 
note,  turned  over  as  above  stated  to  the  defendant,  was  (431, 
which  was  additional  to  the  sum  of  (800  and  the  balance  of 
(170  respectively  on  deposit  in  the  banking  house  of  John  L. 
Davis,  and  which  were  also  transferred  to  the  defendant. 

From  these  facts  the  circuit  court  deduced  the  following 
conclusions  of  law: 

First.  That  the  plaintiff  was  entitled  to  a  judgment  against 
the  defendant  for  $23,  the  amount  of  the  Clark  note  trans- 
ferred to  the  latter  by  Mrs.  Quince. 

Second.  That  as  to  all  the  other  notes  and  sums  of  money 
in  controversy,  judgment  ought  to  be  entered  in  favor  of  the 
defendant. 

Third.  That  the  plaintiff  was  entitled  to  a  judgment 
for  costs. 

The  plaintiff  excepted  to  the  second  conclusion  of  law  de- 
duced as  above,  whereupon  judgment  was  rendered  \n  his 
favor  for  only  the  Bum  of  $23  and  costs,  and  this  appeal  is 
prosecuted  upon  the  alleged  ground  that  upon  the  facts  found 
by  the  circuit  court  the  plaintiff  was  and  still  is  entitled  to 
judgment  for  the  full  amount  of  all  the  money  and  notes 
transferred  to  the  defendant  by  Mrs.  Quince,  as  herein  above 
set  forth. 

It  is  true,  as  counsel  remind  us,  that  this  court  has  several 
times  decided  that  a  township  trustee,  in  common  with  a 
county  treasurer,  is  more  than  a  mere  bailee  of  the  monev 
which  comes  into  his  hands  by  virtue  of  his  office;  that  as 
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to  all  such  money,  he  becomes,  in  a  general  sense,  a  debtor  to 
the  Stale,  for  the  use  of  those  directly  interested,  for  the 
money  which  thus  comes  into  his  hands,  and  is  required  to 
account  for  such  money  irrespective  of  any  casualty  by  which 
the  same  or  any  part  of  it  may  be  lost;  that  by  reason  of 
this  greater  responsibility  than  a  mere  bailee,  such  a  trustee 
becomes  technically  invested  with  the  legal  title  to  the  money 
paid  over  to  him  from  time  to  time  for  the  use  of  his  town- 
ship, and  hence  responsible  upon  his  official  bond  for  the  loss 
of  any  of  such  money  while  it  remains  in  his  hands,  upon  the 
theory  that  it  is  his,  and  not  the  township's,  money  which  is 
lost.  Halbert  v.  Slate,  ex  rel.,  22  Ind.  125 ;  Morbeek  v.  Slate, 
ex  rel.,  28  Ind.  86;  Rock  v.  Stinger,  36  Ind.  346;  Inglts  v. 
Stale,  ex  rel.,  61  Ind.  212 ;  IAnvilk  v.  Leininger,  72  Ind.  491 ; 
Mount  v.  State,  ex  rel,  90  Ind.  29  (46  Am.  R.  192) ;  Rogers 
V.  Stale,  ex  rel,  99  Ind.  218. 

But  the  title  of  a  township  trustee  in  the  money  for  which 
he  is  held  accountable  is  only  recognized  to  the  extent  that 
is  accessary  for  the  better  preservation  of  the  various  funds 
which  the  money  represents,  and  is,  in  fact,  a  legal  title  only 
in  a  technical  and  very  limited  sense.  The  equitable  title  to, 
and  the  beneficiary  interest  in,  such  money  is  in  the  town- 
ship,  and  in  that  view  the  money  for  which  the  trustee  is 
liable  upon  his  bond  really  belongs  to  the  township.  In 
that  sense,  section  5993,  R.  8.  1881,  refers  to  all  moneys  com- 
ing into  the  hands  of  a  township  trustee,  as  belonging  to  the 
township.  That  section  authorizes  a  township  trustee  "To 
receive  all  moneys  belonging  to  the  township,  and  pay  the 
same  out  according  to  law,  as  right  and  justice  shall  require," 
and  also  requires  him  "  To  see  to  a  proper  application  of  all 
moneys  belonging  to  the  township  for  road,  school,  or  other 
purposes."  Section  5999,  R.  S.  1881,  enacts  that  "Such 
trustee  shall,  at  the  expiration  of  his  term,  deliver  to  his 
successor  all  moneys,  books,  and  papers  belonging  to  his 
township."  In  case  of  the  death  of  a  township  trustee  while 
Vol.  104.— 13 
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iu  office,  the  same  technical  and  limited  title  which  he  held 
to  the  money  remaining  in  his  hands  is  transmitted  to  his. 
administrator.  But  in  connection  with  such  a  transmis- 
sion of  title  is  coupled  the  duty  of  delivering  over  such 
money,  so  far  as  the  same  can,  be  identified,  to  the  successor 
of  such  trustee.  The  duty  of  the  administrator  in  respect  to 
delivering  over  the  money  remaining  unexpended,  and  the 
books  and  papers  belonging  to  the  township,  to  the  proper 
successor,  is  analogous  to  that  which  would  have  devolved 
upon  the  deceased  trustee  if  he  had  lived  until  the  expiration 
of  his  term.  When,  however,  the  money  received  by  the  de- 
ceased trustee  has  been  so  far  converted  by  him  in  his  lift- 
time  as  to  render  its  identification  as  the  property  of  the 
township  impracticable,  the  administrator  is  not  required, 
and  ought  not  to  be  permitted,  to  deliver  over  to  the  succes- 
sor of  such  trustee  money  which  may  have  been  derived  from 
other  sources,  to  make  good  the  money  so  converted,  except 
in  payment  of  an  allowance  regularly  made  against  the 
estate. 

Notwithstanding  the  technical  legal  title  which  a  township 
trustee  takes  in  money  received  by  him  in  his  official  capacity, 
it  is  his  duty  not  only  to  preserve  the  existence,  as  well  as 
the  identity  of  each  particular  fund  under  his  control,  but  to 
hold  the  money  so  received  in  some  suitable  way  ready  to 
meet  all  proper  demands  which  may  arise  against  any  one  of 
such  funds,  or  to  be  conveniently  delivered  to  his  successor, 
either  upon  his  death  or  the  expiration  of  his  term.  This  is 
a  rule  of  general  application  in  the  execution  of  all  trusts, 
whether  public  or  private.  State,  ex  rel.,  v.  Sanders,  62  Ind. 
562. 

The  circuit  court  having  found  that  the  money  and  all  the 
notes,  except  the  Clark  note,  delivered  over  to  the  defendant, 
were  the  property  of  the  township  of  which  the  defendant  was 
at  the  time  the  trustee,  it  necessarily  follows  that  there  was  do 
error   in  holding  that  the  plaintiff  was  only  entitled  to  a 
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judgment  against  the  defendant  for  the  amount  of  the  Clark 
note.     Nixon  v.  State,  ex  rel.,  96  Ind.  111. 

As  to  what  would  constitute  embezzlement  by  a  township 
trustee,  under  the  provisions  of  section  1961,  R.  S.  1881,  is  a 
question  not  now,  in  any  manner,  before  us,  and  concerning 
which  we  are  not  now  palled  upon  either  to  intimate  or  to 
decide  anything. 

The  judgment  is  affirmed  with  costs. 

Filed  Dec.  15, 1886. 
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Taxis.— Repair  of  Frtt  IWnpiiej.— Oft  of  EcanmiUt.— Exemption  in  Charter 
/ion  Read  Tax.— Clause  39  of  section  30  of  the  city  charter  of  Evans- 
rille  (Local  L.  1847,  p.  3),  which  provides  that  no  property  within  said 
city  shall  be  taxed  for  the  purpose  of  making  or  repairing  any  road  out- 
side the  city  limits,  gives  an  exemption  only  from  the  ordinary  road  tai, 
sod  not  from  a  tax  levied  for  the  purpose  of  keeping  free  turnpikes  in 
repair,  as  the  latter  class  of  roads  was  not  contemplated  at  the  time  of 
snt  of  such  charter. 


From  the  Vanderburgh  Superior  Court, 
J.  E,  Williamson,  for  appellant. ' 
IF.  F.  Smith,  for  appellees. 

Howe,  J.— In  this  case  the  only  question  for  our  decision 
may  be  thus  stated :  Did  the  court  below  err  in  sustaining  the 
separate  demurrers  of  the  appellees  to  the  appellant's  com- 
plaint, for  the  want  of  sufficient  facts  therein  to  constitute  a 
cause  of  action? 

In  his  complaint  the  appellant,  Read,  alleged  that  appellee 
Yeager  was  the  auditor  of  Vanderburgh  county,  and  the 
appellees  Barker,  Bauer  and  Mesker  were  the  board  of  com- 
missioners and  ex  officio  turnpike  directors  of  the  free  turn- 
pikes of  said  county,  of  which  turnpikes  there  were  claimed 
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to  be  seventy  miles,  more  or  less,  in  such  county,  which  turn- 
pikes had  been  wholly  constructed  along  and  upon  the  ordi- 
nary State  and  county  highways  of  the  county  by -the  county 
board  during  the  last  six  years ;  that  the  county  board,  with- 
out authority  of  law,  entered  upon  said  highways  and  gravel- 
led the  same,  and  paid  therefor  out  of  the  county  treasury, 
without  any  part  of  the  costs  against  any  property  along  any 
of  such  highways ;  that  there  was  not  a  single  gravel  road  or 
turnpike  in  said  county  that  had  not  been  so  made,  and  wholly 
paid  for  out  of  the  ordinary  public  funds  of  the  county,  in 
cash,  upon  warrants  drawn  upon  the  county  treasury  in  the 
ordinary  way  by  the  county  auditor ;  that  no  vote  of  the  tax- 
payers, or  any  other  act  of  any  person  or  persons,  was  ever 
had  or  done,  by  virtue  of  which  the  county  commissioners 
entered  upon  and  gravelled  the  aforesaid  highways;  that  the 
county  commissioners  never  claimed  to  act  by  authority  of 
any  law,  but  well  knew,  during  the  gravelling  of  such  high- 
ways, that  their  acts  were  unauthorized  by  law  and  void ;  that 
their  proceedings,  in  gravelling  highways  and  paying  therefor 
as  aforesaid,  became  so  burdensome  to  the  taxpayers  of  the 
county  that  such  commissioners  were  finally  enjoined  fronj 
proceeding  further  in  that  behalf,  at  the  suit  of  such  tax- 
payers, and  had  since  desisted  from  imposing  any  further  taxes 
in  that  behalf. 

And  the  appellant  further  alleged  that  he  resided  within 
the  corporate  limits  of  the  city  of  Evansville,  and  owned 
property,  real  and  personal,  within  such  city,  but  did  not  own 
any  property  outside  of  such  city  limits ;  that  all  of  his  prop- 
erty was  subject  to  municipal  taxation,  and  to  taxation  for 
ordinary  State  and  county  purposes;  that  the  appellees  had 
combined  and  confederated  together  for  the  purpose  of  im- 
posing illegally  a  tax  of  $30,000  upon  the  taxpayers  of  the 
county,  and  the  appellee  Yeager,  as  county  auditor,  had  en- 
tered in  the  order-book  of  the  board  of  county  commission- 
ers a  certain  false  and  illegal  entry,  a  true  copy  of  which  was 
therewith  filed  as  a  part  thereof;  and  the  appellant  charged 
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that  the  appellees  Barker,  Bauer  and  Mesker,  by  virtue  of 
their  offices  as  directors  of  the  free  turnpikes  of  the  couuty, 
never  at  any  time  made  any  certificate  of  any  kind,  on  or  be- 
fore or  subsequent  to  the  first  Monday  in  June,  1883,  to  the 
appellee  Yeager,  as  such  auditor,  or  otherwise,  showing  "  the 
amount  of  money  necessary  for  the  purpose  of  keeping  such 
free  gravel  roads  in  repair ; "  that,  assuming  it  to  be  a  fact. 
that  the  aforesaid  highways  were  free  turnpike  roads  within 
the  meaning  of  the  statute  concerning  the  same,  the  appel- 
lant charged  that  the  county  board,  ex  officio  directors  of  such 
free  turnpikes,  wholly  failed  and  neglected  to  make  the  cer- 
tificate required  by  section  5104,  R.  8.  1881 ;  that  appellee 
Yeager,  acting  by  virtue  of  such  illegal  and  false  entry,  was 
proceeding  to  make  a  levy  upon  all  the  property  of  all 
the  taxpayers  of  the  county,  and  was  then  engaged  in  extend- 
ing upon  the  tax  duplicate  of  the  county  the  aforesaid  sum 
of  830,000,  and  the  other  appellees  were  aiding  him  in  so 
doing. 

And  the  appellant  averred  that  the  appellees  would,  if  not 
restrained  by  the  order  of  the  court,  proceed  with  their  illegal 
acts  as  aforesaid,  and  assess  against  him,  as  well  as  against  all 
other  taxpayers  of  the  county,  a  certain  portion  of  the  afore- 
said |30,000,  upon  the  tax  duplicate  of  the  county ;  and  that, 
should  this  be  done,  a  lien  would  thereby  appear  to  be  created 
against  appellant's  real  estate  to  the  extent  of  the  tax  so 
charged  against  him,  which  would  be  a  cloud  upon  the  title 
to  all  his  real  estate,  and  greatly  and  irreparably  injure  him 
in  its  use  and  enjoyment.  Appellant  averred  that  the  afore- 
said highways  were  not  such  free  turnpike  roads  as  are  con- 
templated by  the  statute,  and  that  the  appellees  had  no  au- 
thority to  impose  any  tax,  as  they  were  seeking  to  do,  for  the 
purpose  of  keeping  the  same  in  repair,  upon  any  property 
whatever;  that  if  such  highways  did  fall  within  the  meaning 
of  such  statute,  the  directors  having  failed  to  make  the  cer- 
tificate required  by  such  section  5104,  all  action  by  the  audi- 
tor in  levying  a  tax  for  the  purpose  of  repairs  was  utterly 
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void;  that,  at  all  events,  the  property  of  residents,  situate 
within  the  corporate  limits  of  the  city  of  Evansville,  was  not 
subject  to  taxation  for  the  purpose  of  keeping  such  roads  in 
repair ;  that  there  was  no  tax  due  from  appellant  to  the  county 
of  Vanderburgh,  or  the  State  of  Indiana,  for  any  purpose 
whatever;  and  that,  if  such  asssessment  be  made,  appellant 
would  suffer  great  and  irreparable  loss  and  damage,  which  he 
was  powerless  to  prevent,  unless  the  court  would  enjoin  the 
appellees  from  making  such  levy  and  extending  such  assess- 
ment upon  the  tax  duplicate.     Wherefore,  etc. 

The  certificate  mentioned  in  appellant's  complaint,  whereof 
a  copy  was  therewith  filed,  was  in  the  words  and  figures  fol- 
lowing, to  wit : 

"Boom  of  Board  of  Turnpike  Directors,  Evanaoilh,  Ind.,  June 
2d,  1883. 

"A  certificate  required  by  section  1  of  an  act  entitled  'An 
act  to  provide  for  the  repair  of  free  turnpike  roads  in  the 
various  counties  of  Indiana,  and  constituting  the  board  of 
commissioners  of  any  county  in  this  State  a  board  of  directors 
of  such  roads,'  approved  March  24th,  1879,  being  Section 
5104,  R.  S.  1881,  as  such  section  is  amended  by  an  act  ap- 
proved March  6th,  1883. 

"  Now  comes  the  board  of  turnpike  directors  of  Vander- 
burgh county,  and,  after  having  duly  deliberated  as  to  the 
amount  of  money  necessary  for  the  purpose  of  keeping  the 
free  turnpike  roads  of  said  county  in  repair,  now  here  find, 
declare  and  determine  that  the  sum  of  thirty  thousand  dollars 
will  be  so  required;  and  the  board  of  turnpike  directors,  in 
compliance  with  the  statute,  in  such  case  made  and  provided, 
and  with  said  section  1  of  the  act  of  March  24th,  1879,  and 
of  said  act  as  amended  April  13th,  1881,  and  March  6th,  1883, 
do  now  hereby  certify  to  Charles  F.  Yeager,  auditor  of  Van- 
derburgh county,  that  the  sum  of  thirty  thousand  dollars  will 
be  and  is  necessary  for  the  purpose  of  keeping  the  free  turn- 
pike roads  of  said  county  in  good  repair." 

The  city  of  Evansville  is  incorporated  as  such  city  under 
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an  act  of  the  General  Assembly  of  this  State, "entitled  "An 
act  granting  to  the  citizens  of  the  town  of  Evansville,  in 
the  county  of  Vanderburgh,  a  city  charter,"  approved  Jan- 
uary 27th,  1847.  Local  Laws  of  1847,  p.  3.  Appellant 
alleged  in  his  complaint  that  he  resided  within  the  corporate 
limits  of  such  city  of  ■Evansville,  and  that  all  his  property 
real  and  personal,  for  the  purposes  of  taxation,  was  located 
and  had  its  situs  within  such  city  limits.  In  discussing  the 
sufficiency  of  his  complaint,  it  is  first  insisted  on  behalf  of 
appellant  by  his  counsel,  "  that,  under  the  charter  of  the  city 
of  Evansville,  no  property  within  its  limits  can  be  taxed  for 
road  purposes."  This  contention  is  founded  on  the  thirty- 
ninth  clause  or  paragraph  of  section  30  of  the  law  under 
which  the  city  of  Evansville  is  incorporated,  wherein  it  is 
provided  that  "  no  person  residing  in  said  city  shall  be  com- 
pelled or  required  to  work  on  any  road  without  the  city,  nor 
shall  any  property  lying  or  being  within  the  city  be  taxed 
for  the  purpose  of  making,  opening,  improving,  or  repairing 
any  road  *  *  *  without  the  limits  of  said  city." 

When  the  charter  of  the  city  of  Evansville  was  enacted 
and  became  a  law,  nearly  forty  years  ago,  the  fundamental 
law  of  this  State  was  the  Constitution  of  1816.  It  may  be 
conceded  that,  under  that  Constitution,  the  exemption  of 
property  within  such  city  from  taxation  for  the  purpose  of 
making,  opening,  improving  or  repairing  roads,  without  the 
limits  of  such  city,  as  provided  in  its  charter,  is  constitu- 
tional and  valid  legislation.  It  is  manifest,  however,  from 
the  provision  we  have  quoted  from  the  39th  clause  of  sec- 
tion 30  of  such  city  charter,  that  the  exemption  from  taxa- 
tion therein  provided  for  is  an  exemption  only  from  the 
ordinary  road  tax,  which  the  township  trustee,  with  the  con- 
currence of  the  board  of  commissioners  of  his  county,  under 
section  5066  now  in  force,  is  authorized  to  assess,  and  which 
haB  been  authorised  by  previous  legislation  for  more  than 
thirty  years.  Exemptions  from  taxation  are  not  and  ought 
°ot  to  be  especially  favored  by  the  courts;  on  the  contrary, 
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they  are  to  be  strictly  construed.  Common  Council,  etc.,  v. 
McLean,  8  Ind.  328 ;  Trustee*,  etc.,  v.  Ellis,  38  Ind.  3 ;  Conk- 
Un  v.  Town  of  Cambridge  City,  68  Ind.  130 ;  City  of  South 
Bend  v.  University,  etc.,  69  Ind.  344 ;  State,  ex  rel.,  v.  City 
of  Indianapolis,  69  Ind.  375  (35  Am.  R.  223) ;  Warner  v. 
Curran,  75  Ind.  309. 

.  Within  the  last  ten  years  the  Legislature  has  provided  for 
the  construction  of  free  turnpikes,  and  has  fostered  and  en- 
couraged their  construction  and  repair  by  wise  and  liberal 
legislation.  This  class  of  roads,  free  turnpikes,  was  unknown 
in  this  State,  and  was  not  contemplated  by  the  General  As- 
sembly, we  think,  when,  in  1847,  the  law  was  enacted  which 
constitutes  the  charter  of  the  city  of  Evansville.  We  can 
not  extend,  by  construction,  the  exemption  from  taxation 
above  quoted,  in  the  39th  clause  of  section  30  of  such  city 
charter,  so  as  to  include  therein  free  turnpikes,  a  class  of 
roads  not  then  contemplated.  In  City  of  South  Bend  v. 
University,  etc.,  supra,  the  court  said :  "  Exemption  from 
taxation,  however,  should  be  strictly  construed,  and  restricted 
rather  than  enlarged."  In  section  5105,  R.  8.  1881,  it  is 
provided  in  effect  that  the  tax,  for  the  purpose  of  keeping- 
free  turnpikes  in  good  repair,  shall  be  levied  "  upon  all  taxa- 
ble property  of  the  county."  Taxable  property  of  the  ap- 
pellant, within  the  city  of  Evansville,  is  certainly  taxable 
property  of  Vanderburgh  county.  Notwithstanding  the  ex- 
emption from  taxation  for  outside  roads,  of  property  within 
the  city  of  Evansville,  contained  in  its  charter,  we  are  of  opin- 
ion that  appellant's  property,  within  such  city,  is  lawfully  sub- 
ject to  taxation  for  the  repair  of  free  turnpikes,  without  the 
city  limits. 

This  is  the  controlling  question  in  the  case  in  hand, 
although  some  other  points  are  discussed  by  counsel  on  both 
sides.  It  is  not  necessary  that  we  should  hold,  and  we  do  not 
hold,  that  the  39th  clause  of  section  30  of  the  charter  of  the 
city  of  Evansville  is  repealed  by  any  later  legislation.  Nor 
do  we  decide  in  this  case,  that  the  clause  of  the  charter  un- 
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der consideration  is  not  repealed  by  later  laws;  but,  on  this 
point,  we  cite  Eickda  v.  Evansville  St.  R.  W.  Co.,  78  Ind. 
261  (41  Am.  R.  566),  and  authorities  there  cited.  We  simply 
decide  here  and  now,  that  the  exemption  of  city  property 
from  taxation  for  outside  roads,  as  provided  in  such  city 
charter,  can  not  be  so  extended  by  construction  as  to  exempt 
mch  property,  also,  from  taxation  for  the  repair  of  outside 
free  turnpikes,  a  class  of  roads  not  contemplated  at  the  time 
of  the  enactment  of  such  city  charter.  It  is  said  that  the 
certificate  of  the  board  of  directors  of  free  turnpikes  of  Van- 
derburgh county,  whereof  a  copy  is  filed  with  and  made  part 
of  the  complaint,  is  "  illegal  and  false."  This  charge  is 
merely  the  pleader's  conclusion  from  facts  which  are  not 
apparent  and  are  not  stated ;  and,  in  such  case,  it  is  a  mis- 
take to  say  that  the  demurrer  admits  the  truth  of  the  charge. 
A  demurrer  admits  the  truth  of  facts  when  well  pleaded,  hut 
does  not  admit  the  truth  of  adjectives  or  epithets.  What 
facts  rendered  such  certificate  illegal  are  nowhere  stated,  nor 
is  it  shown  wherein  the  certificate  was  false. 

The  court  committed  no  error,  as  it  seems  to  us,  in  sus- 
taining appellees'  demurrers  to  the  appellant's  complaint. 

The  judgment  is  affirjned,  with  costs. 

Filed  Dec  15,  1886. 
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County  et  al. 

Codhtt  Commission  bub.— Powen.— The  board  of  commissioners  possesses 
only  statutory  powers,  and  can  do  do  act  not  expressly  or  Impliedly  au- 
thorised by  statute. 

$*x/--Jwi#licii0n.  —  Notiori.— Notice  is  a  jurisdictions!  matter;  where 
Uiere  i>  so  notice  there  is  no  jurisdiction,  and  if  no  jurisdiction  t  lie  pro- 
ceedings of  the  board  are  void. 
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Same. — injunction. — Where  an  order  of  the  board  ol  commissioners  u  void, 
for  want  ot  jurisdiction,  Injunction  will  He. 

Same.— Fttt  Gravel  Iload.— Additional  Tax.— Final  Order.— Where,  in  a 
proceeding  to  establish  a  free  gravel  road,  the  board  of  commissioners 
has  confirmed  the  report  making  assessments,  and  made  a  final  order 
therein  that  the  tax  be  placed  upon  the  duplicate,  and  the  gravel  road 
has  been  fully  completed  and  accepted,  the  power  of  snch  board  in  that 
proceeding  is  at  an  end,  and  a  subsequent  levy  of  an  additional  tax, 
made  by  the  board  without  notice,  is  void. 

From  the  Wells  Circuit  Court. 
N.  Burwell,  for  appellant. 

J.  8.  Datley,  L.  Mock,  T.  W.  WUton  and  J.  J.  Todd,  for 
appellees. 

Elliott,  J. — The  first  paragraph  of  the  appellant's  com- 
plaint describes  land  of  which  he  is  the  owner,  and  alleges 
that  taxes  to  the  amount  of  $476.50  were  asseased  against  it  to 
aid  in  the  construction  of  a  free  gravel  road;  that  these  taxes 
were  made  payable  in  six  annual  instalments;  that  the  order 
for  the  assessment  of  the  taxes  was  made  on  the  9th  day  of 
September,  1882,  and  that  he  has  paid  all  of  the  instalments 
that  have  become  due,  and  is  willing  to  pay  those  not  due 
when  they  become  payable. 

It  is  further  alleged  that  the  board  caused  the  taxes  so  as- 
sessed to  be  entered  upon  the  tax  duplicate  on  that  day,  and 
that,  "on  the  6th  day  of  June,  1884,  long  after  the  gravel 
road  was  completed  and  taken  off  the  hands  of  the  contractor, 
the  board  of  commissioners  attempted  to  levy  on  the  plain- 
tiff, without  any  notice  to  him,  or  any  notice  whatever,  an 
additional  burden  by  ordering  a  levy  of  eight  per  cent,  on 
the  original  assessment  amounting  to  the  sum  of  $38.12, 
additional  tax  for  the  year  1884."  It  is  charged  in  the  com- 
plaint that  "  the  order  of  the  board  making  the  eight  per 
cent,  additional  tax  levy  was  unauthorized  by  any  law  of  this 
State."  The  trial  court  sustained  a  demurrer  to  this  paragraph 
of  the  complaint,  and  this  ruling  is  assigned  for  error. 

The  contention  of  the  appellant's  counsel  is,  that  the  levy 
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of  the  additional  tax  was  not  authorized  by  law  and  is  void, 
We  have  been  unable  to  find  any  statute  which  authorizes 
the  board  of  commissioners,  after  it  has  once  levied  a  tax  to 
aid  in  the  construction  of  a  free  gravel  road,  to  add  to  the 
assessment  after  the  tax  has  been  placed  upon  the  duplicate 
and  after  the  gravel  road  has  been  fully  completed,  and  we 
know  of  no  general  rule  of  law  that  will  sustain  such  a  pro- 
ceeding. The  statute  provides  that  "  The  final  action  of  the 
commissioners  shall  be  entered  upon  their  records,  together 
with  the  report  as  confirmed,  showing  how  the  said  estimated 
expense  has  been  apportioned  upon  the  land  ordered  to  be  as- 
sessed as  aforesaid.  The  county  auditor,  before  placing  the 
.  said  assessment  upon  the  duplicate,  shall  reduce  or  add  to 
the  same,  pro  rata,  the  amount  the  actual  expense  shall  be 
found  to  be,  more  or  less  than  the  said  assessment."  R. 
8.  1881,  section  5096. 

The  clear  implication  from  this  provision  is,  that  when  the 
commissioners  confirm  the  report  and  direct  that  the  tax  be 
placed  upon  the  duplicate,  their  powers  in  that  proceeding  are 
exhausted.  The  language  of  the  provision  clearly  imports 
that  the  matter  is  then  terminated,  for  the  words  employed 
are  "the  final  action  of  the  commissioners,"  and  the  char- 
acter of  the  acts  performed  by  the  board  shows  that  the  whole 
matter,  so  far  as  taxpayers  who  do  not  complain  are  concerned, 
is  finally  disposed  of,  by  the  action  taken  by  the  board  upon 
what  the  statute  denominates  the  "  final  report."  There  is 
nothing  in  any  other  part  of  the  statute  that  conflicts  with 
the  provision  quoted.  It  is  true  that  in  section  5095  there  is 
the  following  provision :  "  If,  at  any  time  after  making  such 
final  order,  the  commissioners  shall  find  that  there  has  been 
an  omission  of  lots  or  lands  within  the  territory  sought  to  be 
assessed,  or  that  there  has  been  manifest  injustice  in  the  ap- 
portionment of  taxes,  or  that  public  necessity  requires  any 
alteration  in  the  manner  of  improvement  as  ordered,  they  are 
authorized  to  make  such  addition  and  re-apportionment  as 
they  may  deem  proper."     This  provision,  it  is  evident,  does 
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not  authorize  the  board  of  commissioners  to  assess  a  new  and 
different  tax,  and  that  is  really  what  was  done  in  this  in- 
stance. It  does  authorize  the  commissioners  to  correct  errors 
in  a  tax  levied  pursuant  to  notice  and  under  the  proceedings 
had  under  the  original  notice. 

The  board  of  commissioners  possesses  only  statutory  powers, 
and  can  not  do  any  act  not  expressly  or  impliedly  authorized 
by  statute.  This  is  a  general  rule,  and  it  applies  with  peculiar 
force  to  such  a  case  as  the  present,  for  this  is  a  case  where  the 
board  exercises  a  special  power  in  a  special  case.  More  than 
this,  the  proceeding  is  one  which  takes  from  a  private  owner 
money  for  the  benefit  of  the  public,  and  the  case  belongs  to 
the  class  of  cases  where  the  officers  claiming  the  right  to  im- 
pose a  tax  for  a  special  purpose  must  show  clear  statutory  au- 
thority. The  statutory  authority  terminated  in  this  instance 
with  the  assessment  of  the  tax,  and  there  is  no  authority  to 
levy  without  notice  a  new  and  distinct  assessment.  A  power 
to  effectuate  a  special  purpose  is  not  a  continuing  one,  but  is 
exhausted  when  once  completely  exercised. 

A  board  of  commissioners  empowered  to  order  a  tax  for  a 
special  purpose  can  not,  after  the  power  has  been  exercised, 
resume  it.  Where  a  board  makes  a  final  order,  it  can  not  at 
pleasure  take  up  the  matter  and  make  other  orders.  Doctor 
v.  Hariman,  74  Ind.  221,  and  cases  cited ;  City  of  Madison  v. 
Smith,  83  Ind.  502,  vide  p.  512 ;  War  v.  State,  ex  rei.,  96  Ind. 
311,  vide  p.  313;  Board,  etc.,  v.  Logansport,  etc.,  Q.  R.  Co.,  88 
Ind.  199. 

There  is  a  broad  distinction  between  general  and  special 
powers.  The  former  are  in  their  nature  continuing  ones,  the 
latter  are  not.  Pfa«erv..Boewrf,rfc.,103Ind.360.  The  accom- 
plishment of  the  special  purpose  for  which  a  power  was  granted 
terminates  the  power.  If  it  were  otherwise  parties  could  never 
know  when  the  matter  was  at  an  end.  In  such  a  case  as  this, 
the  taxpayer  has  a  right  to  treat  the  matter  as  finally  deter- 
mined when  the  final  order  is  made,  for,  if  it  were  otherwise, 
he  would  be  required  to  keep  watch  over  the  proceedings  of  the 
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board  for  years,  and  such  a  requirement  would  be  palpably  un- 
reasonable and  essentially  unjust.  If  the  rule  were  not  what 
we  assert  it  to  be,  then  at  any  time  after  the  final  order  the 
commissioners  might  resume  power  and  increase  the  tax 
much  beyond  the  original  assessment.  There  would,  indeed, 
be  no  limitation  upon  their  authority. 

Id  the  case  of  Strosser  v.  City  of  Fori  Wayne,  100  Ind. 
443,  we  said :  "  The  right  to  notice  is  a  fundamental  one, 
and  it  is  a  rule  of  wide  application,  that  in  order  to  take 
from  a  citizen  any  rights,  or  impose  upon  him.  any  burdens, 
notice  of  some  kind  must  be  given  bim.  Wright  v.  Wilson, 
95  Ind.  408 ;  Campbell  v.  Dwiggins,  83  Ind.  473 ;  Tyler  v. 
Safe,  83  Ind.  563 ;  Cooley  Const.  Lim.  (5th  ed.)  615."  This 
doctrine  applies  here.  The  appellant  was  entitled  to  notice, 
and  the  notice  given  extended  no  further  than  the  final  order 
in  the  matter  in  which  it  was  given.  A  party  notified  to  ap- 
pear in  a  stated  proceeding  is  not  hound  by  anything  done 
after  a  final  judgment  has  fully  disposed  of  that  proceeding. 
Without  notice,  a  new  assessment  can  not  be  made  two  years 
after  the  final  order  is  entered.  The  functions  of  the  origi- 
nal notice  ended  with  the  final  order  which  it  authorized.  If 
a  new  assessment  can  be  made  in  two  years,  then  there  is  no 
reason  why  it  may  not  be  made  in  five,  ten,  or  twenty  years. 
If  it  can  be  made  for  a  small  sum  it  can  be  made  for  a  large 
one;  and  this  proves  the  unreasonableness  of  the  position  as- 
sumed by  the  appellees. 

Notice  is  a  jurisdictional  matter;  where  there  is  no  notice 
there  is  no  jurisdiction,  and  if  no  jurisdiction,  then  the  pro- 
ceedings are  void.  Strosser  v.  City  of  Fort  Wayne,  supra ; 
Town  of  Cicero  v.  Williamson,  91  Ind.  541 ;  Jones  v.  CardweU, 
98  Ind.  331, ride  p.  332.  If  there  is  no  notice  the  judgments 
of  the  courts  of  the  highest  rank  are  not  valid,  and  surely  those 
of  an  inferior  court  can  not  be.  There  was  no  notice  of  the  as- 
sessment of  the  second  tax,  and  the  order  of  the  commission- 
ars  was  therefore  without  force. 
The  case  before  us  1b  not  one  where  there  was  some  notice, 
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although  defective,  nor  is  it  a  case  where  there  was  merely 
error  or  irregularity  in  the  proceedings  of  the  board,  but  it  is  a 
case  where  there  was  a  total  lack  of  jurisdiction  for  the  rea- 
son that  there  was  no  notice.  Hobbay.  Board,  etc.,  103  Ind.  576. 
The  case  is,  therefore,  not  within  the  rule  that  a  judgment 
can  not  be  collaterally  impeached,  and  the  cases  of  Stoddard 
v.  Johnson,  75  Ind.  20,  Riekette  v.  Spraker,  77  Ind.  371, 
Cauldwell  v.  Gurry,  93  Ind.  363,  Smith  v.  Clifford,  99  Ind. 
113,  and  their  kindred  cases,  are  not  in  point. 

The  rule  has  long  been  established,  and  is  maintained  by 
many  decisions,  that  where  an  order  of  the  board  of  commis- 
sioners is  void,  because  made  in  a  case  where  it  had  no  juris- 
diction, injunction  will  lie.     This  is  such  a  case. 

The  court  erred  m  sustaining  the  demurrer  to  the  first 
paragraph  of  the  complaint. 

The  second  paragraph  of  the  complaint  alleges  that  the  tax 
levied  by  the  board  of  commissioners  was  more  than  sufficient 
to  pay  the  bonds  issued  to  secure  funds  to  pay  the  cost  of 
constructing  tbe  road ;  it  does  not,  however,  aver  that  the  tax 
was  sufficient  to  pay  the  cost  of  constructing  the  road  and  all 
expenses.  The  statute  is  careful  to  protect  the  county  inter- 
ests and  to  guard  against  the  use  of  the  general  funds  of  the 
county  to  pay  any  part  of  the  expenses  incident  to  the  con- 
struction of  a  free  gravel  road,  for  it  provides  "  That  all  the 
lands  liable  to  assessment,  under  the  provisions  of  this  act, 
for  the  construction  of  such  road,  shall  be  held  responsible 
to  the  county,  to  protect  the  county  against  all  loss  or  liability 
arising  from  any  judicial  proceeding  affecting  the  assessments 
for  benefits,  and  also  all  costs  and  expenses  that  may  arise  in 
any  litigation ;  and  re-assessments  may  be  made  to  discharge 
the  same."    R.  8.  1881,  sec.  5102. 

This  statute  is  broad  enough  to  authorize  the  board  .to 
make  an  assessment  sufficient  to  cover  all  expenses,  direct 
and  incidental,  and  the  second  paragraph  of  tbe  complaint 
would  be  bad  if  it  stopped  with  the  averment  of  the  fact  that 
the  cost  of  constructing  the  road  did  not  exceed  the 
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ment,  but  it  does  not  stop  with  the  averment  of  this  fact,  for 
it  does  contain,  in  addition,  substantially  the  same  facts  as 
the  first  paragraph.  For  the  reasons  given  in  considering 
the  first  paragraph,  we  think  the  second  is  also  good.  In  thus 
holding  we  do  not  decide  that  the  board  may  not  make  a  sub- 
sequent levy  if  the  first  proves  insufficient,  but  we  do  decide, 
that  where  there  has  been  a  final  order,  and  the  gravel  road 
is  (ally  completed  and  accepted,  a  new  or  additional  tax  to 
iid  in  tie  construction  of  the  road  can  not  be  assessed  with- 
out notice.  Notice  is  the  foundation  of  the  right,  to  make 
either  an  original  or  a  new  special  assessment. 

Counsel  for  the  appellant  is  in  error  in  asserting  that  it  is 
not  alleged  that  the  tax  duplicate  is  in  the  hands  of  the  treas- 


Jodgment  reversed. 
Filed  Dec.  12,  1885. 
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Tetoer.— iVomtuory  NoU.~ AtUmtey'a  Feet. — Antuer. — To  a  complaint  on 
i  promissory  note  nil  answer  to  so  much  of  it  as  seeks  to  enforce  ■  stipu- 
lation for  attorney's  fees,  averring  a  tender  of  the  principal  and  interest 
due  on  the  note,  bat  failing  to  state  the  amount  due  at  the  date  of  the 
tender,  and  that  the  sum  tendered  wa*  in  lawful  money,  and  not  show- 
ing that  such  aum  had  been  brought  into,  court  for  the  plaintiff,  is  bad 
on  demurrer. 
Attomey's  Fees.— To  What  EiUrd  Oontrael  for  I*  EnforttabU.— Promatory 
Sdc— The  stipulation  for  the  payment  of  attorney's  fees  becomes  op- 
tratiTB  and  can  be  enforced  only  when  expenses  have  been  actually  and 
neceaiarily  incurred  in  the  employment  of  an  attorney  for  the  enforce- 
ment of  collection,  consequent  upon  the  failure  of  the  payor  to  keep 
to  engagement,  and  then  only  to  the  extent  actually  paid  or  to  be  paid, 
or  reasonably  chargeable. 
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Prom  the  Fulton  Circuit  Court. 
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M.  R.  Smith  and  E.  P.  Ferris,  for  appellants. 
J.  Rowley  and  M.  A.  Baker,  for  appelle«. 

Mitchell,  C.  J. — To  a  complaint  on  a  promissory  note, 
the  defendants  answered  to  so  much  of  it  as  sought  to  enforce 
a  stipulation  allowing  10  per  cent,  attorney's  fees  for  collec- 
tion, in  substance,  that  both  before  and  after  the  maturity  of 
the  note  they  had  tendered  to  the  plaintiff  the  amount  of  the 
principal  and  interest  due  thereon ;  that  the  plaintiff  declined 
to  receive  it,  and  requested  them  to  retain  the  money ;  that 
on  the  day  on  which  the  note  fell  due,  one  of  the  defendants 
made  inquiry  at  the  plaintiff's  house  for  him,  and  received 
information  that  he  had  gone  to  the  State  of  Ohio,  to  be  ab- 
sent several  days ;  that  he  then  informed  the  plaintiff's  at- 
torney that  he  desired  to  pay  the  note,  and  was  informed  by 
him  that  no  suit  would  be  brought  on  it ;  that  at  and  always 
since  its  maturity,  the  defendants,  as  the  plaintiff  well  knew, 
were  and  had  been  ready  and  willing  to  pay  the  full  amount 
of  the  note  and  interest ;  that  after  the  offer  to  pay,  and  the 
refusal  of  the  plaintiff  to  receive  payment,  he  placed  the  note 
in  the  hands  of  his  attorney  for  suit,  for  the  sole  purpose  of 
compelling  the  defendants  to  pay  the  10  per  cent,  attorney's 
fees  stipulated  therein. 

A  demurrer  was  sustained  to  this  answer,  and  this  ruling 
presents  the  only  question  in  the  record. 

Admitting  the  facts  properly  pleaded  in  the  answer  to  be 
true,  as  the  demurrer  does,  it  is  a  matter  of  regret  that  the 
defence  against  the  claim  for  attorney's  fees  was  not  made 
in  such  manner  that  the  court  could  have  afforded  the  de- 
fendants the  relief  to  which  in  good  conscience  they  other- 
wise would  have  been  entitled. 

That  the  suit  was  brought  not  for  the  purpose  of  enforcing 
payment  of  the  debt  evidenced  by  the  note,  but  to  compel 
payment  of  the  stipulated  attorney's  foe,  is  admitted.  That 
the  defendants,  after  the  note  matured  and  before  suit  brought, 
tendered  to  the  plaintiff  the  amount  of  principal  and  interest 
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due  thereon,  although  not  pleaded  with  sufficient  precision  to 
constitute  a  good  plea  of  tender,  is  doubtless  true. 

If  a  lawful  tender  had  been  pleaded,  and  the  amount  ten- 
dered had  been  brought  into  court,  so  as  to  have  kept  it  good, 
we  doubt  not  the  court  below  would  have  held  the  answer 
sufficient.  But  as  the  answer  failed  to  state  the  amount  of 
principal  and  interest  due  on  the  note  at  the  date  of  the  ten- 
der, and  that  the  amount  was  tendered  in  lawful  money,  and 
as  it  did  not  appear  from  the  answer  that  the  defendants  had 
paid  the  amount  tendered  into  court  for  the  plaintiff,  the  de- 
murrer to  the  answer  was  properly  sustained.  Hazektt  v. 
Butter  Uhivernty,  84  Ind.  230;  Smith  v.  Felton,  85  Ind. 
223;  Etchhollz  v.  Taylor,  88  Ind.  38. 

It  may  be  proper  to  add  that  as  contracts  for  the  payment 
of  attorney's  fees  are  only  upheld  upon  the  ground  that  they 
area  reasonable  indemnity  against  loss  actually  and  neces- 
sarily occasioned  by  the  failure  of  the  payor,  it  follows  that 
where  expenses  are  unnecessarily,  or  where  none  are  actually, 
incurred,  the  contract  can  not  be  enforced.  Kennedy  v.  Riek- 
ard»on,  70  Ind.  524;  BillingBley  v.  Dean,  11  Ind.  331. 

The  stipulation  for  the  payment  of  attorney's  fees  only  be- 
comes operative  when  expenses  have  been  actually  and  neces- 
sarily incurred  in  the  employment  of  an  attorney  for  the  en- 
forcement of  collection,  consequent  upon  the  failure  of  the 
payor  to  keep  his  engagement,  and  then  only  to  the  extent 
of  the  expense  actually  paid  or  to  be  paid,  or  reasonably 
chargeable. 
Judgment  affirmed,  with  costs. 
Filed  Oct.  10,  1885 ;  petition  for  *  rehearing  overruled  Dec.  12, 1885. 
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Campbell  et  ox.  v.  Hdkt. 

New  Tbial  AS  or  'Riaut:— Action  to  Beemer  Beat  Estate.— Leasehold  in- 
terest— A  leasehold  for  a  term  of  jean  is  such  a  "  valid  subsisting  in- 
terest in  real  property"  under  section  1060,  R.  8.  1881,  as  entitles 
the  lessee,  in  an  action  to  recover  possession,  to  a  new  trial  as  of  right 
under  section  1064,  K.  a  1881. 

fiviDEHCE.-  ■  Partnership.— Lease  c/  Land  /or  Particular  Businem.— Rents.— 
Action  to  Recover  Beat  Estate. — Where,  upon  the  formation  of  s  partner- 
ship to  conduct  the  business  of  grape  culture,  one  partner,  in  further- 
ance of  the  business,  takes  a  lease  for  a  term  of  fifty  years  to  a  part  of 
the  land  to  be  used  in  inch  business  and  owned  by  the  other,  and  then, 
upon  a  dissolution,  by  agreement  a  portion  of  the  vineyard  is  set  apart 
to  the  lessee  in  severalty,  without  any  limitation  as  to  its  use,  the  latter 
may,  in  an  action  by  him  subsequently  brought  to  recover  lis  posses- 
sion, prove  its  rental  value  for  general  purposes,  and  evidence  offered 
by  the  defendant  as  to  its  rental  value  for  grape  culture  only,  is  not 
admissible. 

Practice. —  When  Error  in  Excluding  Evidence  Cured  by  Withdrawing  Objection 
to  Admission. — Where  evidence  is  exclnded  on  objection,  but  immedi- 
ately thereafter  the  objection  is  withdrawn  to  the  only  part  of  it  which 
is  material,  the  error,  if  any,  is  cured,  although  the  party  offering  the 
evidence  declines  to  avail  himself  of  the  concession. 

Former  Adjudication. — Judgment  on  Demurrer. — Where  a  case  is  dis- 
posed of  on  judgment  upon  demurrer  to  an  answer,  and  not  upon  its 
merits,  it  does  not  constitute  a  former  adjudication.  It  is  only  where 
the  matter  in  issue  has  been  either  actually  or  presumptively  determined, 
that  the  judgment  is  a  bar  to  another  action. 

Real  Estate,  Action  TO  Recover. — Action  upon  Claim  in  Fee  Simple  not 
Bar  to  Action  under  Lease. — The  commencement  of  an  action  upon  a 
claim  of  title  in  fee  simple  does  not  estop  the  plaintiff  from  subse- 
quently bringing  an  action  for  the  same  land  on  a  claim  under  a  lease. 

From  the  Lake  Circuit  Court. 

E.  D.  Qrumpaoker,  A.  D.  Bartholomew  and  H,  A.  Gillett, 
for  appellants. 

W.  Johnston,  for  appellee. 

Niblack,  J. — Charles  G.  Finney,  being  the  owner  of  a 
tract  of  land  in  Porter  county,  in  this  State,  on  the  24th  day 
of  April,  1866,  entered  into  partnership  with  one  Nathaniel 
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R.  Strong  in  planting  a  vineyard  and  in  the  culture  and  sale 
of  grapes,  and  to  that  end  executed,  in  conjunction  with 
Strong,  an  agreement  in  writing,  by  which  he,  amongst  other 
things,  leased  aud  demised  to  him,  the  said  Strong,  part  of 
rach  tract  of  land  to  be  planted  with  grapes,  for  the  term  of 
fifty  years.  A  few  years  afterwards  Finney  died  testate, 
baring  devised  the  tract  of  land  in  question  to  his  widow, 
Elizabeth  Finney.  Thereafter,  on  the  27th  day  of  March, 
1874,  the  said  widow  and  Strong,  acting  seemingly  upon  the 
theory  that  the  partnership  for  the  culture  and  sale  of  grapes 
had  been  dissolved,  mutually  executed  an  agreement  making 
partition  of  the  leasehold  estate  in  the  vineyard  between 
them.  Under  this  agreement,  about  ten  acres  of  ground  was 
set  off  to  Strong  separately,  without  any  limitation  or  restric- 
tion as  to  the  use  which  might  or  should  be  made  of  it.  On 
the  25th  day  of  November,  1875,  Strong  sold,  and  by  quit- 
claim deed  conveyed,  this  piece  of  ground  to  Franklin  W. 
Hunt.  Elizabeth  Finney,  the  widow,  having  in  the  mean- 
time intermarried  with  one  Samuel  A.  Campbell,  took,  through 
him,  possession  of  the  land  so  sold  and  conveyed  to  Hunt,  in 
the  year  1880,  and  has  since  continued  in  possession.  Hunt, 
claiming  to  be  the  owner  in  fee  simple  of  the  land  thus  set 
off  to  Strong  and  so  conveyed  to  him,  commenced  an  action 
against  Mrs.  Campbell  and  he'r  husband,  in  the  Porter  Cir- 
cuit Court,  to  recover  the  possession  of  it. 

Mrs.  Campbell  and  her  said  husband  answered,  setting  up 
the  Jacts  herein  above  recited  in  extenso,  and  inferentially 
averring  that  Hunt  had  surrendered  his  interest  in  the  lease 
under  which  he  held  the  land. 

Hunt  demurred  to  the  answer,  but  his  demurrer  was  over- 
ruled and,  declining  to  plead  further,  final  judgment  was 
entered  against  him  upon  demurrer.  Upon  an  appeal  to  this 
court,  that  judgment  was  affirmed.  See  Hunt  v.  Campbell, 
83  lud.  48.  Hunt  thereupon  commenced  this  action  in  the 
Porter  Circuit  Court,  against  Mrs.  Campbell  and  her  said 
husband,  to  recover  the  possession  of  the  same  land,  averring 
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that  lie  was  the  "  owner  and  entitled  to  the  possession  for  a 
term  of  years,  to  wit,  fifty  years  from  the  24th  day  of  April, 
1866,"  of  the  land  in  controversy.  A  trial  resulted  in  a 
verdict  and  judgment  for  the  defendants. 

After  this  judgment  was  entered,  the  plaintiff  moved  for 
a  new  trial  as  a  matter  of  right,  under  section  1064,  R.  S. 
1881,  tendering  at  the  same  time  a  satisfactory  bond  for  the 
payment  of  all  costs  and  damages,  as  required  by  that  section 
of  the  statute,  and  over  the  objection  and  exception  of  the 
defendants,  the  judgment  was  set  aside  and  a  new  trial  granted. 
The  venue  was  then  changed  to  the  Lake  Circuit  Court,  where 
there  was  a  trial  by  the  court,  a  finding  for  the  plaintiff,  a  de- 
nial of  a  new  trial,  and  a  judgment  against  the  defendants 
upon  the  findings,  from  which  this  appeal  is  prosecuted. 

Error  is  first  assigned  upon  the  decision  of  the  Porter  Cir- 
cuit Court  granting  the  plaintiff  a  new  trial  as  a  matter  of 
right. 

Section  1050,  R.  S.  1881,  enacts  that  "Any  person  having 
a  valid  subsisting  interest  in  real  property  and  a  right  to  the 
possession  thereof  may  recover  the  same  by  action  to  be 
brought  against  the  tenant  in  possession ;  if  there  is  no  such 
tenant,  then  against  the  person  claiming  the  title  or  some  in- 
terest therein." 

Section  1064,  herein  above  referred  to,  having  reference  to 
judgments  rendered  in  actions  prosecuted  under  the  forego- 
ing section,  provides  that  "  The  court  rendering  the  judg- 
ment, on  application  made  within  one  year  thereafter  by 
the  party  against  whom  judgment  is  rendered,  his  heirs,  as- 
signs, or  representatives,  and  on  the  applicant  giving  an  un- 
dertaking, with  surety  to  be  approved  by  the  court  or  clerk, 
that  he  will  pay  all  costs  and  damages  which  shall  be  recov- 
ered against  him  in  the  action,  shall  vacate  the  judgment  and 
grant  a  new  trial." 

The  point  made  against  the  order  of  the  Porter  Circuit 
Court,  vacating  the  judgment  and  granting  a  new  trial,  is,  that 
the  term  of  years,  counted  upon  by  the  complaint,  did  not 
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constitute  "a  valid  subsisting  interest  in  real  property  "  within 
the  meaning  of  section  1050,  set  out  as  above,  and  that  hence 
the  action  was  one  in  which  the  plaintiff  was  not  entitled  as 
a  matter  of  right  to  demand  a  new  trial.  This  claim  is  based 
upon  the  theory  that  a  leasehold  interest  in  land  is  personal 
property,  and  descends  to  the  administrator,  and  not  to  the 
heir,  citing  Smith  v.  Dodds,  35  Ind.  452,  and  Cunningham  v. 
Badey,  96  Ind.  367,  and  that,  in  consequence,  the  action  was 
for  the  recovery  of  personal,  and  not  real,  property. 

It  is  true  that  a  lessee's  interest  in  land  descends  to  his  ad- 
ministrator, and  not  to  his  heirs,  but  it  is,  for  that  reason,  none 
the  less  a  valid  and  subsisting  interest  in  real  property.  The 
feet  that  the  administrator  must  prosecute  an  action  for  the 
recovery  of  the  lessee's  interest,  after  his  death,  instead  of  his 
heirs,  does  not  change  the  essential  character  of  the  proceed- 
iag.  It  is  nevertheless  an  action,  in  the  nature  of  an  action 
of  ejectment,  to  recover  an  actual  interest  in  real  property. 

An  action  of  ejectment,  when  resorted  to,  is  prosecuted 
npon  the  theory  that  a  lessee  has  been  disturbed  in  the  pos- 
session of  the  lands  in  controversy,  and  the  inevitable  infer- 
ence from  existing  statutes  and  decided  cases  is,  that  an  ac- 
tion like  this  may  be  prosecuted  under  section  1050,  supra, 
upon  the  same  theory.  The  right  to  possession  conferred  by 
a  lease  is  as  effectual  to  support  an  action  under  that  section 
as  if  conferred  by  title  in  fee  simple.  It  follows  that  the 
Porter  Circuit  Court  did  not  err  in  vacating  the  judgment 
and  granting  a  new  trial.  Butler  University  v.  Qmard,  94 
Ind.  353. 

Error  is  next  assigned  upon  the  refusal  of  the  Lake  Cir- 
cuit Court  to  grant  a  new  trial  for  certain'specifically  assigned 
causes. 

With  a  view  of  establishing  the  amount  of  damages  which 
the  plaintiff  had  sustained  by  being  kept  out  of  possession, 
severat  witnesses  were  examined  as  to  the  rental  value  of  the 
land  in  dispute  for  general  purposes.  The  defendants  objected 
unavailingly  to  the  introduction  of  this  evidence,  upon  Ihe 
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ground  that  by  the  terms  of  the  lease  the  use  of  the  land  was 
restricted  to  the  culture  of  grapes  alone.  The  defendants 
then  offered  to  prove  that  during  the  time  they  had  been  in 
possession  the  rental  value  of  the  land  for  the  cultivation  of 
grapes  did  not  exceed  ten  cents  an  acre,  a  sum  much  below 
that  named  by  other  witnesses  for  general  purposes,  but  the 
court  refused  to  permit  the  proposed  proof  to  be  made. 

It  was  clearly  the  intention  of  the  parties  to  the  lease,  that 
the  ground  covered  by  it  should  be  used  only  in  the  cultiva- 
tion of  grapes,  and  it  is  equally  clear  that  the  lease  was 
executed  as  a  means  of  promoting  the  business  of  a  part- 
nership which  the  parties  had  in  view  at  the  time  of  its  exe- 
cution. A  dissolution  of  that  partnership  was  consequently 
a  practical  abandonment  of  the  object  for  which  the  lease 
was  executed.  When,  therefore,  the  widow  and  devisee  of 
Finney,  the  lessor,  and  Strong  entered  into  a  new  agreement 
making  partition  of  the  vineyard  and  setting  apart  to  the 
latter  a  portion  of  it  in  severalty,  without  any  limitation  or 
restriction  as  to  its  use,  or  the  purposes  to  which  it  might  be 
applied,  Strong  stood  discharged  from  any  obligation  to  cul- 
tivate the  part  so  set  off  to  him  in  grapes,  as  contemplated  by 
the  lease.  For  further  particulars  as  to  the  lease,  as  well  as 
the  agreement  for  partition,  see  the  opinion  in  the  case  of 
Hunt  v.  Campbell,  83  Ind.  48,  already  referred  to. 

The  defendants  also  offered  to  prove  by  Samuel  A.  Camp- 
bell that,  for  a  year  or  two  before  they  took  possession, 
the  plaintiff  was  accustomed  to  assert  and  give  out  that  he 
was  the  owner  in  fee  simple  of  the  land  in  suit,  and  that  Mrs. 
Campbell  had  no  right  to  the  same;  that  Campbell  finally 
told  the  plaintiff  that  he  and  Mrs.  Campbell  were  going  to 
take  possession  of  the  land  at  any  rate ;  that  the  plaintiff  re- 
plied that  they  might  do  so,  and  that  he  would  then  test  the 
question  of  his  right  to  a  fee  simple  estate  in  the  land.  But, 
upon  the  objection  of  the  plaintiff,  the  evidence  thus  pro- 
posed was  excluded.  The  plaintiff,  however,  immediately 
thereafter  withdrew  his  objection  to  so  much  of  the  proposed 
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evidence  as  had  relation  to  the  defendants  taking  possession 
of  the  land,  but  the  defendants  declined  to  avail  themselves 
of  this  partial  concession,  and  offered  no  further  evidence  as 
to  any  part  of  the  alleged  conversation.  That  part  of  the 
evidence  offered  to  which  the  objection  was  withdrawn  was 
all  that  could,  in  any  event,  have  been  material  to  the  de- 
fendants, as  the  case  then  stood  before  the  court.  Hence, 
conceding  that  what  was  proposed  was  as  a  whole  errone- 
ously excluded,  the  error  was  cured  by  the  withdrawal  of 
the  objection  to  so  much  as  had  reference  to  the  circum- 
stances under  which  the  defendants  went  into  possession. 
There  is,  therefore,  no  question  before  us  as  to  the  materi- 
ality of  this  excluded  evidence. 

The  defendants  then  offered  in  evidence  a  transcript  of  the 
proceedings  and  judgment,,  together  with  the  opinion  of  this 
court,  in  the  first  action  between  the  same  parties,  begun  and 
determined  in  the  Porter  Circuit  Court  as  herein  above  stated, 
and  it  was  also  excluded.  It  is  argued  that  this  transcript 
was  competent  evidence :  First.  As  tending  to  prove  that  the 
plaintiff  had  surrendered  all  claim  to  the  land  under  the  lease. 
Secondly.  To  establish  a  former  adjudication  of  the  question 
of  title  to  the  same  land  as  between  the  same  parties. 

We  see  no  error  in  the  exclusion  of  the  transcript  in  ques- 
tion. The  plaintiff  having  failed  in,  and  practically  aban- 
doned, his  action  because  his  demurrer  to  the  answer  to  his 
complaint  was  overruled,  he  was  left  in  substantially  the  same 
position  he  occupied  before  the  action  was  commenced.  The 
case  was  not  disposed  of  upon  its  merits,  but  upon  a  question 
of  pleading  preliminary  to  a  hearing  upon  the  merits.  The 
judgment  upon  demurrer,  therefore,  involved  no  question  of 
the  surrender  of  any  claim  of  title  under  the  lease,  or  of 
former  adjudication.*  It  is  only  where  the  matter  in  issue 
has  been  either  actually  or'presumptively  determined,  that  the 
judgment  .is  a  bar  to  another  action.  Winship  v.  Winekip,  43 
Iou.291;  Mc&weeneyv.  Carney,  72  Ind.  430;  Reed  v.  iKo- 
ffiM,86Ind.  143. 
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Nor  was  the  commencement  of  the  first  action  upon  a  claim 
of  title  in  fee  simple  an  election  which  estopped  the  plaintiff 
from  setting  up  a  claim  under  the  lease.  That  was  not,  as 
the  present  case  is  not,  an  action  on  the  lease.  It  was  an  ac- 
tion simply  for  the  recovery  of  land  upon  a  claim  of  owner- 
ship, in  which  it  may  have  been  expected  that  the  lease  would 
be  used  as  evidence.  It  has  been  frequently  held  that  the 
deed,  under  which  a  party  claims  title,  is  not  the  foundation 
of  an  action  to  recover  the  land  conveyed  by  it.  Such  a  deed 
affords  evidence  of  title  when  the  title  is  put  in  issue,  but 
nothing  more.  Sedgwick  v.  Tucker,  90  Ind.  271.  The  same 
rule  applies  to  a  lease  where  the  action  is  to  recover  posses- 
sion for  a  term  of  years,  and  the  lease  is  merely  to  be  used  in 
evidence,  as  in  the  case  at  bar. 

It  is  argued,  finally,  that  the  evidence  did  not  show  the 
defendants  to  be  unlawfully  in  possession  of  the  land,  and 
that  hence  the  finding  was  not  sustained  by  sufficient  evi- 
dence. The  evidence  made  a  good  prima  facie  case  in  favor  of 
the  plaintiff's  right  of  possession,  and  nothing  was  shown  in  de- 
fence to  the  contrary.  The  inference,  therefore,  necessarily 
was  that  the  defendants  were  unlawfully  in  possession. 
.  We  have  thus  disposed  of  all  the  complaints  made  of  the 
proceedings  at  the  last  trial,  and  find  no  error  in  the  refusal 
of  the  Lake  Circuit  Court  to  grant  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

FUed.Oct  6, 1886. 

On  Petition  for  a  Rehearing. 
Niblack,  C.  J. — The  appellants  complain  that  in  the 
opinion  heretofore  filed  in  this  case,  we  erred  in  holding  that  by 
the  agreement  of  partition  entered  into  between  Mrs.  Campbell 
and  Strong,  the  latter  was  discharged  from  any  obligation  to 
cultivate  the  land  set  off  to  him  in  grapes.  But  the  argument 
employed  in  support  of  that  complaint  would,  if  permitted 
to  prevail,  lead  to  the  conclusion  that  the  land  set  off  to  Mrs. 
Campbell  under  the  same  agreement  could  only  in  like  man- 
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ner  be  cultivated  in  grapes  during  the  period  covered  by  the 
original  lease,  and,  as  we  are  not  prepared  to  place  such  a 
construction  upon  the  agreement  in  question,  we  feel  con- 
strained to  adhere  to  the  construction  of  that  agreement  here- 
tofore given  by  us. 

The  appellants  next  complain  that  we  were  wrong  in  hold- 
ing that  the  circuit  court  did  not  err  in  refusing  to  confine 
the  inquiry  as  to  the  rental  value  of  the  land  in  controversy 
to  its  value  for  cultivation  in  grapes.  Accepting  our  con- 
struction of  the  agreement  of  partition  as  correct,  as  we  con- 
tinue to  do,  there  was  necessarily  no  error  in  that  ruling  of 
the  circuit  court. 

It  is  further  complained  that  our  holding,  in  effect  that  the 
circuit  court  did  not  err  in  excluding  certain  proof  proposed 
to  be  made  by  the  appellant  Samuel  A.  Campbell,  is  not  well 
supported  by  the  facts,  as  they  are  made  to  fully  appear  hy 
the  bill  of  exceptions  in  the  record. 

This  case  is  in  many  of  its  features  mi  generis.  In  the  first 
place,  the  original  agreement  entered  into  between  Finney 
aud  Strong  was  a  very  unusual  agreement,  hard  to  classify  or 
to  construe,  and,  as  the  sequel  has  proven,  an  unfortunate  one 
for  Finney's  estate.  In  the  next  place,  the  agreement  for  par- 
tition made  between  Mrs.  Campbell  and  Strong  was  seem- 
ingly a  very  generous  and  un restrictive  arrangement  on  the 
part  of  the  former.  No  rent,  or  other  equivalent,  was  re- 
served for  the  use  of  the  land  set  apart  to  Strong.  He  was 
onlyrequired  to  pay  the  accruing  taxes  upon  the  land  so  long 
as  he  occupied  it.  The  land  was  apparently  and  presumably 
set  off  to  Strong  for  a  consideration  which  had  already  moved 
either  to  Mrs.  Campbell  or  to  Finney,  her  then  late  husbaud. 
Construing,  therefore,  the  original  agreement,  and  the  agree- 
ment making  partition,  together,  the  reasonable  inference 
seems  to  be  inevitable  that  Strong  became,  through  those 
agreements,  vested  with  a  greater  and  more  indefeasible  in- 
terest in  the  land  assigned  to  him  than  is  ordinarily  acquired 
under  a  lease  containing  mutual  and  dependent  stipulations 
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and  covenants.  We  consequently  regard  the  authorities  cited 
by  counsel  in  support  of  their  position  as  inapplicable  to  the 
peculiar  facts  of  this  case,  and,  for  a  similar  reason,  are  of 
the  opinion  that  the  matters  proposed  to  be  proved  by  Camp- 
bell were  not  material  to  any  question  then  before  the  circuit 
court. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Deo.  16, 1886. 
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Practice. — Judgment  Non  Obstante  Veredicto.  —  Under  the  civil  code  of  this 
State,  a  motion  for  judgment  twn  obstante  veredicto,  or  for  Judgment  on 
the  pleadings,  can  only  be  made  by  the  party  against  whom  the  verdict 
has  been  found.    Section  666,  R.  8. 1881. 

Same. — Defect!  in  Finding  Supplied  by  Evidence. — Supreme  Court. — Presump- 
tion.— Where  the  defects  in  a  pleading  are  of  a  character  which  could 
be  supplied  by  the  evidence  and  cured  by  the  verdict,  the  Snpreroe 
Court  will  presume,  in  the  absence  of  the  evidence  from  the  record,  that 
such  defects  were  so  supplied  and  cured. 

8  a  ME. — Special  Finding. —  General  Verdict. — If  the  special  findings  are  not 
inconsistent  with  the  general  verdict,  the  latter  will  stand. 

From  the  Cass  Circuit  Court, 
D.  D.  Dykanan  and  M.  Witifield,  for  appellants. 
8.  T.  MeChnnell,  R.  Magee  and  D.  B,  MoOonnell,  for  ap- 
pellees. 

Howk,  J. — In  this  case,  the  appellants  Brown  and  Brown 
sued  the  appellees  Searle  and  Rice,  in  a  complaint  of  five 
paragraphs,  each  of  which  counted  upon  a  separate  and  dis- 
tinct promissory  note.  The  five  notes  were  each  dated  March 
22d,  1880,  were  each  in  the  sum  of  $291.67,  were  all  exe- 
cuted by  the  appellees,  and  were  payable  respectively  in  five, 
six,  seven,  eight  and  nine  months  after  date  to  the  appellants, 
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by  their  partnership  name  of  John  Brown  &  Son,  In  each 
paragraph  of  complaint  it  was  alleged  as  to  the  note  therein 
sued  upon,  that  it  was  past  due  and  wholly  unpaid.  After- 
wards, and  pending  the  suit,  the  appellants  filed  a  supple- 
mental and  sixth  paragraph  of  complaint,  counting  upon  an- 
other promissory  note  of  the  same  date  and  amount  as  each 
of  the  notes  previously  sued  upon,  executed  also  by  the  ap- 
pellees and  payable  to  appellants,  by  their  said  partnership 
name,  ten  months  after  its  date,  which  note  last  in  suit,  it 
was  alleged  in  such  supplemental  and  sixth  paragraph,  did 
Dot  mature  until  after  the  commencement  of  this  action,  and 
was  then  due  and  unpaid.  Each  of  the  appellees  answered 
separately,  in  two  paragraphs,  of  which  the  first  was  a  gen- 
eral denial  and  the  second  paragraph  stated  a  special  defence. 
Appellants  replied  to  the  second  paragraph  of  the  separate 
answer  of  appellee  Searle,  in  three  paragraphs,  of  which  the 
first  was  a  general  denial,  and  each  of  the  other  two  para- 
graphs stated  special  matters  in  reply.  Appellants  also  re- 
plied to  the  second  paragraph  of  the  separate  answer  of 
appellee  Rice,  in  two  paragraphs,  whereof  the  first  was  a 
general  denial,  and  the  second  was  a  special  reply. 

The  issues  joined  were  tried  by  a  jury  and  a  general  ver- 
dict was  returned  for  the  appellants,  the  plaintiffs  below, 
assessing  their  damages  in  the  sum  of  $831.80,  and  their  at- 
torneys' fees  in  the  sum  of  $190.90.  With  their  general 
verdict,  the  jury  also  returned  into  court  their  special  find- 
ings upon  particular  questions  of  fact,  submitted  to  them  by 
the  appellants  under  the  direction  of  the  court,  in  substance 
as  follows : 

1.  What  is  the  amount  of  the  principal  and  interest  of  the 
notes  sued  upon,  less  the  credit  of  $15  endorsed  upon  one  of 
them?    Answer.   $1,633.13. 

2.  What  is  the  amount  of  attorneys'  fees  as  proved  ?  Ans. 
$190.90. 

3.  Did  the  defendant  Bearle,  with  Melville  Castle,  within 
a  few  months  after  he  came  into  the  possession  of  the  stock 
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of  goods,  examine  such  stock  for  the  purpose  of  ascertaining 
what  changes  had  been  made  in  the  cost  marks,  and  what 
goods  had  been  invoiced  to  him  by  the  plaintiffs  too  high 
under  the  contract?     Ans.    Yes. 

4.  If  you  answer  question  No.  3  in  the  affirmative,  did  de- 
fendant Searle  make  memoranda  of  all  the  changes  he  could 
discover,  and  of  such  other  goods  as,  he  believed,  were  in- 
voiced too  high?    Ans.  No. 

5.  What  was  the  amount  of  the  difference  between  the  in- 
voice as  upon  the  goods  and  the  invoice  as  should  be  upon 
the  goods,  as  shown  by  such  memoranda?    Ans.  $321.25. 

6.  Were  all  the  goods,  named  and  designated  in  sucb 
memoranda,  changed  as  shown  by  such  memoranda  after  the 
contract  was  signed  ?  If  not,  state  what  was  the  change  in 
these  goods  in  amount  ?     Ans.    Yes. 

7.  Have  the  defendants  proved  that  any  other  changes  were 
made,  after  the  contract  was  signed,  than  as  found  in  answer 
to  question  No.  6  ?  If  you  answer  yes,  state  upon  what  goods 
these  changes  were  made  ?     Ans.    No. 

8.  Were  there  any  changes  made  in  the  marks  upon  the 
goods  of  the  3d  class  after  the  contract  was  signed?  If  you 
answer  in  the  affirmative,  state  the  amount  of  such  change  ? 
Ans.   $344.37. 

9.  Were  there  any  other  changes  made  in  the  marks  upon 
the  goods  of  the  1st  class,  except  to  restore  the  original  cost 
marks  of  the  goods  to  the  plaintiffs,  in  cases  where  the  orig- 
inal cost  marks  had  been  changed  or  lost  ?     Ans.   Yes. 

10.  What  was  the  amount  of  the  changes  made  in  the 
goods  of  the  1st  class?     Ans.   J786.33. 

11.  What  amount  do  you  find  in  favor  of  the  defendants, 
upon  the  second  paragraph  of  answer  and  set-off  of  Frank 
W.  Searle?     Ans.   $1,131.20. 

12.  Do  you  find  in  favor  of  the  defendants,  upon  the  sec- 
ond paragraph  of  answer  and  set-off  of  the  defendant  Rice? 
If  you  answer  in  the  affirmative,  state  the  amount?  Ana. 
11,131.20. 
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Over  the  appellant's  motions  for  judgment  in  their  favor, 
for  the  amount  of  principal,  interest  and  attorneys'  fees  of 
the  notes  in  suit,  upon  the  special  findings  of  the  jury  not- 
withstanding their  general  verdict  for  a  less  amount,  and 
their  four  several  motions  for  judgment  non  obstante  veredicto 
for  the  full  amount  of  principal,  interest  and  attorneys'  fees 
of  the  notes  sued  upon,  the  court  rendered  judgment  in  their 
favor  on  the  general  verdict  for  the  damages  therein  assessed 
and  the  costs  of  suit.  , 

The  plaintiffs  have  appealed  to  this  court,  and  have  here 
assigned  a  large  number  of  errors.  Among  others,  they  have 
assigned  as  errors  the  overruling  of  their  demurrers  to  the 
second  paragraphs  of  the  separate  answers  of  the  appellees. 
Upon  a  former  hearing  of  this  appeal  we  held  that  these  er- 
rors were  well  assigned,  and  reversed  the  judgment  below  for 
these  erroneous  rulings.  But  the  plaintiffs  were  not  content 
with  this  reversal,  and  asked  for  and  obtained  a  rehearing 
upon  the  express  and  only  ground  that,  under  the  practice  of 
this  court,  they  had  waived  the  errors  assigned  upon  those 
rulings  by  their  failure  to  discuss  them  in  their  briefs  of  this 
cause.  Since  the  rehearing  was  granted,  the  plaintiffs  have 
filed  new  and  additional  briefs  herein,  but  they  still  fail  and 
omit  to  discuss  the  errors  assigned  by  them,  upon  the  over- 
ruling of  their  demurrers  to  the  second  paragraphs  of  the 
separate  answers  of  the  appellees.  These  errors,  therefore, 
under  our  practice,  must  be  regarded  as  practically  and  im- 
pliedly, if  not  expressly,  waived  and  withdrawn  from  our 
consideration. 

It  is  manifest  from  what  we  have  said,  that  the  appellants 
do  not  ask  or  desire  us  to  reverse  the  judgment  below  upon 
the  ground  that  the  second  paragraphs  of  appellees'  separate 
uswers  were  bad  on  the  demurrers  thereto,  and  that  errors 
were  committed  in  overruling  such  demurrers.  But  it  does 
Dot  follow  that  they,  or  their  learned  counsel,  are  here  con- 
senting to  the  sufficiency  of  these  paragraphs  of  answer  to 
withstand  their  demurrers.     On  the  contrary,  they  are  asking 
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us  to  go  much  further  than  we  would  be  required  to  go  in 
order  to  hold  such  paragraphs  of  answer  bad  on  their  demur- 
rers thereto.  They  ask  us  to  hold  that  the  paragraphs  were 
so  utterly  and  hopelessly  insufficient  that,  after  trial  and  with 
all  the  intendments  of  the  verdict  in  their  support,  they  con- 
stituted no  defence  whatever  to  appellants'  action ;  and  that, 
therefore,  errors  were  committed  by  the  court  below  in  over- 
ruling each  and  all  of  their  several  motions  for  judgment  in 
their  favor  for  thf  full  amount  of  principal,  interest  and  at- 
torneys' fees  of  the  notes  in  suit,  upon  the  pleadings  iu  the 
cause,  rum  obstante  veredicto. 

We  are  of  opinion,  however,  that  this  motion  was  not  well 
taken  by  the  appellants,  in  whose  favor  the  jury  found  both 
iu  their  general  verdict  and  in  their  special  findings  of  fact. 
It  was  a  common  law  motion,  and,  perhaps,  under  that  law 
it  might  have  been  made  by  the  party  in  whose  favor  the  ver- 
dict was  returned,  though  there  are  respectable  authorities 
which  seem  to  hold  otherwise.  However  this  may  have  beeu 
at  common  law,  it  is  certain,  we  think,  that  since  our  first 
civil  code  of  practice  took  effect,  on  May  6th,  1853,  a  motion 
for  judgment  turn  obstante  veredicto,  or  for  judgment  on  the 
pleadings,  could  only  be  made  by  the  party  against  whom 
the  verdict  has  been  found.  In  section  372  of  that  code,  which 
section  was  substantially  re-enacted  in  1881,  and  is  now  in 
force  as  section  563,  R.  S.  1881,  it  was  and  is  provided : 
"  When,  upon  the  statements  in  the  pleadings,  one  party  is 
by  law  entitled  to  judgment  in  his  favor,  judgment  shall  be 
so  rendered  by  the  court,  though  a  verdict  has  been  found 
against  such  party."  Freitaa  v.  Burke,  45  Ind.  38  ;  Western 
Union  Tel.  Co.  v.  Fenton,  52  Ind.  1  ;  Dorman  v.  State,  56 
Ind.  454;  McCloskey  v.  Indianapolis,  etc.,  Union,  67  Ind.  86 
(33  Am.  R.  76). 

But  if  we  were  to  hold  that  the  party  in  whose  favor  the 
verdict  has  been  found  might  move  for  judgment  non  obstante 
veredicto,  or  any  other  judgment  than  a  judgment  on  such 
verdict,  we  still  could  not  hold  that  the  trial  court  erred  iu 
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the  case  in  band  in  overruling  any  of  the  appellants'  several 
motions  for  judgment  non  obstante  veredicto.  There  are  no 
defects  in  either  of  the  appellees'  answers  which  could  not 
have  been  supplied  by  the  evidence  on  the  trial  and  cured  by 
the  verdict.  The  evidence  on  the  trial  is  not  in  the  record 
of  this  cause,  and,  in  its  absence,  we  are  bound  to  presume, 
in  support  of  the  rulings  below,  that  the  supposed  defects  in 
appellees'  answers  were  fully  supplied  by  such  evidence  and 
cured  by  the  verdict. 

There  is  no  inconsistency  between  the  general  verdict  of 
the  jury  and  their  special  findings  of  fact.  Of  course,  in  such 
case,  the  special  findings  of  the  jury  can  not  control  the  gen- 
eral verdict,  and  judgment  must  be  rendered  on  the  latter. 
This  is  settled  by  many  decisions  of  this  court.  Baltimore, 
ttc.,  R.  R.  Co.  v.  Rowan,  ante,  p.  88,  and  cases  cited. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  16, 1886. 
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Rul  Estate,  Action  to  Recover.-  Sale  on  Judgment  against  Husband 
itat— Separate  Deed  0/  Wife  to  Purchaser  —  Odor  of  Title.— Statute  of  Limi- 
tations.—Disability  of  Coverture— Tn  1864  certain  land  belonging  to  C.  was 
levied  upon  and  sold  to  satisfy  a  judgment  against  him  alone.  In  1866, 
ho  wile  executed  a  deed,  in  which  he  did  not  join,  Ho  one  claiming  un- 
der the  sheriff's  sale.  In  1864,  C.  died,  his  wife  surviving.  Action  by 
u»  Utter,  in  1884,  against  a  remote  grantee  to  recover  one-third  of 
tbelud. 
H'R  that  while  her  deed  was  void,  it  was  sufficient  to  convey  color  of  title. 
&M,  also,  that  the  plaintiff's  cause  of  action  to  avoid  the  deed  which 
[we  color  of  title  accrued  when  her  grantee  took  possession  under  the 
deed  in  1856,  as  there  was  then  an  adverse  possession  of  all  the  land. 
°<X  »lso,  that  the  defendant  and  his  grantors  having  been  in  possession 
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more  than  twenty  years  under  color  of  title  conferred  by  the  plaintiff's 
deed,  the  action  is  barred  by  the  statute  of  limitations,  the  plaintiff'* 
disability  of  cpverture  not  postponing  the  time  when  the  statute  began 

From  the  Tipton  Circuit  Court. 

J.  M.  Fippen,  for  appellant. 

/.  N.  Waugk,  J.  P.  Kemp  and  G.  H.  Gifford,  for  appellee. 

Elliott,  J. — The  facts  stated  in  the  special  verdict  are 
substantially  these :  In  1848,  the  appellant  became  the  wife 
of  Amasa  P.-Casler  and  continued  to  occupy  that  relation 
until  his  death  in  December,  1864.  The  land  in  contro- 
versy was  conveyed  to  the  appellant's  husband  in  June,  1852, 
and  in  November,  1854,  was  levied  upon  and  sold  to  satisfy 
a  judgment  against  him.  In  March,  1856,  a  deed  was  exe- 
cuted to  one  of  the  remote  grantors  of  the  appellee  by  the 
appellant,  but  in  this  deed  her  husband  did  not  join. 

The  deed  of  the  appellant  executed  in  March,  1856,  was 
not  effectual  to  convey  title;  it  was,  however,  sufficient  to 
convey  color  of  title  to  the  land  described,  for  the  grantor 
was  not  a  stranger,  but  had  some  interest  to  convey.  A  void 
deed  will  convey  color  of  title.  Bell  v.  Longworih,  6  Ind. 
273;  Vancleave  v.  Millihm,  13  Ind.  105;  Doe  v.  Hearick, 
14  Ind.  242;  Bauman  v.  Grubbs,  26  Ind.  419;  Brenner  v. 
Quick,  88  Ind.  546,  see  p.  552. 

The  appellee  and  his  grantors  have,  therefore,  been  in  pos- 
session under  color  of  title  since  March,  1856,  and  as  this 
action  was  not  brought  until  April,  1884,  it  is  barred  by  the 
twenty  years'  statute,  unless  the  feet  that  the  appellant  was 
under  the  disability  of  coverture  until  December,  1864, 
postponed  the  time  when  the  statute  began  to  run  until  that 
date.  Our  opinion  is  that  the  disability  of  the  appellant  did 
not  postpone  the  time  when  the  statute  began  to  run. 

The  statute  of  limitations  runs  against  all  persons,  whether 
under  disability  or  not,  unless  they  are  excepted  from  its 
operation.     Angell  Lira.,  sections  476,  485. 
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A  recent  author  says :  "  The  statute  of  limitations  begins 
to  ran  against  a  party  immediately  upon  the  accrual  of  a 
right  of  action,  unless  at  that  time  he  was  under  some  of  the 
disabilities  named  in  the  statute;  and  a  saving  or  exception 
not  found  in  the  statute  will  not  be  implied."  Wood  Lim. 
•495.  This  doctrine  was  explicitly  announced  in  Strong  v. 
Maieever,  102  Ind.  578,  see  opinion  on  petition  lor  a  rehear- 
ing. A  like  doctrine  has  been  announced  in  other  cases. 
Breeding  v.  Shinft,  8  Ind.  125 ;  Vanchave  v.  Milliken,  supra; 
Fronts  v.  Harrow,  13  Ind.  607 ;  Vail  v.  Halton,  14  Ind.  344 ; 
Gray  v.  Stiver,  24  Ind.  174;  White  v.  Clawson,  79  Ind.  188; 
Wright  v.  Wright,  97  Ind.  444. 

Our  statute  makes  no  exceptions ;  it  is  general  in  its  terms 
and  operates  upon  all  persons.  It  does,  however,  make  spe- 
cial provision  for  persons  under  legal  disability,  but  not  by 
excepting  them  from  its  operation.  The  special  provision 
which  it  makes  is  this:  "Any  person  being  under  legal  dis- 
abilities when  the  cause  of  action  accrues,  may  bring  his  action 
within  two  years  after  the  disability  is  removed."  The  effect 
of  this  provision  is,  not  to  change  the  time  when  the  statute 
begins  to  run,  in  cases  of  persons  under  disability,  but  to  al- 
low them  two  years  after  the  disability  has  been  removed  in 
which  to  bring  an  action.  The  provision  proceeds  upon  the 
theory  that  the  statute  runs  from  the  time  the  cause  of  action 
accrues,  and,  proceeding  on  this  theory,  grants  two  years' 
time  after  the  removal  of  the  disability,  although  the  full  time 
may  Have  expired.  It  does  not  grant  twenty  years  to  an  in- 
fant after  he  becomes  of  age,  nor  does  it  grant  that  period  to 
a  married  woman  after  the  removal  of  the  disability  of  cov- 
erture, but  it  does  grant  to  persons  under  disability  two  years 
after  the  removal  of  their  disability,  although  the  statute  may 
have  been  running  for  full  twenty  years.  On  the  other  hand, 
it  does  not  cut  down  the  twenty  years,  for,  if  the  period  of 
twenty  years  from  the  time  the  cause  of  action  accrued  has 
not  expired,  the  party  is  entitled  to  the  whole  of  the  unex- 
Vol.  104.— 15 
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pired  time  in  which  to  bring  his  action.  To  illustrate :  Sup- 
pose ten  years  to  have  expired  at  the  time  of  the  removal  of 
the  disability,  then  the  party  would  have  the  unexpired  period 
of  ten  years  in  which  to  sue ;  but,  if  the  full  twenty  years 
had  expired,  then  two  years  after  the  removal  of  the  disa- 
bility would  be  all  that  would  be  allowed  the  party.  It  i» 
only  in  cases  where  the  period  of  twenty  years  has  fully  ex- 
pired, or  where  twenty  years  would  not  carry  the  time  two- 
years  beyond  the  removal  of  the  disability /that  the  provision 
we  have  quoted  has  any  practical  effect.  If  the  disability 
continues  for  much  more  than  twenty  years,  the  party  is  still 
entitled  to  the  two  years  after  its  removal ;  but,  if  it  is  re- 
moved two  years  before  the  expiration  of  the  twenty  years, 
then  twenty  years  from  the  time  the  cause  of  action  accrued 
is  the  full  period  allowed  the  party.  1  Works  Pr.,  sec.  271, 
and  cases  cited ;  Harris  v.  Rice,  66  Ind.  267. 

It  is  quite  clear  that  the  Legislature  enacted  the  provision 
we  have  quoted  upon  the  theory  that  the  statute  begins  to- 
run  from  the  time  the  cause  of  action  accrues,  for,  upon  any 
other  theory,  the  provision  is  utterly  meaningless.  If  it  be 
true  that  the  statute  does  not  begin  to  run  uutil  the  removal 
of  the  disability,  then  the  limitation  would  be  twenty  years 
from  that  time,  and  the  provision  under  immediate  mention 
would  be  without  the  slightest  force,  and  we  should  be  com- 
pelled to  disregard  it.  But  the  rule  is  that  no  clause  of  a  stat- 
ute shall  be  disregarded  if  it  is  possible  to  give  it  effect.  There- 
is,  however,  not  the  slightest  difficulty  in  giving  full  effect  to 
the  provision,  for  it  is  consistent  with  the  theory  of  the  law 
and  in  harmony  with  all  of  the  provisions  of  the  statute  of 
which  it  forms  a  part.  In  that  statute  it  has  a  place,  and 
courts  have  no  right  to  render  it  ineffective;  nor  could  they 
do  it  without  producing  confusion  and  discord,  where  there 
is  now  a  clear  and  harmonious  system.  The  theory  which 
gives  consistency  to  the  system  and  full  effect  to  the  law  is, 
that  the  statute  begins  to  run  from  the  time  the  cause  of  ac- 
tion accrues,  but  until  two  years  after  the  disability  is  removed 
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its  bar  is  not  complete,  do  matter  how  long  the  disability  may 


The  right  of  action  to  avoid  the  deed  which  gave  color 
of  title  accrued  when  the  appellee's  grantor  took  possession 
under  the  deed  executed  by  the  appellant  in  1856.  There 
was  then  an  assertion  of  title  to  the  entire  estate,  and  this 
was  such  a  denial  of  the  right  of  the  appellant  as  created  a 
cause  of  action.  Where  one  tenant  in  common  asserts  pos- 
session under  a  deed  professing  to  convey  the.  entire  estate, 
he  will  be  deemed  to  have  ousted  his  co-tenant.  Nelson  v. 
Daw,  35  Ind.  474. 

The  action  was  not  brought  within  two  years  after  the  re- 
moval of  the  disability  of  the  appellant,  nor  within  twenty 
years  after  the  right  accrued,  and  it  can  not  be  maintained. 

It  is  unnecessary  to  examine  the  sufficiency  of  the  first  par- 
agraph of  the  answer,  for  the  record  clearly  shows  that  the 
judgment  does  not  rest  on  that  paragraph.  It  has  been  many 
tunes  held  that  where  the  record  affirmatively  shows  that  the 
judgment  is  not  upon  a  bad  paragraph,  and  is  on  a  good  one, 
an  error  iu  overruling  a  demurrer  to  the  bad  paragraph  is 
harmless. 

Judgment  affirmed. 

Filed  Dec  11, 1686. 
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157       T 
H«W  Cohpus.— Petition  by  Father  for  Custody  </  Children.—  Welfare  o/  ^-        y 

a&o>  Qoventing  Consideration.-  -Under  section  2518,  K.  S.  1881,  in  a  jg   gg) 

""ta  ax-pus  proceeding  by  a  father  for  the  custody  of  minor  children,         liot   227 
ihe custody  should,  all  else  being  equal,  be  awarded  to  the  father;  hut         l1-"-  *" 
wch  section  does  not  overthrow  the  general  rule  that,  even  as  between 
E  father  and  others,  the  welfare  of  the  children  is  the  governing  con- 
"kntioo. 
■-iHt— Riyto  tf  Ovardian.— The  fact  that  one  has  been  appointed  guar- 
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dian  of  minor  children,  but  without  the  knowledge  or  consent  of  their 
father,  is  not  conclusive  against  the  letter's  right  to  their  custody,  if  he 
is  a  suitable  person. 

Same. — Divorce. — Decree  Awarding  Cuttody  of  Children  to  Mather  it  not  Per- 
pcliud  Bar  to  Father'i  Right*.  —  Upon  the  death  of  a  mother  to  whom,  in 
a  proceeding  for  divorce,  the  custody  of  the  children  was  awarded, 'on 
the  ground  that  the  father  was  not  a  suitable  person  to  have  their  care, 
the  latter  may,  on  a  satisfactory  showing  of  fitness, 'secure  their  custody. 
as  the  judgment  is  not  a  perpetual  bar  to  such  right 

Sake. — Sufficiency  of  Return  and  Bnrfenee. — For  a  return  to  the  writ  of  ha- 
beas carput  held  sufficient  on  exceptions,  and  for  evidence  considered  and 
held  sufficient  to  justify  the  trial  court  in  not  awarding  the  custody  ot 
children  to  their  father,  see  opinion. 

From  the  Vanderburgh  Superior  Court. 

8.  B.  Vance,  for  appellant. 

J.  M.  Shackelford  and  A.  L.  Doss,  for  appellees. 

Zollars,  J. — By  a  proceeding  of  habeas  corpus,  appellant 
seeks  to  recover  the  custody  of  his  two  children ;  one  of 
whom,  a  little  boy  ten  years  old,  is  in  the  custody  of  appel- 
lee Lyon,  and  the  other,  a  little  girl  eight  years  old,  is  in  the 
custody  of  appellee  Ferguson.  He  filed  a  separate  complaint 
against  each  of  the  appellees.  The  cases  were  put  at  issue, 
and,  by  the  agreement  of  the  parties,  tried  together  and  come 
here,  practically,  as  one  case.  He  alleged  in  his  complaint, 
that  on  the  2d  day  of  April,  1874,  he  and  Sallie  R.  Lyon, 
who  is  now  dead,  were  married  ;  that  the  two  children  were 
born  of  that  marriage,  and  that  appellees  wrongfully  have 
and  retain  them  in  their  custody. 

A  writ  was  awarded,  and  appellees  jointly  and  separately 
made  returns  thereto.  For  the  purposes  of  this  decision  we 
need  only  set  out  the  separate  return  by  Lyon.  It  is  as  follows: 

"  The  defendant  John  C.  Lyon  amends  his  return  to  the  writ 
herein,  and  for  amendment  says  that  he  has  the  child  George 
V.  Bryan,  mentioned  in  said  writ,  present  in  the  court  room ; 
that  it  is  as  the  statutory  guardian,  and  also  as  the  uncle  of 
said  child,  George  V.  Bryan,  this  respondent  has  the  lawful 
and  rightful  custody  of  said  child. 
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"  He  says  that  said  John  Bryan,  because  of  the  facts  here- 
inafter set  forth,  is  not  entitled  to,  nor  ought  he  to  have  the 
custody  of  said  child ;  that  from  the  time  of  the  birth  of 
mid  child,  the  said  John  Bryan  virtually  abandoned  the 
child  and  its  mother.  The  facts  are  these:  That  on 
the  3d  day  of  April,  1874,  said  John  Bryan  married  Sarah 
Lyon,  who  was  the  sister  of  this  respondent ;  that  there  were 
two  children  born  to  the  marriage,  namely,  the  said  George 
V.  Bryan,  who  is  now  about  ten  years  of  age,  and  Sarah 
Ella  Bryan,  aged  about  eight  years  ;  that  thereafter,  to  wit, 
on  the  14th  day  of  January,  1878,  said  Sarah  Bryan,  who 
had  been  a  good,  true  and  faithful  wife,  was  compelled  to  and 
did,  for  the  reasons  set  forth  in  her  petition,  bring  a  suit 
against  said  John  Bryan  in  the  superior  court  of  Vander- 
burgh county,  Indiana,  for  a  divorce  from  the  said  John 
Bryan ;  that,  among  other  things  she  alleged  as  the  grounds 
for  a  divorce,  were  the  following :  That  said  John  Bryan 
had,  during  the  three  years  and  a  half  past,  wholly  {ailed,  re- 
fused and  neglected  to  furnish  or  provide  the  necessaries  of 
life  for  herself  and  children;  that  said  John  Bryan  was 
wholly  unfit  and  unsuitable  to  be  entrusted  with  the  care  and 
custody  of  said  children,  owing  to  his  utter  worthlessness  and 
failure  to  provide  for  his  said  family ;  that  she  had,  since  the 
birth  of  her  children,  herself  provided  for  them  and  fur- 
nished both  her  children  and  herself  with  the  necessaries  of 
life. 

"  To  that  petition  the  said  John  Bryan,  though  duly  and 
legally  summoned  by  the  sheriff  of  the  county,  the  summons 
being  served  upon  him  personally  for  more  than  ten  days  be- 
fore the  first  day  of  the  term  at  which  said  cause  was  set 
down  for  trial,  made  default,  and  thereby  admitted  the  truth 
of  all  the  allegations  in  said  petition  contained ;  that  on  the 
oth  day  of  February,  1878,  the  said  cause  came  on  for  trial, 
and  said  Sarah  Bryan  made  proof  of  the  truth  of  all  the  al- 
legations in  her  said  petition  to  the  satisfaction  of  the  court, 
and  thereupon  the  court  rendered  its  decree,  granting  to  said 
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Sarah  Bryan  a  divorce  from  the  said  John  Bryan,  and  also 
made  an  unconditional  and  absolute  decree  of  the  care,  cus- 
tody, education  and  guardianship  of  said  two  children,  George 
V.  Bryan  and  Sarah  Ella  Bryan,  to  the  mother,  Sarah 
Bryan,  and  giving  judgment  against  said  John  Bryan  for  the 
costs  therein,  which  amounted  to  seven  dollars,  and  which,  at 
the  time  of  his  obtaining  the  writ  herein,  remained  wholly 
unpaid.  That  his  sister,  Sarah  Bryan,  after  obtaining  said 
divorce  and  the  custody  of  her  two  children,  continued  by 
her  efforts,  she  being  a  teacher  in  the  public  schools,  to  sup- 
port and  maintain  herself  and  her  two  children  until  the 
29th  day  of  August,  1884,  when  she  lost  her  life  in  the 
steamboat  disaster  on  the  Ohio  river,  between  Evansville, 
Indiana,  and  Henderson,  Kentucky ;  that  it  was  her  often 
expressed  wish  that  in  case  of  her  death  the  said  John  Bryan 
should  not  have  the  custody  of  her  two  children,  nor  either 
of  them,  but  she  wished  them  to  remain  in  the  custody  of 
her  own  relations. 

"Your  respondent  further  shows,  that  at  the  time  said 
Sarah  Bryan  lost  her  life,  the  said  John  Bryan  was,  and  had 
been  for  several  years  previous,  and  he  is  now  a  non-resident 
of  the  State  of  Indiana ;  that  he  had  abandoned  said  chil- 
dren ;  that  he  had  married  another  woman,  by  whom  he  had 
one  child,  now  living  with  its  mother's  relatives,  the  mother 
being  dead;  that  on  the  3d  day  of  October,  1884,  this  re- 
spondent was,  by  the  circuit  court  of  Vanderburgh  county, 
Indiana,  the  same  county  in  which  said  children  lived  and  in 
whio)i  they  owned  some  personal  property,  duly  and  legally 
appointed  the  guardian  of  the  persons  and  property  of  both 
of  said  children.  He  files  herewith,  as  part  hereof,  his  let- 
ters of  guardianship.  He  further  says  he  has  the  child, 
George  V.  Bryan,  living  with  him,  at  his  residence,  in  the 
city  of  Evansville,  Indiana,  as  a  member  of  his  own  family ; 
that  the  respondent  and  his  wife  are  both  attached  to  said 
child,  and  the  child  is  also  attached  to  them ;  that  he  and  his 
wife  are  able  and  fitted  to  rear  and  educate  said  child,  and 
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that  they  will  do  so,  treating  the  child  as  they  do  their  own 
children;  that  the  child,  Sarah  Ella  Bryan,  is  at  the  home 
of  James  B.  Ferguson  and  bis  wife,  Ella  Ferguson,  who  was 
a  sister  of  the  deceased  mother,  and  the  aunt  of  the  child; 
that  Ferguson  and  his  wife  are  competent,  able  and  well 
fitted  to  have  the  custody  of  said  child,  Sarah  Ella;  that  they 
have  taken  her  as  a  member  of  their  own  family,  and  they 
will  rear  and  educate  her  as  one  of  their  own  children ;  that 
the  child  is  greatly  attached  to  them,  and  she  is  decidedly  op- 
posed to  going  into  the  custody  of  said  John  Bryan.  He 
further  says  that  said  John  Bryan  is  now  a  widower ;  that  he 
has  do  home  of  his  own ;  that  he  is  a  travelling  salesman ; 
that  if  he  were  given  custody  of  said  children  he  would  take 
them  out  of  the  State  of  Indiana  and  place  them  at  the  house 
of  his  father,  who  is  also  a  widower,  with  two  sisters  of  the 
•■aid  Bryan,  who  are  utter  strangers  to  said  children ;  that 
said  John  Bryan  is  comparatively  a  young  man  yet;  that  he 
has  already  been  married  twice,  and  there  is  a  strong  proba- 
bility that  he  will  marry  another  woman ;  that  both  of  said 
children  are  now  comfortably  and  happily  situated ;  that  they 
are  both  unwilling  to  go  with  said  John  Bryan,  and  leave 
behind  them  their  mother's  relations,  who  are  now,  and  will 
continue  to  care  for  and  educate  them ;  that  said  John  Bryan 
has  no  right  in  either  law  or  morals  to  the  custody  of  said 
children,  or  either  of  them." 

Appellant  excepted  to  each  return,  upon  the  ground  that 
they  and  each  of  them  are  insufficient.  His  exceptions  were 
overruled,  and  he  excepted.  That  ruling  is  one  of  the  grounds 
upon  which  he  asks  a  reversal  of  the  judgment. 

His  counsel  rests  his  argument,  in  the  main,  upon  section 
2518,  B.  S.  1881 :  "  Every  guardian  *  *  *  shall  have  the 
custody  and  tuition  of  such  minor,  and  the  management  of 
such  minor's  estate  during  minority,  unless  sooner  removed  or 
discharged  from  such  trust :  Provided,  That  the  lather  of  such 
minor  (or  if  there  be  no  father,  the  mother,  if  suitable  per- 
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sons  respectively)  shall  have  the  custody  of  the  person  and 
the  control  of  the  education  of  such  minor." 

The  contention  is  that  under  this  statute  the  lather  is  en- 
titled to  the  custody  of  his  children,  as  against  appellees,  un- 
less shown  to  be  an  unsuitable  person ;  that  the  burden  is 
upon  them  to  show  that  tact,  and  that  they  have  not  shown 
it  in  the  return  made  to  the  writ.  Without  deciding  whether 
or  not,  in'his  petition  or  complaint,  the  lather  must  allege  that 
he  is  a  suitable  person  to  have  the  custody  of  his  children, 
or  whether  or  not  those  claiming  the  custody  against  him 
must  allege  and  show  that  he  is  not  a  suitable  person,  we 
think  that  the  return  states  such  facts  upon  that  subject  as 
justified  the  court  in  refusing  to  strike  down  the  return  and 
in  putting  the  parties  to  the  proof.  It  is  charged  in  the  re- 
turn that  appellant  ought  not  to  have  the  custody  of  the  chil- 
dren, because,  from  the  time  of  their  birth,  he  had  virtually 
abandoned  them  and  their  mother;  that  she  instituted  a  suit 
for  divorce  in  1878,  when  the  younger  child  was  very  young, 
alleging  in  her  complaint  such  abandonment  and  failure  to 
provide  the  necessaries  of  life  for  her  and  the  children,  and 
that  on  account  of  his  utter  worthlessness,  he  was  unfit  to 
have  the  custody  of  the  children.  It  is  further  alleged  iu 
the  return,  that  after  proper  notice,  appellant,  by  his  default, 
allowed  those  charges  to  go  as  confessed,  and  allowed  the 
custody  to  be  awarded  to  the  mother;  that  from  that  time,  in 
February,  1878,  until  the  mother's  death,  in  August,  1884, 
she  supported  the  children  by  teaching  school,  without  any 
aid  or  care  from  appellant ;  that  in  the  meantime  he  had  mar- 
ried another  woman,  by  whom  he  had  one  child,  now  living 
with  its  mother's  relatives,  she  being  dead;  that  he  has  no 
home  of  his  own ;  that  he  is  a  travelling  salesman ;  that  if 
given  the  custody  of  the  children  he  will  take  them  out  of 
the  State,  and  place  them  with  his  two  sisters,  who  are  utter 
strangers  to  them  and  live  with  their  father  in  Missouri,  who 
is  also  a  widower. 
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These  several  statements  in  the  return,  in  connection  with 
the  other  statements  therein,  that  the  children  are  now  com- 
fortably situated  with  their  mother's  relatives,  and  being  well 
cared  for  and  educated,  are,  as  we  have  before  stated,  suffi- 
cient to  justify  the  court  in  refusing  to  strike  down  the  return, 
and  in  holding  the  case  for  a  hearing.  Under  the  above 
statute,  all  else  being  equal,  the  custody  of  minor  children 
should  be  awarded  to  the  father. 

It  was  not  the  purpose  of  the  statute,  nor  does  it  overthrow 
the  general  rule,  well  settled  in  this  court  and  by  the  au- 
thorities elsewhere,  that  in  a  controversy  for  the  custody  of 
minor  children,  even  as  between  the  father  and  others,  the 
future  welfare  and  interests  of  the  children  will  determine  to 
whose  care  the  custody  should  be  committed.  The  right  of 
the  father  or  mother  to  the  custody  of  the  children  will,  in 
all  cases,  be  fully  considered,  and  be  given  due  and  full  weight, 
bnt  that  naked  right  alone  ie  secondary  to  the  welfare  of 
the  child.  Jones  v.  Damall,  103  Ind.  569,  and  cases  there 
cited;  Joab  v.  Sheets,  99  Ind.  328;  Church  Habeas  Corpus, 
section  442;  Schooler  Dora.  Rel.,  section  248;  Hurd  Habeas 
Corpus,  461. 

This  rule  is  recognised  by  the  above  statute,  which  makes 
the  right  of  the  parent  dependent  upon  the  condition  that  the 
parent  shall  be  a  suitable  person  to  have  the  custody,  care  and 
training  of  the  child. 

The  cases  cited  by  appellant,  when  properly  considered, 
are  not  in  conflict  with  the  above  cases  and  authorities. 

In  the  case  of  State,  ex  rel.,  v.  Banks,  25  Ind.  495,  there 
was  a  contest  between  the  father  and  the  grandfather  of 
the  child.  The  case  was  ruled  upon  the  statement  in  the 
bill  of  exceptions  that  the  father  and  grandfather  were  each 
proper  persons  to  have  the  care,  custody,  and  education  of 
the  child.    It  was  held,  therefore,  that  the  custody  of  the 

child  should  be  awarded  to  the  father. 

In  the  decision  of  the  case,  moreover,  the  court  recognized 

the  existence  of  the  rule  that  the  welfare  and,  interests  of 
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the  child  are  the  important  things  to  be  considered,  and  that 
its  custody  will  not  be  awarded  to  the  father  unless  he  is  a 
suitable  person  to  have  its  care  and  training. 

This  will  suffice  upon  this  branch  of  the  case  until  we  come 
to  consider  the  evidence. 

The  feet  that  Lyon  was  appointed  guardian  of  the  persons 
and  property  of  the  children,  is  not  of  itself  conclusive  against 
appellant's  right  to  their  custody,  if  he  is  a  suitable  person. 
In  the  appointment  of  the  guardian,  appellant  was  in  no  way 
a  party,  nor  had  he  notice  of  the  application  for  letters  of 
guardianship,  so  for  as  shown  by  the  returns  to  the  writ. 

It  is  argued  by  counsel  for  appellees,  that  the  judgment  of 
the  court  in  the  divorce  case,  awarding  the  custody  of  the 
children  to  the  mother,  was  and  is  conclusive  against  any 
claim  by  appellant  for  such  custody,  notwithstanding  the  facts 
that  the  mother  is  dead,  and  that  this  controversy  is  between 
the  father  and  other  parties.  We  need  not  here  intimate  an 
opinion  as  to  how  much  weight  that  argument  might  be  en- 
titled to  were  the  mother  alive,  and  this  controversy  were  be- 
tween her  and  appellant.  However  that  might  be,  we  are 
well  satisfied  that  the  judgment  in  the  divorce  case  did  not, 
and  could  not,  forever  cut  off  and  bar  appellant's  right  to  the 
custody  of  his  children.  By  reason  of  his  neglect  at  the 
time,  and  prior  to  the  divorce  case,  and,  perhaps,  for  other 
reasons,  he  might  have  been  an  unsuitable  person  at  that 
time  to  have  the  care  and  custody  of  the  children  ;  and  espe- 
cially might  that  have  been  so,  as  between  him  and  the 
mother,  the  children  being  then  quite  young,  and  in  need  of 
a  mother's  care.  It  does  not  follow,  however,  that  because 
he  was  at  that  time  thus  adjudged  not  entitled  to  the  custody 
of  the  children,  as  against  the  claim  of  the  mother,  that 
adjudication  shall  be  a  perpetual  adjudication  of  his  unfitness, 
under  all  and  changed  circumstances,  to  have  the  custody  of 
his  children.  The  mother  is  dead.  Her  right  to  the  custody 
of  the  children  descended  to  no  one.  The  status  of  the 
children,  as,  fixed  by  the  decree  and  judgment  in  the  divorce 
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case,  has  been  destroyed  by  the  death  of  the  mother  and  cus- 
todian. Upon  her  death,  no  one  had  the  right  to  the  custody 
of  the  children,  unless  appellant,  by  reason  of  being  their 
father  and  as  such  bound  to  maintain  them,  might  claim 
that  custody.  It  might  well  be  that  his  circumstances  have 
materially  changed  since  the  judgment  in  the  divorce  case, 
and  that  he  has  changed  with  them.  From  a  negligent,  neg- 
lectful, and  unfeeling  father,  that  he  may  then  have  been,  it 
might  well  be  that  he  has  become  in  every  way  a  fit  and 
suitable  person  to  have  the  custody,  care,  and  training  of  his 
children. 

If,  indeed,  such  changes  in  him  should  be  shown  to  have 
occurred,  we  know  of  no  reason  why  he  might  not,  as  against 
all  others,  the  mother  being  dead,  assert  and  maintain  his 
parental  right  to  the  custody  of  his  children,  notwithstanding 
that  in  a  case  between  him  and  the  mother  of  the  children, 
she  was  adjudged  to  be  the  more  suitable  to  have  their  custody 
and  care.  It  might  well  be  that  changed  circumstances  have 
made  it  eminently  proper  that  he,  of  all  others,  is  Hie  proper 
person  to  have  the  training  of  his  children.  Changed  cir- 
cumstances might  well  be  such  that  it  would  be  a  wrong  to 
the  children  to  deprive  them  of  the  fostering  care  of  him  who, 
above  all  others,  would  love  and  cherish  them.  Whether 
or  not  there  have  been  such  changes,  it  will  be  necessary  for  us 
to  determine  when  we  come  to  examine  the  evidence.  We 
are  cited  by  appellee's  counsel  to  the  case  of  Wilkinson  v. 
Denting,  80  111.  342.  In  that  case,  it  appears  that  in  a  di- 
vorce proceeding  between  a  husband  and  wife,  the  wife  was 
granted  a  divorce  and  awarded  the  custody  of  the  child. 
After  the  death  of  the  mother  the  father  commenced  a  pro- 
ceeding in  habeas  corpus  against  the  testamentary  guardian 
of  the  child  to  recover  its  custody.  In  passing  upon  the  rel- 
ative rights  of  the  parties  upon  appeal,  the  Supreme  Court 
said  that  a  decree  of  divorce  being  granted  on  the  fault  of 
the  father,  and  giving  the  custody  of  the  child  absolutely  to 
the  mother,  takes  away,  ipso  facto,  all  control  of  the  father  over 
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the  child;  that  it  nullifies,  or  at  least  neutralizes,  the  rule  of 
the  common  law,  and  takes  from  the  father  all  power  there- 
after over  the  infant  until  it  shall  be  restored  by  the  action 
of  a  proper  court ;  that  by  the  decree  the  infant  is  no  longer 
the  child  of  the  divorced  father,  but  is  entirely  under  the  con- 
trol of  the  mother.  This  language  must  be  limited  to  the 
case  before  the  court,  and  in  doing  that,  it  must  be  remem- 
bered that  the  wife  and  mother,  as  she  had  a  right  to  do  uuder 
a  statute  then  in  force  in  that  State,  had,  by  will,  appointed 
a  guardian  for  the  child,  with  the  full  right  to  its  custody. 
Under  the  decree  in  the  divorce  case,  the  mother  had  the  ab- 
solute custody  of  the  child.  Under  the  statute,  she  had  the 
right  by  will  to  transfer  that  custody  to  another.  Thus  the 
right  of  custody  continued  with  the  mother  while  she  lived, 
and  by  her  will  passed  at  once,  upon  her  death,  to  the  person 
named  in  her  will.  We  have  no  such  statute  in  this  State, 
and  hence  what  was  said  in  that  case  is  not  authority  here. 

Appellant  filed  what  is  denominated  a  reply  to  appellees' 
returns  to  the  writ. 

Upon  the  issues  made  by  the  complaint,  the  returns  to  the 
writ  and  the  so-called  reply,  the  case  was  tried.  Appellant 
read  a  number  of  depositions  by  persons  in  Louisville,  where 
he  was  engaged  for  some  years,  and  in  St.  Louis,  where  be 
now  resides,  all  of  which  tend  to  show  that  he  is  a  man  of 
good  habits  and  good  character,  a  competent  business  man, 
more  especially  as  a  travelling  salesman,  and  that  he  is  now 
engaged  with  his  father  and  others  in  business  in  St.  Louis. 

By  the  cross-examinations  of  his  witnesses,  it  is  shown  that 
he  lives  with  his  father  and  two  sisters  in  St.  Louis;  that  he 
makes  business  trips  away,  averaging  about  one  per  month, 
and  that  he  is  absent  on  these  trips  usually  three  and  four- 
days,  and  occasionally  as  long  as  thirty  days.  It  is  also  shown 
by  the  cross-examination,  that  after  the  divorce  from  the  chil- 
dren's mother,  he  married  another  woman,  who  is  now  dead, 
and  that  the  child  born  of  this  marriage  is  with  its  mother's 
relatives. 
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To  meet  the  case  attempted  to  be  made  by  appellant,  ap- 
pellees, in  addition  to  what  was  developed  by  the  cross-exam- 
ination of  his  witnesses,  read  in  evidence  the  petition  in  the 
divorce  case  already  mentioned,  the  decree  and  judgment  of 
the  court  in  the  divorce  case,  the  letters  of  guardianship,  and 
proved  aliunde,  that  appellant  did  not  support  the  children 
and  their  mother;  that  after  the  divorce  he  took  no  interest 
in  the  children,  except  that  in  1881  he  contributed  about 
seventy-five  dollars  for  their  support;  that  with  this  excep- 
tion the  mother,  by  teaching  school,  supported  the  children 
until  her  death,  in  1884;  that  after  her  death,  on  one  occa- 
sion, appellee  Lyon  bought  clothing  for  the  little  boy  in  the 
presence  of  appellant,  who  did  not  offer  to  pay  for  them ;  that 
the  children  are  being  well  provided  for,  and  are  contented 
and  happy  in  appellees'  families,  where  they  are  being  treated 
as  members  of  the  families ;  that  they  are  very  much  attached 
to  appellees  and  their  wives,  and  object  to  going  with  appel- 
lant; that  the  attachment  is  mutual;  that  appellee  Lyon  is 
their  uncle,  and  Mrs.  Ferguson  is  their  aunt  on  their  mother's 
side.  Appellant  did  not  offer  himself  as  a  witness,  nor  did 
he  testify  in  the  case. 

It  is  very  plain  from  the  whole  case,  that  appellant's  course 
towards  the  children  has  not  been  that  of  an  affectionate  and 
solicitous  father.  He  alleged  in  his  reply,  that  he  bad  not 
contributed  towards  their  snpport,  except  $75  in  1881,  for 
the  reason  that  he  had  been  denied  correspondence  with  them 
and  the  privilege  of  seeing  them.  He  did  not  attempt  to 
prove  this  by  himself,  nor  by  any  other  witness.  So  far  as 
shown,  he  did  not  see  them  during  the  life  of  their  mother, 
subsequent  to  the  divorce,  nor  did  he  make  any  effort  to  see 
them.  The  only  attention  he  has  shown  them,  so  far  as 
shown  by  the  record,  was  the  contribution  of  the  $75  and 
the  institution  of  this  proceeding  for  their  custody.  The 
natural  impulse  of  all  courts  is  to  award  the  custody  of  chil- 
dren to  the  parents,  because  of  the  feeling  that  there  they 
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will  be  sheltered  by  the  tender  love  and  protecting  care  which 
they  will  not  be  so  likely  to  receive  elsewhere.  Appellant's 
course,  however,  has  not  been  such  as  to  convince  any  one 
that  in  his  custody,  and  domiciled  with  strangers  in  fact,  al- 
though related  by  blood,  they  would  receive  the  love  and 
care  they  are  now  receiving  from  their  mother's  relatives. 
Indeed,  appellant  did  not  inform  the  court,  except  by  state- 
ments in  his  reply,  of  what  he  proposed  to  do  with  the  chil- 
dren, should  their  custody  be  awarded  to  him.  For  aught 
that  appears  from  the  evidence,  his  intention  may  have  been 
to  domicile  them  with  strangers  in  act  and  strangers  in 
blood.  A  parent's  fitness  to  have  the  custody  of  his  chil- 
dren does  not  depend  so  much  upon  his  wealth  (if,  indeed, 
that  should  ever  be  considered,  except  in  pinching  and  ab- 
ject poverty)  as  upon  the  tender  attachment  and  watchful 
guardianship  that  spring  from  the  relation.  It  is  possible 
that  a  parent  might  have  every  other  qualification,  and  so 
lack  in  these  as  to  unfit  him  to  have  the  custody  and  training 
of  his  children.  To  the  extent  that  a  parent  may  lack  in 
these,  to  that  extent  his  fitness  to  have  the  care  and  training 
of  his  children  will  be  diminished.  We  do  not  mean  by 
what  is  here  said,  that  appellant  is  devoid  of  that  parental 
love  that  might  induce  him  to  give  the  children  proper  care. 
We  do  hold,  however,  that  considering  his  past  course  tow- 
ards the  children,  the  fact  that  he  did  not  take  the  witness 
stand  and  inform  the  court  of  his  purposes  and  provisions 
for  a  home  for  them,  if  their  custody  should  be  awarded  to 
him,  and  considering  the  fact  that  the  children  are  pleasantly 
and  advantageously  situated,  we  can  not  overthrow  the  de- 
cision of  the  trial  court  which  leaves  them,  for  the  present, 
where  they  are.  The  trial  court  had  the  parties,  the  wit- 
nesses and  the  children  before  it,  and  was  charged  with  the 
exercise  of  a  sound  discretion.  We  are  unable  to  say  that 
that  court  erred  in  judgment  or  abused  its  discretion.  Du- 
bois v.  Johnson,  96  Ind.  6;  Darnall  v.  Mvllikin,  8  Ind.  152. 
The  court  below  did  not  decide  how  long  the  children 
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shall  remain  in  the  custody  of  appellees,  nor  now  long  ap- 
pellant shall  be  deprived  of  their  custody ;  neither  does  this 
court  in  affirming  the  judgment  of  the  court  below. 

The  judgment  is  affirmed,  at  appellant's  costs. 

Filed  Dec.  17, 1885. 


No.  12,110. 
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Segliqencx. — Sufficiency  0/  Complaint  Charging. — In  common  law  actions  mi     $ 

based  on  the  negligence  of  the  defendant,  it  must  appear  from  the  com-  !"   jja 

plaint,  either  by  direct  averment  or  from  the  statement  of  such  facta  as  I6S    ?M 

to  a  certainty  raise  the  presumption,  that  the  injury  was  the  result  of 
the  defendant's  negligence. 

Sake.—  Segligence  Depends  an  Fact*  of  date. — Whether  a  party  was  negligent 
in  a  particular  case  depends  on  the  facta  in  that  case,  without  regard  to 
whether  the  conduct  of  the  party  was  that  of  an  ordinarily  prudent  man. 
For  instructions  on  this  Subject  see  opinion. 

BiiLaOAD.—  Ncgligenee. — Stepping  from  Moving  Tram. — Defective  Depot  Ftat- 
/ooa.— A  complaint  against  a  railroad  company  by  a  passenger  who  was. 
injured  in  stepping  from  s  slowly  moving  train  upon  the  platform  of  a  reg- 
ular station,  alleging  that  the  platform  "  had  been  suffered  to  get  out  of 
repair  snd  wholly  unsuitable  for  the  reception  of  passengers,"  and  that 
it  had  settled  down  in  the  center,  forming  an  incline  which  caused  the 
plaintiff  to  slip  and  fail  onder  the  train,  of  which  defect  the  plaintiff 
had  no  knowledge,  is  not  sufficient 

Sake.— Degree  of  Can  as  to  Ptatfomit  and  Approaehm. — With  respect  to  its 
platforms  sad  approaches,  a  railroad  company  is  only  held  to  that  rea- 
sonable degree  of  care  which  is  demanded  of  individuals  upon  whose 
premises  others  come  by  invitation  or  inducement  for  the  transaction  of 
business. 

SiXK— Evidence  at  to  Condition  of  Uniform  After  Injury. — Evidence  as  to  the 
condition  of  the  platform  some  time  after  the  injury  is  not  admissible, 
unless  it  be  shown  that  its  condition  is  substantially  the  same  as  at  the 
time  of  the  injury. 

Evimhck.— Proof  of  Vaiw  of  Gratuitous  Service*  in  Action  for  Injyry.—Al- 
thoagh  the  attendants  on  one  suffering  from  an  injury  render  their  ser- 
*Ket  gratuitously,  he  may,  in  an  action  for  damages,  prove  the  value  of 
snch  services. 
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PRACTICE.— Impeachment  of  Witnctt.— Corroboration.— It  is  lor  the  jury  to 
determine  whether  the  evidence  in  corroboration  of  a  witness  should 
outweigh  the  impeaching  evidence. 

Sufhesie  Coubt. —  Pleading. — Consideration  o/  Ruling  on  Demurrer. — Eri- 
denec. — Where  a  demurrer  is  filed  to  a  complaint  and  overruled,  the  rul- 
ing must  be  considered  upon  its  own  merits,  without  regard  to  the  ev- 

From  the  Owen  Circuit  Court. 

S.  0.  Plckem,  for  appellant. 

J.  C.  Robinson  and  /.  H.  Fowler,  for  appellee. 

Mitchell,  J. — The  complaint  in  this  case  avers  that,  on 
the  6th  day  of  December,  1882,  the  plaintiff  took  passage  on 
one  of  the  defendant's  trains  at  Gosport,  in  Owen  county, 
to  be  carried  thence  to  Mundy's  Station,  a  regular  passenger 
station  on  the  defendant's  line ;  that  about  a  half  mile  from 
the  station,  which  was  reached  about  11  o'clock  a.  m.,  the 
train  on  which  lie  was  proceeding  slacked  up  so  that  when 
it  reached  the  station  it  was  moving  at  a  very  slow  rate  of 
speed,  so  that  the  plaiutiff  could  have  alighted  therefrom 
with  safety  if  there  had  been  a  suitable  platform  or  other 
suitable  place  prepared  for  passengers  to  step  upon  when 
leaving  the  train ;  that  there  was  a  passenger  depot  and  a 
platform  for  passengers  to  get  on  and  off  trains  at  Mundy's 
Station,  but  that  the  platform  had  been  suffered  to  get  out  of 
repair  and  wholly  unsuitable  for  the  reception  of  passengers; 
that  it  had  settled  down,  or  become  depressed  in  the  middle 
so  as  to  form  an  inclined  plane  from  the  car  to  the  center  of 
the  platform.  It  is  averred  that  while  the  train  was  running 
at  a  very  slow  rate  of  speed,  and  without  any  fault  or  negli- 
gence on  his  part,  the  plaintiff  stepped  upon  the  platform 
without  any  knowledge  of  its  defective  condition,  when,  owing 
to  the  inclination  in  the  platform,  his  feet  flew  from  under 
under  him,  and  he  was  thrown  under  the  train,  from  which  he 
suffered  injury  resulting  in  the  necessity  of  having  his  right 
arm  amputated. 

The  question  is  presented  whether  the  tacts  thus  stated 
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constitute  a  cause  of  action.  It  is  nowhere  averred  in  the 
complaint,  in  terms,  that  the  defendant  was  guilty  of  any 
negligence,  or  that  anything  was  done  or  omitted  negligently 
or  carelessly.  ■  The  plaintiff  relies  upon  the  facts  stated  to 
raise  the  inference  or  presumption  of  negligence  without 
direct  averment,  and  in  this  it  may  be  said  he  has  adopted,  to 
say  the  least,  an  extremely  hazardous  method  of  pleading. 

In  all  common  law  actions,  the  basis  of  which  is  the  neg- 
ligence of  the  defendant,  negligence  or  its  equivalent  must 
be  directly  averred,  or  such  facts  must  be  stated  as  that  a 
presumption  of  negligence  arises. 

It  must  appear  from  the  complaint,  either  by  direct  aver- 
ment or  from  the  statement  of  such  facts  as  to  a  certainty 
raise  the  presumption,  that  the  injury  was  the  result  of  the 
defendant's  negligence,  or  that  it  was  purposely  committed. 
Baltimore,  etc.,  R.  W.  Co.  v.  Anderson,  68  Ind.  413,  and  cases 
cited;  Indianapolis,  etc..  R.  R.  Co.  v.  Brueey,  21  Ind.  215; 
Tcrrc  Haute,  ete.,  R.  R.  Co.  v.  Smith,  19  Ind.  42;  Dyer  v. 
Pacific  Railroad,  34  Mo.  127;  Thompson  Neg.,p.  1246. 

Do  the  facta  averred  raise  a  presumption  of  negligence? 
The  plaintiff,  having  voluntarily  left  his  seat  and  alighted 
upon  the  platform  while  the  train  was  in  motion,  is  uot  in  a 
position  to  claim  the  benefit  of  the  well  established  rule 
which  raises  a  presumption  of  negligence  in  favor  of  a  pas- 
senger who,  while  conforming  to  the  regulations  of  the  car- 
rier, or  while  passively  seated  in  a  ear,  sustains  an  injury  in 
consequence  of  the  car  being  thrown  from  the  track,  or  other 
mishap  to  the  train.  It  is  only  in  cases  where  the  deliberate 
volition  and  voluntary  action  of  the  passenger  are  not  in- 
volved that  such  presumption  arises.  Speaking  of  this  rule, 
it  has  been  said:  "It  does  not  apply  where  the  occasion  of 
the  hurt  of  the  passenger  was  an  active  voluntary  move- 
ment on  his  part,  combined  with  some  alleged  deficiency  in 
the  carrier's  means  of  transportation  or  accommodation;  and 
the  reason  is  that  in  such  cases  it  is  necessary  to  consider 
Vol.  104.— 16 
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whether  there  may  not  have  been  contributory  negligence  on 
the  part  of  a  passenger.  It  is  only  in  respect  of  those  acci- 
dents which  happen  to  the  passenger  while  he  passively  trusts 
himself  to  the  safety  of  the  carrier's  means  of  transportation, 
or  to  the  skill,  diligence,  and  care  of  servants,  that  the  rule 
applies."  Thompson  Car.,  p.  214.  2  Wood  Railway  Lair, 
p.  1100. 

Adopting  the  foregoing  statement,  we  will  consider  briefly 
the  supposed  inculpatory  statements  contained  in  the  com- 
plaint. The  only  matter  of  grievance  charged  is  that  the  de- 
fendant suffered  its  platform  at  Mundy'a  Station  to  become 
out  of  repair;  that  it  was  so  depressed  in  the  center  as  to  in- 
cline from  that  point  toward  the  cars.  The  extent  of  this 
inclination  is  not  averred,  nor  is  it  even  stated  that  it  ren- 
dered its  proper  and  intended  use  dangerous.  The  strongest 
expression  contained  in  the  complaint,  implying  a  disregard 
of  the  defendant's  duty  in  respect  to  its  platform,  is,  that  it 
was  "  out  of  repair,"  and  "wholly  unsuitable  for  the  recep- 
tion of  passengers."  The  only  particular  in  which  it  was  out 
of  repair  and  unsuitable,  as  appears  from  the  complaint,  was 
its  inclination  from  the  cars  toward  the  center. 

Without  more,  we  are  unable  to  say,  as  matter  of  law,  that 
this  constituted  negligence.  Especially  is  this  so,  when  we  are 
asked  to  infer  negligence  in  favor  of  the  plaintiff,  who  shows 
in  his  complaint  that  he  left  the  train  while  it  was  in  motion, 
and,  as  we  must  presume,  without  the  knowledge,  consent  or 
direction  of  the  defendant's  employees.  To  authorize  a  re- 
covery for  an  injury  so  received,  in  any  case,  the  negligence 
of  the  carrier  ought  not  to  be  left  to  inference  upon  an  equiv- 
ocal statement  of  facts. 

While  it  is  the  duty  of  a  railroad  company  to  keep  its  plat- 
form and  approaches  safe  and  convenient  for  the  ingress  and 
egress  of  passengers  to  and  from  its  cars,  the  rigor  of  the  rule 
which  requires  it,  out  of  considerations  of  public  policy,  to 
exercise  the  highest  possible  diligence  for  the  benefit  of  the 
jmssenger  while  in  the  actual  progress  of  his  journey,  and 
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holds  it  responsible  for  the  slightest  defect  in  its  machinery, 
track  and  appliances,  is  measurably  relaxed  with  respect  to  its 
platform  and  approaches.  With  respect  of  these,  it  is  to  be 
held  to  that  reasonable  degree  of  care  for  the  safety  and  pro- 
tection of  its  patrons,  having  regard  to  the  nature  of  its  busi- 
ness, as  is  demanded  of  individuals  upon  whose  premises 
others  come  by  invitation  or  inducement  for  the  transaction  of 
business.  Cincinnati,  etc.,  R.R.  Co.  v.  Peters,  80  Ind.  168; 
Pendleton  Street  R.  R.  Co.  v.  Shires,  18  Ohio  St.  255;  Thomp. 
Carriers,  pp.  104,  209,  214. 

That  the  platform  at  a  station  of  undisclosed  consequence 
was  suffered  to  get  out  of  exact  level  to  such  an  extent  only 
as  that  nothing  more  can  be  said  of  it  than  that  it  was  out 
of  repair,  and  unsuitable,  without  being  dangerous,  will  not 
authorize  a  legal  presumption  of  negligence.  So  long  as  the 
approaches  and  platforms  at  stations  are  safe,  and  do  not  ex- 
pose persons  having  occasion  to  use  them  to  the  chance  of 
danger  or  inconvenience  which  may  occasion  hurt  to  them, 
it  can  not  be  said  that  the  railroad  company  is  negligent. 
Whether  the  platform  was  "  suitable "  or  not  was  a  matter 
of  opinion  upon  which  the  defendant  had  a  right  to  its  judg- 
ment. The  law  can  not  be  invoked  until  its  safety  becomes 
a  question. 

Since  it  results  from  the  conclusions  already  stated  that  the 
judgment  of  the  court  below  must  be  reversed,  and  as  the 
complaint  is  not  questioned  in  that  regard,  we  need  not  de? 
termihe  whether,  upon  the  facts  stated  therein,  the  plaintiff 
was  guilty  of  contributory  fault. 

For  the  appellee  it  is  contended  that  as  a  right  result  was 
reached  on  the  whole  case,  a  reversal  should  not  follow,  even 
if  the  ruling  of  the  court  on  the  demurrer  to  the  complaint 
was  erroneous. 

Where  a  demurrer  to  a  complaint  is  overruled,  the  com- 
plaint must  stand  or  fall  upon  its  own  merits.  We  can 
not  look  into  the  evidence  and  from  that  determine  whether 
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to  reverse  or  affirm  the  ruling  on  the  demurrer.  Pennsylvania 
Co.  v.  Poor,  103  Ind.  553. 

In  a  case  where  there  are  two  or  more  paragraphs  in  a  com- 
plaint, if  it  affirmatively  appears  from  special -findings  in  the 
case  that  the  verdict  was  returned  upon  a  good  paragraph 
alone,  a  judgment  will  not  be  reversed  because  there  may 
have  been  a  bad  paragraph  also.  Martin  v.  Cavble,  72  Ind.  67. 

The  plaintiff  having  testified  that  the  nurses  who  attended 
him  while  prostrated  from  the  injury,  did  so  voluntarily  and 
without  charge,  was  nevertheless  permitted,  over  objection,  to 
prove  by  his  attending  physician  what  their  services  were 
worth.  This  evidence  was  admissible  under  the  rulings  in 
City  of  Indianapolis  v.  Gaston,  58  Ind.  224,  and  Ohio,  etc.,  B. 
W.  Co.  v.  Dieherson,  59  Ind.  317. 

These  services  were  necessary  to  ameliorate  the  condition 
and  suffering  of  the  plaintiff.  That  they  were  voluntarily 
and  gratuitously  rendered  was  for  his  benefit,  and  not  for  the 
benefit  of  the  defendant.  Klein  v.  Thompson,  19  Ohio  St. 
569;  The  Ferryboat  D.  S.  Gregory,  2  Ben.  226;  Cunningham 
v.  E.  &  T.  H.  B.R.  Co.,  102  Ind.  478. 

The  injury  to  the  plaintiff  occurred  on  the  6th  of  Decem- 
ber, 1882-.  The  court  admitted  the  evidence  of  Calvin  T. 
Nation,  over  the  defendant's  objection,  in  which  he  described 
the  condition  of  the  platform  on  which  the  injury  occurred, 
as  it  was  in  March  following.  The  witness  testified  that  at 
that  time  there  was  a  plank  "cupped  up"  from  one-half  to 
five-eighths  of  an  inch  at  the  place  where  the  plaintiff  fell. 
Without  evidence  that  the  platform  was  in  substantially  the 
same  condition  at  the  time  of  the  injury  as  at  the  time  to 
which  the  testimony  related,  it  was  not  proper  to  admit  it 
City  of  Indianapolis  v.  Scott,  72  Ind.  196.  Nothing  of  that 
kind  appears  in  the  testimony  of  Mr.  Nation,  but  the  fact 
may  have  been  shown  by  other  witnesses.  It  is  not  im- 
portant in  the  present  aspect  of  the  case  that  we  examine  the 
evidence  to  determine  this  point. 

A  number  of  objections  are  taken  to  instructions  given  by 
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the  court.  Borne  of  the  instructions  are  justly  subject  to  the 
criticism  of  being  too  general  in  their  character.  As  a  rule, 
we  think  it  may  be  said  that  instructions  which  deal  with 
the  particular  case  on  trial,  by  an  application  of  the  law  to 
the  facts  as  they  may  be  found  in  that  case,  rather  than  with 
the  statement  of  general  abstract  questions  of  law  on  the 
subjects  involved,  are  productive  of  better  results.  It  is 
certain  that  there  is  less  liability  to  error,  and  it  is  equally 
certain  that  it  results  in  a  better  comprehension  of  the  case 
by  the  jury. 

That  part  of  the  fifth  instruction  in  which  it  is  said,  that 
if,  under  all  the  circumstances,  the  act  of  leaving  the  train 
while  in  motion  was  one  which  an  ordinarily  prudent  man 
in  the  exercise  of  reasonable  care  might  reasonably  be  ex- 
pected to  do,  the  law  would  not  regard  it  as  negligent,  even 
though  it  materially  contributed  to  the  injury  complained  of, 
was,  to  say  the  least,  liable  to  mislead  the  jury.  The  formula 
used  is  that  frequently  adopted  in  attempting  to  define  negli- 
gence. Like  any  other  definition  or  abstract  statement,  it 
tends  more  to  confuse  than  to  instruct  a  jury  as  to  what  in 
any  given  case  may  constitute  negligence.  Whether  the  plain- 
tin"  was  negligent  or  not  depended  upon  the  particular  facts  ad- 
mitted or  satisfactorily  proved  in  the  case.  If  the  facts  thus 
established  constituted  negligence,  then  whether  they  exhib- 
ited such  conduct  as  an  ordinarily  prudent  man  might  rea- 
sonably be  expected  to  indulge  in  or  not,  it  was  none  the  less 
negligence.  The  most  prudent  men  are  not  always  exempt 
from  carelessness,  and  when  actually  negligent,  the  law  at- 
taches the  same  consequences  to  their  negligent  conduct  as  to 
similar  conduct  in  others.  In  estimating  the  value  or  rela- 
tion of  particular  facts,  it  may  well  be  that  the  jury  may  con- 
sider the  conduct  of  men  of  ordinary-prudence  under  similar 
circumstances,  but  it  will-  not  do  to  say,  without  regard  to 
what  the  facts  may  be,  that  if  the  conduct  involved  is  such 
«s  a  prudent  man  would,  or  would  not,  have  indulged  under 
the  circumstances,  then  the  law  pronounces  one  way  or  the 
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other  od  such  conduct.  It  is  upon  the  facts  established  in 
each  case  that,  in  the  end,  the  law  must  declare  whether  neg- 
ligence was,  or  was  not,  imputable.  Pittsburgh,  etc.,  It.  W.  Co. 
v.Spencer,  98  Ind.  186. 

Upon  a  careful  examination  of  the  instructions  complained 
of,  we  are  not  prepared  to  say  that  any  of  them,  except  as 
already  indicated,  state  the  law  incorrectly. 

While  the  sixth  instruction,  relating  to  the  weight  to  be 
given  to  the  corroborated  evidence  of  an  impeached  witness, 
may  be  a  correct  statement  of  the  law  in  the  abstract,  it  was 
nevertheless  a  question  for  the  jury  to  determine  whether  the 
effect  of  the  corroboration  should  outweigh  the  impeachment. 
Morris  v.  State,  ex  rel.,  101  Ind.  560,  and  cases  cited. 

Whether  the  motion  for  a  new  trial  should  have  been  granted 
upon  the  ground  of  newly  discovered  evidence,  as  prayed  for, 
we  do  not  determine,  and  whether  upon  the  evidence,  as  set 
out  in  the  record,  the  verdict  was  sustained,  since  the  conclu- 
sions reached  may  result  in  another  trial,  it  is  manifestly  bet- 
ter that  we  express  no  opinion. 

The  judgment  is  reversed,  with  costs,  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  the  complaint,  with 
leave  to  the  plaintiff  to  amend,  and  for  further  proceedings. 
Filed  Dec.  16, 1886. 


No.  12,173. 
FOBGERSON  ET  AL,  V.  SMITH,  AdMINISTBATOB. 

Supreme  Court. — Cowlwitmeu  if  Judgment. — The  judgment  of  the  Su- 
preme Court  on  appeal,  agio  all  questions  necessarily  involved  in  the 
conclusion  reached,  rules  the  ense  throughout  all  its  subsequent  stages, 
and  upon  such  questions  it  is  conclusive  upon  the  parties  and  those  in 
privity  with  them. 

Same.— Ano  Pari ie,.— The  fact  that  a  new  party  comes  into  the  cue,  over 
the  objection  of  the  other  party,  does  not  change  the  rale,  ss  he  will 
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be  considered  to  have  elected  to  abide  by  the  result  of  the  case  as  if  he 
hid  been  in  from  the  beginning. 

Decedents'  Estates. — Ditcretion  of  TKaf  Cowl  at  to  Evidmet  Ooneeming.— 
Tie  discretion  with  which  the  trial  court  is  invested  as  regards  testi- 
mony concerning  matters  affecting  a  decedent's  estate,  which  occurred 
prior  to  the  death  of  the  decedent,  must  be  determined  upon  the  merits 
of  each  cue. 

Sixn— Interated  Wilnea. — It  is  not  an  abase  of  discretion  to  exclude  a 
part;  from  testifying  as  to  oral  declarations  of  the  decedent,  by  which 
the  witness  expects  to  acquire  property  belonging  to  the  decedent. 

Evidence.— Proof  of  Execution  of  Written  Instrument.— It  is  not  necessary 
that  the  execution  of  a  written  instrument  should  be  proved  by  direct 
evidence;  it  is  sufficient  if  its  execution  is  fairly  inferable  from  the 
futs  sad  circumstances,  established  by  the  evidence. 

From  the  Tippecanoe  Circuit  Court. 
I  R.  Co/roth,  T.  A.  Stuart,  B,  W.  Langdon  and  T.  F.  Gay- 
hrj,  for  appellants.  * 

W.  C.  Wilson,  J.  H.  Adams  and  F.  B.  Everett,  for  appellee. 

Elliott,  J. — Thia  case  is  here  for  the  second  time.  When 
it  was  here  before  we  held  that  the  third  paragraph  of  the  ' 
answer  of  the  present  appellants  was  bad,  and,  in  effect,  that 
the  present  appellee,  then  the  appellant,  was  entitled  to  a  re- 
covery upon  the  evidence.  Smith  v.  Ferguson,  90  Ind.  229 
(46  Am.  R.  216).  The  rule  declared  in  that  decision  is  the 
law  of  the  case,  and  we  are  bound  by  it.  Where  there  are 
incidental  questions  in  a  case  which  are  not  considered  or 
decided,  the  court  is  not  bound  to  consider  the  former  de- 
cision as  conclusively  adjudicating  upon  them.  Union  School 
Tp.  v.  First  Natl  Bank,  102  Ind.  464 ;  Davis  v.  Krug,  95 
Ind.  1.  But  where  the  questions  are  necessarily  involved, 
and  where  the  conclusion  declared  could  not  have  been 
reached  without  either  expressly  or  impliedly  deciding  such 
<inestion3,  the  judgment  on  appeal  rules  the  case  throughout  all 
its  subsequent  stages.  The  decision  isan  adjudication  conclud- 
ing the  courts  and  the  parties.  It  is  not,  of  course,  conclusive 
as  to  other  cases,  but  it  is  conclusive  as  to  the  questions  in 
judgment  in  the  case  in  which  it  was  rendered,  upon  the 
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parties  and  those  in  privity  with  them.  Dodge  v.  Gaylord, 
53  lad.  365 ;  Richmond  Street  R.  R.  Co.  v.  Reed,  83  Ind.  9 ; 
MoClaren  v.  Indianapolis,  etc.,  R.  R.  Co.,  83  Ind.  319 ;  Bra- 
den  v.  Graves,  85  Ind.  92 ;  Board,  etc.,  v.  Jameson,  86  Ind. 
154;  Gerber  v.  Friday,  87  Ind.  366;  Anderson  v.  Kramer, 
93  lad.  170;  Jones  v.  Castor,  96  Ind.  307.  The  questions. 
affecting  the  merits  of  the  case  were  considered  and  decided 
in  the  former  appeal,  and  we  can  not  depart  from  the  rule 
there  declared. 

The  fact  that  a  new  party  defendant  came  into  the  case, 
over  the  objection  of  the  appellee,  does  .not  change  the  rule. 
The  court  in  Bitting  v.  Ten  Eyck,  85  Ind.  357,  in  speaking 
of  parties  who  came  into  the  case  in  the  same  manner  in 
which  Mrs.  Forgerson  came  into  the  present  case,  said:  "They 
came  in  of  their  own  choice,  against  the  protest  of  the  plain- 
tiff*, and  must  be  considered  as  having  elected  to  abide  by  the 
result  of  the  case  as  if  they  had  been  in  from  the  beginning. '* 
There  may  possibly  be  cases  where  a  new  party  would  bring 
new  elements  into  the  ease,  so  changing  its  character  as  to 
prevent  the  operation  of  the  rule  of  which  we  have  spoken  ; 
but,  however  this  may  be,  the  entrance  of  Mrs.  Forgerson 
produced  no  such  result  in  this  instance.  She  claims  in  the 
same  right,  and  no  other,  as  that  asserted  by  her  co-defend- 
ant, and  that  claim  was  adjudicated  upon  the  former  appeal. 

We  regard  the  former  decision  as  adjudicating  all  of  the 
controlling  questions  in  the  case,  for  it  was  not  possible  to 
reach  the  conclusion  there  announced  without  deciding  that 
the  property  in  the  promissory  notes  in  controversy  was  in 
the  administrator  of  the  estate  of  Mahala  Shaw,  deceased. 
This  was  the  ruling  principle  of  the  case ;  all  other  things 
were  merely  incidental  and  subsidiary.  The  question  for  judg- 
ment was,  to  whom  did  the  notes  belong  ?  and  upon  this  ques- 
tion there  was  an  adjudication.  It  can  not  be  successfully 
asserted  that  this  point  was  not  decided,  and  if  it  was,  then, 
no  matter  what  form  the  question  assumed,  the  decision  sup- 
plies  a  rule  governing  the  case  until  the  litigation  is  at  an 
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end.  Accepting,  as  we  must,  the  rule  declared  on  the  former 
appeal,  and  applying  it  to  the  answer  and  the  evidence,  we 
can  do  no  otherwise  than  sustain  the  rulings  of  the  court  be- 
low upon  the  answer  and  upon  the  facts  established  by  the 
evidence. 

There  are  some  questions  arising  on  the  rulings  on  the  ad- 
mission and  exclusion  of  evidence  not  covered  by  the  former 
decision,  and  we  now  proceed  to  consider  and  decide  those 


The  court  refused  to  permit  the  appellants  to  testify  as  to 
matters  which  occurred  prior  to  the  death  of  Mahala  Shaw. 
We  understand  counsel  for  the  appellants  to  assert  that  in 
excluding  this  evidence  there  was  an  abuse  of  the  discretion 
vested  by  the  statute  in  the  court.  They  refer  to  sections  498, 
501,  R.  S.  1881,  and  the  amendatory  act  of  March  5th,  1883, 
and  say : 

"  What  is  an  abuse  of  the  court's  discretion  under  this  statr 
nte,  has  not  been  considered  in  this  court  so  far  as  we  know. 
It  is  a  highly  important  matter  in  the  daily  administration  of 
justice.  The  exercise  of  the  discretion  in  this  respect  in  the 
different  trial  courts  is  as  variant  as  the  extent  of  learning  or 
bent  of  mind  of  those  who,  from  time  to  time,  preside  over 
them.  So  a  litigant  may  be  able  to  recover  in  one  county  in 
this  State  in  an  action  which  would  be  defeated  if  brought  in 
another  county.  This  is  not  law.  Prior  to  1881  the  exercise 
of  this  discretion  was  not  reviewable,  but  in  that  year  the 
Legislature  amended  the  statute,  so  that  abuses  in  this  regard 
could  be  overhauled.  The  viciousness  of  a  system  of  laws 
whose  operation  rests  in  the  undefined  and  uncontrolled  fiat 
of  one  man,  should  be  reduced  to  a  minimum  by  courts  as 
veil  as  Legislatures.,  That  is  the  purpose  of  the  act  of  1881 ; 
it  does  recognize  the  evils,  and  leaves  it  to,  the  learning  and 
sound  discretion  of  this  court  to  see  that  they  are  abated  when 
properly  brought  np.  Of  course  no  formal  definition  of  what 
will  constitute  an  abuse  can  be  laid  down  for  all  cases,  and 
whether  there  has  been  an  abuse  in  any  case  must  largely  de- 
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pend  upon  its  peculiar  circumstances.  The  policy  of  the  stat- 
ute is  plainly  to  thwart  or  prevent  the  advantages  which  may 
arise  where  one  person  may  speak  to  a  fact  and  the  other  can 
not  be  heard.  That  is  a  good  general  rule ;  but  whenever  it 
appears  that  the  advantages  are  being  turned  the  other  way, 
the  reason  of  the  rule  ceases,  and  should  not  stand  in  the 
way.  It  would  seem  that  where  the  dangers  of  perjury  are 
removed,  where  the  character  of  the  party  appears  of  record 
to  be  worthy  of  credence  and  to  be  trusted  by  the  court,  and 
where  it  appears  that  the  living  litigant  has,  by  creditable 
witnesses,  made  such  a  claim  or  defence  as  to  make  ii  appear 
that  injustice  and  wrong  will  have  the  upper  hand,  and  that 
the  estate  is  obtaining  a  forced  advantage,  unless  the  party  be 
permitted  to  speak,  the  rule  should  become  the  exception,  as 
the  statute  intended." 

It  seems  to  us  that  this  argument  supplies  strong  reasons 
for  overthrowing  the  position  it  was  intended  to  fortify.  It 
appears  quite  clear  to  our  minds  that  the  trial  court  must  judge 
when  the  danger  of  perjury  is  removed,  and  must  also  determine 
what  witnesses  are  worthy  of  credence,  and  when  it  is  proper 
to  permit  a  party  to  testify.  No  other  court  can  so  accu- 
rately determine  the  questions  as  the  court  in  whose  presence 
the  witnesses  and  parties  stand.  It  may  be  that  it  would  be 
wiser  to  positively  admit,  or  to  directly  exclude  by  statute 
and  leave  nothing  to  the  discretion  of  the  court,  all  parties 
in  cases  where  the  testimony  refers  to  the  acts  or  words  of  a 
deceased  person,  but  that  is  a  matter  for  the  Legislature,  and 
not  for  the  courts.  We  incline  to  adopt  the  view  of  counsel, 
that,  under  the  act  of  1883,  no  general  rule  can  be  laid  down, 
but  that  each  case  must  be  determined  upon  its  peculiar  char- 
acteristics. Granting  this  to  be  true,  we  think  this  is  a  case 
where  parties  should  not  be  allowed  to  testify.  It  is  at  best 
a  doubtful  policy  to  permit  a  decedent's  property  to  be  dis- 
posed of  upon  mere  words ;  at  all  events  these  words  should 
not  come  from  interested  witnesses  when  the  lips  of  the  owner 
have  been  closed  by  death.     We  regard  this  as  a  case  where 
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the  trial  court  may  wisely  affirm  that  interested  parties  shall 
not  be  permitted  to  acquire  property  upon  their  own  testi- 
mony as  to  the  disposition  verbaJly  made  of  it  by  the  de- 
ceased person.  It  is  difficult  in  any  case  to  repeat  words  as 
they  were  uttered,  even  where  interest  adds  no  coloring  and 
gives  no  bias,  and  it  is  not  an  abuse  of  discretion  to  exclude 
parties  from  testifying  as  to  oral  declarations,  where  they  build 
their  hopes  of  obtaining  property  upon  the  spoken  words  of 
one  whom  death  has  rendered  incapable  of  speaking. 

We  need  not  decide  whether  there  was,  or  was  not,  error 
in  excluding  the  testimony  of  William  Conklin  as  to  state- 
ments made  by  Forgerson,  for,  conceding  the  competency  of 
the  evidence,  it  is  quite  clear  that  its  exclusion  did  the  appel- 
lants no  substantial  injury. 

Wc  think  there  was  evidence  tending  to  prove  the  execu- 
tion of  the  receipt  admitted  in  evidence.  It  is  not  necessary 
that  the  execution  of  a  written  instrument  should  be  proved 
by  direct  testimony ;  it  is  enough  if  the  execution  is  fairly  in- 
ferable from  the  facts  and  circumstances  established  by  the 
evidence. 

Judgment  affirmed, 

Tiled  Dec.  16, 1685. 


West  et  al.  o.  Hayes. 

Pmnnro. — Complaint  on  Promatory  Note. — Defect  in,  Cured  by  Exhibit. — An- 
•jiokM  of  Error. — When  questioned  first  by  an  assignment  of  error,  a 
complaint  on  a  promissory  note,  which  f  nils  to  aver  that  the  note  was  due 
■ben  the  action  was  commenced,  will  be 'deemed  cured  when  the  copy 
filed  with  the  complaint  shows  such  fact. 
Psohhboky  Note.—  Reading  Unliquidated  Damage*  m  Set-Off.-  -  Maliekmt 
fWnrfum  of  Civil  Action. — To  a  complaint  on  a  promissory  note  an  an 
bwcv  that  the  plaintiff  had  maliciously  and  without  cause  procured  the 
pHMCution  of  a  civil  action  against  thedefendant  which  was  still  pend- 
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ing,  and  that  he  had  been  and  would  be  pat  to  great  cost  and  expense 
in  defending  such  action,  whereby  the  note  in  suit  had  been  fully  satis- 
fied, in  bad. 

From  the  Dearborn  Circuit  Court. 
J.  K.  Thompson,  for  appellants. 
J.  S.  Jelley,  for  appellee. 

NlBLACK,  C.  J. — This  cause  was  entitled  in  the  court  be- 
low, Caroline  M.  Hayes  v.  Warren  West  and  Nancy  West, 
and  the  body  of  the  complaint,  which  was  filed  on  the  25th 
day  of  July,  1884,  was  as  follows :  "  The  above  named  plain- 
tiff", Caroline  M.  Hayes,  complains  of  said  defendants,  Warren 
West  and  Nancy  West,  and  says  that  the  defendants,  on  the 
23d  day  of  March,  1883,  by  their  note,  a  copy  of  which  is 
filed  herewith,  promised  to  pay  the  plaintiff  five  hundred 
dollars,  which  remains  unpaid,  and  the  plaintiff*  demands 
judgment  for  seven  hundred  dollars." 

The  copy  of  the  note  filed  with  the  complaint  corresponds 
with  the  description  given  above,  except  that  the  note  was 
thereby  shown  to  have  been  payable  one  year  after  date. 

The  defendants  answered :  First.  That  the  defendant  Nancy 
West  was  the  principal  debtor  upon  the  note,  and  that  her  co- 
defendant  Warren  West  was  only  surety  thereon ;  that  said 
note  was  given  as  a  part  of  the  consideration  for  the  convey- 
ance, by  the  plaintiff  and  her  husband,  Ezra  G.  Hayes,  of 
particularly  described  real  estate  situate  in  Dearborn  county, 
in  this  State,  to  the  said  Nancy  West,  who  still  held  and 
owned  said  real  estate,  and  upon  which  the  unpaid  purchase- 
money  was  still  a  lien  for  the  protection  of  him,  the  said 
Warren  West;  that  such  conveyance  was  executed  on  the 
23d  day  of  March,  1883,  the  day  on  which  the  note  sued  on 
was  given,  and  that  at  the  same  time  another  note  for  a  like 
amount  was  executed  and  as  a  part  of  the  same  considera- 
tion, which  note  was  still  held  by  the  plaintiff;  that  the 
plaintiff  had  nevertheless  induced  "and  procured  her  husband, 
the  said  Ezra  G.  Hayes,  to  wrongfully,  maliciously  and  op- 
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pressively  prosecute  a  suit  in  the  Dearborn  Circuit  Court 
against,  the  defendants  herein,  for  her  use  and  benefit,  in  which 
a  judgment  for  the  sum  of  #16,000  was  demanded  on  account 
of  said  real  estate  which  she,  the  said  Nancy  West,  had  also, 
before  that  time,  lawfully  purchased  at  a  sheriff's  sale  for  the 
sum  of  $5,269.69,  and  had,  on  the  2d  day  of  June,  1881,  re- 
ceived a  sheriff's  deed  therefor;  that  the  conveyance  made 
by  the  plaintiff  and  her  husband  to  her,  the  said  Nancy 
West,  as  herein  above  stated,  was  in  consideration  of  the 
sum  of  $l,000,for  which  two  notes  of  $500  each  were  exe- 
cuted as  above  set  forth ;  that  she,  the  said  Nancy,  had  paid 
the  amount  for  which  she  purchased  such  real  estate  at 
sheriff's  sale  in  cash,  and  that  hence  said  suit,  in  which  a 
judgment  for  $16,000  was  demanded,  was  groundless  as  well 
as  malicious ;  that  the  plaintiff  continued  to  prosecute  said 
suit,  and  to  thereby  annoy  and  harass  the  defendants;  that 
the  plaintiff,  through  her  said  husband,  had  filed  an  affidavit 
in  said  cause  for  a  change  of  venue  from  the  county  of  Dear- 
bom,  by  reason  of  which  the  defendants  had  been  put  to 
great  trouble  and  expense  for  attorneys'  fees,  amounting  to 
the  sum  of  $500;  that  the  plaintiff  was,  through  her  said 
husband,  maliciously  and  without  any  good  cause,  threats 
coiug  to  persist  in  demanding  and  obtaining  a  change  of 
venue  of  said  cause,  and  in  having  the  same  tried  in  another 
jurisdiction;  that  the  said  Ezra  Q.  Hayes  was  insolvent  aud 
had  no  property  subject  to  execution;  that  if  said  threat 
should  be  put  into  execution,  the  defendants  would  be  sub- 
jected to  an  additional  expense  of  $500 ;  that  in  a  suit  in  the 
Ohio  Circuit  Court,  in  which  the  defendant  Warren  West  was 
plaintiff  and  the  said  Ezra  G.  Hayes  was  defendant,  which 
'■as  determined  in  favor  of  the  said  Warren  West,.a  judg- 
ment was  rendered  therein  for  the  latter  for  $3,035.20  and 
wets  of  suit  taxed  at  $100,  all  of  which  remained  unpaid 
and  which  could  only  be  collected,  if  at  all,  out  of  property 
mortgaged  to  secure  the  same;  that  the  note  in  suit  was  folly 
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satisfied  by  the  costs,  expenses  and  damages  to  which  the  de- 
fendants had  been  subjected  as  herein  charged. 

This  paragraph  of  answer  was,  upon  demurrer,  held  to  be 
insufficient  as  a  defence,  and,  issue  being  joined  upon  other 
paragraphs  of  answer,  the  court  made  a  finding  in  favor  of 
the  plaintiff,  assessing  her  damages  at  1520.90,  and  caused 
judgment  to  be  entered  accordingly. 

A  question  is  now  made  for  the  first  time  upon  the  suffi- 
ciency of  the  complaint.  It  is  also  claimed  that  the  circuit 
court  erred  in  sustaining  a  demurrer  to  the  paragraph  of  an- 
swer, the  substantial  allegations  of  which  are  given  as  above. 

The  alleged  insufficiency  of  the  complaint  is  urged  upon 
the  ground  that  it  did  not  aver  that  the  note  in  judgment  was 
due  at  the  time  of  the  commencement  of  this  suit.  It  is 
true  that  the  body  of  the  complaint  did  fail  to  aver  that 
the  note  had,  at  that  time,  become  due  and  payable,  but  the 
copy  of  the  note  filed  with  the  complaint  supplied  the  omitted 
averment,  and  cured  the  defect  complained  of.  Lentz  v.  Mar- 
tin, 75  Ind.  228. 

We  know  of  no  theory  upon  which  the  paragraph  of  an- 
swer under  consideration  can  be  held  to  have  been  sufficient 
as  a  defence  to  the  action.  In  the  first  place,  it  is  well  set- 
tled that  a  person  can  not  maintain  an  action  for  the  mali- 
cious prosecution  of  a  civil  suit  against  him,  until  the  legal 
termination  of  the  suit  complained  of  as  malicious,  in  his 
favor.  In  the  next  place,  the  general  rule  is  that  unliqui- 
dated damages  can  not'  be  pleaded  by  way  of  set-off,  and 
nothing  is  alleged  in  the  paragraph  of  answer  before  us 
which  takes  this  case  out  of  that  general  rule.  McOullovgh 
v.  Rice,  59  Ind.  580;  MeCardle  v.  McGinley,  86  Ind.  538 
(44  Am.  R.  343) ;  Wait's  Actions  and  Defences,  vol.  4,  347, 
vol.  7,  481. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec.  19,  1886. 
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Eiekption  from  Execution.— Statutes  Giving,  Mutt  be  lAbemily  Construed. 
—Statutes  providing  for  the  exemption  of  a  reasonable  amount  of  prop- 
erty from  seizure  or  sale  for  the  payment  of  contract  debts  must  be  lib- 
erally construed. 
SiHE.— Judgments.— Sct-Of.— The  holder  of  a  judgment  can  not  set  it  off 
,  against  a  judgment  held  by  the  judgment  debtor  against  liim,  where  the 
property  of  the  latter,  including  his  judgment,  is  of  a  value  less  than 
lii  hundred  dollars,  all  of  which  he  claims  as  exempt.    . 

From  the  Boone  Circuit  Court. 

F.  M.  Charlton  and  T.  W.  Lockhaii,  for  appellant. 

C.  M.  Zion,  for  appellees. 

Howk,  J. — On  and  before  the  17th  day  of  January,  1885, 
the  appellees,  Bowser  and  Trout,  the  plaintiffs  below  in  this- 
cause,  owned  and  held  a  judgment  against  the  appellant,  But- 
ner,for  the  sum  of  $238.87,  rendered  in  the  court  below 
tvpon  a  promissory  note  executed  by  Butner,  which  judgment 
"'as  in  full  force  and  wholly  unpaid.  On  and  before  such 
17th  day  of  January,  1885,  appellant  Butner  was  the  owner 
and  holder  of  two  judgments  against  the  appellees  Bowser 
and  Trout,  one  for  $56.75,  and  the  other  for  $65.96,  both  of 
which  judgments  were  rendered  in  the  court  below,  and  were 
in  full  force  and  wholly  unpaid.  The  appellees,  ou  the  day 
and  year  aforesaid,  filed  their  written  motion  or  complaint  in 
this  cause,  setting  up  substantially  the  facts  above  stated  and 
praying  that  the  judgments,  so  owned  and  held  by  appellant 
B.utuer,  might  be  set  off  against  an  equal  amount  of  the  ap- 
pellees' judgment  against  him,  Butner,  aud  for  judgment 
against  the  latter  for  the  residue  of  their  judgment  and  for 
other  proper  and  equitable  relief. 

To  this  motion  or  complaint  appellant  Butner  answered  in 
two  special  or  affirmative  paragraphs,  to  each  of  which  the 
appellees'  demurrer,  for  the  alleged  want  of  facts  therein  to 
constitute  a  defence  to  their  suit,  was  sustained  by  the  court. 
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Butner  excepted  to  these  rulings,  and  declined  to  amend  either 
of  such  paragraphs  of  his  answer.  He  then  answered  further, 
by  a  general  denial  of  the  motion  or  complaint.  The  issues 
joined  were  tried  by  the  court,  and  findings  were  made  (1) 
of  the  amount  due  appellees  on  their  judgment,  (2)  of  the 
amount  due  Butner  on  his  judgment,  and  (3)  of  the  amount 
of  the  residue  yet  due  the  appellees,  after  setting  off  enough 
of  their  judgment  to  satisfy  the  amount  due  Butner  on  his 
judgments.  Thereupon  the  court  made  and  rendered  its  or- 
ders and  judgment  in  accordance  with  its  finding  and  as 
prayed  for  iu  appellees'  motion  or  complaint,  Butner's  mo- 
tion for  a  new  trial  having  been  overruled  by  the  court,  he  has 
appealed  from  the  judgment  below  to  this  court. 

The  evidence  on  the  trial  is  not  in  the  record,  and  the  only 
errors  assigned  by  Butner,  which  are  discussed  by  counsel  or 
present  any  question  for  our  decision,  are  based  upon  the  rul- 
ings of  the  court  below,  in  sustaining  appellees'  demurrers  to 
the  first  and  second  paragraphs  of  his  answer. 

In  the  first  paragraph  of  his  answer,  Butuer  alleged  in  sub- 
stance that,  on  the  9th  day  of  October,  1884,  appellees  caused 
an  execution  to  be  issued  by  the  proper  clerk,  upon  their 
judgment  against  him,  and  placed  the  same  in  the  hands  of 
the  sheriff  of  Boone  county;  that  such  execution  remained 
in  full  force  until  January  29th,  1885,  when  it  was  returned 
by  such  sheriff,  as  shown  by  his  return  thereon  ;  that,  on  the 
14th  day  of  January,  1885,  such  sheriff  made  a  demand  upon 
Butner  for  the  payment  and  satisfaction  of  such  execution; 
that  Butner  on  the  same  day,  claiming  an  exemption  of  his 
property  from  levy  and  sale  under  such  execution,  pursuant 
to  such  claim,  then  and  there  selected  for  his  appraiser  Kel- 
son Lucas,  a  resident  householder  of  Boone  county,  and  such 
sheriff  selected  for  appellees,  as  an  appraiser,  John  Christy, 
a  resident  householder  of  such  county  ;  that  on  the  28th  day 
of  January,  1885,  such  appraisers,  having  been  legally  qual- 
ified, duly  made  an  appraisement  of  the  articles  named  in  the 
schedule  and  inventory  of  appellant's  property,  a  copy  of 
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which  was  filed  with  and  made  part  of  aucb  paragraph  of 
answer;  and  that  the  Hum  total  of  such  appraised  articles 
amounted  to  $469.85. 

Butner  further  alleged  such  facts  as  showed  that  the  schedule 
and  inventory  of  his  property  strictly  conformed  to  the  re- 
quirements of  section  714,  R.  S.  1881,  and  contained  all  the 
statute  required,  and  that  the  aggregate  value  of  all  his  prop- 
erty was  less  than  six  hundred  dollars ;  that  he,  Butuer,  was 
a  resident  householder  of  Boone  county,  and  had  been  such 
since  the  issuing  of  appellees'  execution,  and,  as  such,  on 
January  29th,  1885,  he  subscribed  and  was  sworn  to  such  in- 
ventory and  appraisement,  as  required  by  law ;  and  that  he 
claimed  at  the  time,  and  since,  and  still  claimed,  all  the  arti- 
cles of  property  in  such  schedule  and  inventory  as  exempt 
from  levy  and  sale  upon  appellees'  execution ;  that  appellees' 
judgment,  on  which  their  execution  was  issued,  was  recovered 
against  him,  Butner,  on  his  contract,  to  wit,  upon  a  promis- 
sory note  executed  by  him  on  November  3d,  1883,  and  was 
the  same  judgment  sought  to;  be  set  off  against  him  by  appel- 
lees in  this  suit;  that  appellant's  judgment  against  the  appel- 
lees, which  they  were  seeking  to  set  off  against  their  judgment 
and  to  have  entered  as  a  credit  thereon,  was  included  in  his 
schedule  and  inventory,  and  was  claimed  as  exempt  by  the 
appellant,  and  was  so  set  off  to  him  by  such  sheriff,  and  was 
appraised  in  such  inventory  at  (50.96,  not  including  an  at- 
torney's fee  lien  thereon  for  $15 ;  that  on  the  29th  day  of 
January,  1885,  appellant  tendered  such  schedule  and  inven- 
tory of  his  property  to  such  sheriff,  who  accepted  and  made 
the  same  a  part  of  his  return  of  appellees'  execution,  which 
he  returned  nulla  bona,  on  such  last  named  day ;  and  that  he 
was  not  the  owner  of  the  Markland  judgment  against  the  ap- 
pellees, as  alleged  in  their  motion,  nor  had  he  any  interest 
therein.    Wherefore,  etc. 

In  the  second  paragraph  of  his  answer  Butner  filed  there- 
with an  inventory  of  all  his  property,  of  every  kind  and  de- 
Vol.  104.— 17 
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Bcription,  in  conformity  with  the  provisions  of  section  714, 
11.  S.  1881 ;  and  he  demanded  "  that  aiz  hundred  dollars  of 
property  in  value  be  set  off  to  him  as  exempt  from  levy  and 
sale,"  and  he  therein  named  and  selected  for  his  appraiser 
Nelson  Lucas,  a  resident  householder  of  Boone  county,  to 
make  appraisement  of  the  articles  set  out  in  such  inventory, 
and  he  asked  appellees  to  select  an  appraiser  of  Buch  county  to 
join  the  one  selected  by  him.  Butner  then  averred  that  all 
the  articles  set  out  in  his  inventory,  and  that  all  his  property, 
real  and  personal,  within  or  without  this  State,  would  amount 
to  less  than  $600  in  value;  that  among  the  articles  named  in 
such  inventory  was  his  judgment  for  $65.96  against  the  ap- 
pellees, which  they,  in  their  motion,  were  seeking  to  have  set 
off  against  their  judgment  against  him;  that  appellees' judg- 
ment was  recovered  upon  his  contract,  to  wit,  his  promissory 
note,  dated  November  3d,  1883 ;  that  he  was  a  resident  house- 
holder of  Boone  county,  and  as  such  was  entitled  to  an  ex- 
emption of  (600  in  value,  of  all  his  property,  which  he  thereby 
demanded  as  exempt ;  and  he  demanded  that  his  judgment 
against  the  appellees,  described  in  his  inventory,  which  was 
the  same  judgment  they  were  seeking  in  this  suit  to  have  set 
off  against  their  judgment,  should  be  exempted  from  levy  and 
sale.    Wherefore,  etc. 

In  section  22  of  the  Bill  of  Rights  in  our  State  Constitu- 
tion, it  is  provided  as  follows  :  "  The  privilege  of  the  debtor 
to  enjoy  the  necessary  comforts  of  life  shall  be  recognized  by 
wholesome  laws,  exempting  a  reasonable  amount  of  property 
from  seizure  or  sale  for  the  payment  of  any  debt  or  liability 
hereafter  contracted."  The  General  Assembly  of  this  State, 
at  its  first  session  after  the  adoption  of  our  present  Constitu- 
tion, enacted  a  law  recognizing  "  the  privilege  of  the  debtor 
to  enjoy  the  necessary  comforts  of  life,"  and  exempting  an 
amount  of  property,  not  exceeding  in  value  three  hundred 
dollars,  owned  by  any  resident  householder,  from  seizure  or 
sale  for  the  payment  of  any  debt  or  liability  growing  out  of 
or  founded  upon  a  contract,  express  or  implied.   Afterwards- 
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by  an  act  which  took  effect  and  became  a  law  May  31st,  1879, 
in  further  recognition  of  the  privilege  of  the  debtor  to  enjoy 
the  comforts  of  life,  the  Legislature  increased  the  amount  of 
property  so  exempted  to  him  to  an  amount  not  exceeding  in- 
value  six  hundred  dollars.  In  the  protection  of  the  debtor's 
privilege  to  enjoy  the  necessary  comforts  of  life,  this  court 
lias  always  kept  pace  with  the  General  Assembly,  and  has 
uniformly  held  that  statutes  of  exemption  are  to  be  liberally 
construed.  Thus,  in  Haas  v.  Shaw,  91  Ind.  384  (46  Am.  R. 
607),  the  court'  said,:  "  The  privilege  of  the  debtor  to  claim  . 
a  reasonable  exemption  of  property,  from  seizure  or  sale  for 
the  payment  of  bis  contract  debts,  is  a  constitutional  right, 
and  the  '  wholesome  laws,'  wherein  such  right  is  recognized 
and  provision  made  for  its  exercise,  must  be  liberally  con- 
strued. Where,  as  in  this  ease,  the  answer  of  the  debtor  shows 
that  he  has  asserted  his  claim  to  an  exemption,  at  the  proper 
time  and  in  substantial  compliance  with  the  requirements  of 
the  statute,  it  must  be  held  to  be  sufficient  on  a  demurrer 
thereto.  Where  the  right  to  claim  an  exemption  clearly  ex- 
ists, under  the  law,  merely  formal  or  technical  objections  will 
not  be  allowed  to  prevent  the  debtor  from  claiming  the  ben- 
efit of  his  exemption."  In  support  of  the  proposition  that 
statutes  of  exemption  must  be  liberally  construed  by  the 
courts,  we  also  cite  the  following  cases :  Gregory  v.  Latckem, 
■53  Ind.  449;  Kelley  v.  HcFadden,  80  Ind.  536  j  Puett  v. 
Beard,  86  Ind.  172  (44  Am.  R.  280) ;  State,  ex  rel,  v.  Bead, 
94  Ind.  103 ;  Berkley  v.  Mahon,  95  Ind.  101 ;  Good  v.  Fogg, 
61  111.  449  (14  Am.  R.  71) ;  Kuntz  v.  Kinney,  33  Wis.  510; 
Cariyv.  Drew,  46  Vt.  346 ;  Allison  v.  Brookskire,  38  Texas, 
199;  Seeley  v.  Chmllim,  40  Conn.  106. 

We  are  of  opinion,  upon  tl.-e  facts  stated  in  each  paragraph  of 
Butner' s  answer  in  the  case  in  hand,  that  he  has  a  constitutional 
and  statutory  right  to  claim  his  judgment  against  the  appel- 
lees, as  a  part  of  his  exemption  under  the  law.  Ordinarily, 
no  doubt,  the  appellees  would  have  an  equitable  claim  to  have 
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But  ner's  judgment  set  off  and  satisfied  by  an  equal  amount 
of  their  judgment  against  him  ;  but  this  equitable  claim  of 
the  appellees  must  yield  to,  and  is  overcome  by,  the  consti- 
tutional and  statutory  right  of  Butner,  upon  the  facts  of  this 
case,  to  claim  his  judgment  against  them  as  a  part  of  his  ex- 
emption. This  is,  in  effect,  decided  by  this  court  in  the  well 
considered  case  of  Puett  v.  Beard,  supra,  which  was  very  sim- 
ilar to  the  case  at  bar.  The  court  there  said  :  "  It  is  held  in 
Temple  v.  Scott,  3  Minn.  419,  by  a  divided  court,  that  the 
right  of  set-off  will  prevail  in  such  a  case  as  this ;  but  the 
opinion  assumes,  what  is  almost  universally  denied,  that  the 
statute  of  exemption  is  to  be  strictly  construed,  and,  starting 
from  this  erroneous  premise,  it  is  not  strange  that  a  wrong 
conclusion  was  reached.  Our  court  has,  in  consonance  with 
the  decided  weight  of  authority,  held  that  the  statute  is  to  be 
liberally  construed.  Gregory  v.  Latchem,  63  Ind.  449.  A 
liberal  construction  of  the  statute  would  lead  to  a  different 
result  from  that  reached  in  Temple  v.  Scott,  supra,  and  Jndge 
Thompson  has  shown,  by  arguments  which  seem  to  us  unan- 
swerable, that  the  entire  reasoning  of  the  Minnesota  court  is 
unsound.  Thompson  Homestead  &  Exemp.  893.  Two  cases 
are  cited  by- this  author  sustaining  his  view  that  the  right 
of  set-off  does  not  exist,  Curfee  v.  Thomas,  74  N.  C.  51 ; 
Wilson  v.  McElroy,  32  Pa.  St.  82,  and  to  these  may  be  added 
Dufv.  Wells,  7  Heisk.  17." 

In  the  cause  under  consideration  our  conclusion  is  that  the 
trial  court  clearly  erred  in  sustaining  appellees'  demurrers  to 
the  first  and  second  paragraphs  of  Butner's  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrers  to  the 
first  and  second  paragraphs  of  answer,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Filed  Dec.  19, 1886. 


NOVEMBER  TERM,  1885. 


No.  12,740. 
Riggs  v.  The  State.  m  m 

Criminal  Law. — Indictment  for  Larceny  of  Monty.— Description  of  Money.—  lw   314 

CtmMtiiUioniU  Lais. — An  indictment  charging  the  defendant  with  having  «    ggj 

stolen  "  five  hundred  and  twenty  dollars  of  the  paper  currency,  money  ,lf"*    W1 

udbank  notes,  current  in  the  United  States,"  ii,  under  section  1750,  R. 
S.  1881,  sufficient  as  to  the  description  of  the  money.  The  said  section 
is  not  in  conflict  with  the  provision  of  the  Constitution  which  provides 
that  "  the  accused  shall  have  a  right  to  demand  the  nature  and  cause  of 
the  accusation  against  him." 

Same.— Evidence. — One  from  whom  money  has  been  stolen  is  only  required 
to  give  the  best  description  of  it  attainable,  and  to  show  an  excuse  for 
not  doing  more. 

From  the  Fayette  Circuit  Court. 
B.  F.  Claypool  and  /.  H.  Claypool,  for  appellant. 
F.  T.  Hord,  Attorney  General,  L.  M.  Deielin,  B.  Conner 
and  H.  L.  Frost,  for  the  State. 

Elliott,  J. — The  property  which  the  appellant  is  charged 
to  have  stolen  is  thus  described :  "  Five  hundred  and  twenty 
dollars  of  the  paper  currency,  money  and  bank  notes,  cur- 
rent in  the  United  States,  a  more  particular  .description  of 
which  currency,  money  and  bank  notes  affiant  can  not  give; 
said  five  hundred  and .  twenty  dollars  being  then  and  there 
the  personal  property  of  this  affiant,  Samuel  Lamberson,  and 
then  and  there  of  the  value  of  five  hundred  and  twenty 
dollars." 

The  description  of  the  money  alleged  to  have  been  stolen 
is  sufficient  under  the  provisions  of  section  1750  of  our  stat- 
ute. It  is  true  that  the  exact  words  of  the  statute  are  not 
employed,  but  it  is  affirmed  by  a  long  line  of  decisions  that 
it  is  not  necessary  to  use  the  words  of  the  statute,  provided 
words  of  equivalent  meaning  are  used.  State  v.  Miller,  98 
Ind.  70;  Toops  v.  State,  92  Ind.  13;  Howard  v.  Stale,  87 
Ind.  68;  Stale  v.  AlHsbach,  69  Ind.  50;  Skinn  v.  State,  68 
Ind.  423;  Stuckmyer  v.  State,  29  Ind.  20;   Malone  v.  State, 
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14  Ind.  219;  Marble  v.  State,  13  Ind.  362;  Pelts  v.  State,  3 
Blackf.  28 ;  State  v.  Boughtr,  3  Bkckf.  307. 

As  the  language  employed  in  the  affidavit  and  information 
is  equivalent  in  meaning  to  that  which  the  statute  declares 
shall  be  sufficient,  the  ruling  of  the  trial  court  denying  the 
motion  to  quash  must  be  sustained,  unless  the  statute  is  un- 
constitutional. It  Js  affirmed  that  it  is  so  because  in  conflict 
with  the  provision  of  the  Constitution,  that  the  accused  shall 
have  a -right  "to  demand  the  nature  and  cause  of  the  ac- 
cusation against  htm,  and  to  have  a  copy  thereof." 

We  have  no  doubt  that  a  statute  attempting  to  deny  an 
accused  the  right  to  demand  the  nature  of  the  charge  pre- 
ferred against  him  would  be  void.  It  is  not  in  the  power  of 
the  Legislature  to  deprive  one  accused  of  crime  of  the  right 
to  demand  information  of  the  nature  of  the  crime  which  be 
is  charged  with  having  committed.  Miller  v.  State,  79  Ind. 
198 ;  Landringham  v. State, 49  Ind.  186 ;  McLaughlin  v.State, 
45  Ind.  338;  State  v.  0' Flaherty,  7  Nev.  163. 

We  agree  with  Mr.  Bishop  that  "  The  '  nature  and  cause ' 
of  accusation  are  not  stated  where  there  is  no  mention  of 
the  full  act  or  series  of  acts  for  which  the  punishment  is  to 
be  inflicted."  1  Bishop  Crim.  Proc.,  section  88.  This  rule 
requires  that  the  indictment  or  information  shall  contain  the 
essential  elements  of  the  crime  charged,  although,  as  said  in 
State  v.  &  Flaherty,  supra,  "  The  power  of  the  Legislature  to 
mold  and  fashion  the  form  of  an  indictment  is  plenary." 

If  the  statute  under  examination  can  be  regarded  as  depriv- 
ing an  accused  of  the  right  "  to  demand  the  nature  and  cause 
of  the  accusation  against  him,"  it  must  fall.  The  question  is, 
does  it  deprive  an  accused  of  that  right?  Our  judgment  is 
that  it  does  not.  It  does  not  dispense  with  a  statement  of  any 
of  the  essential  ingredients  of  a  criminal  offence,  but  merely 
prescribes  a  rule  for  the  description  of  bank  notes,  or  coin, 
current  as  money,  when  the  property  stolen  is  of  that  class. 
It  does  not  profess  to  dispense  with  all  description  of  the 
property  stolen,  but  simply  declares  what  description  shall 
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be  sufficiently  specific.  It  does  not  attempt  to  dispense  with 
a  description  of  the  class  or  kind  of  property,  but  merely 
provides  that  "  it  shall  be  sufficient  to  describe  such  money, 
bills,  notes,  or  currency  simply  as  money,  without  specifying 
any  particular  coin,  note,  bill,  or  currency." 

The  statute  is  confined  solely  to  the  matter  of  description, 
and  provides  the  method  of  describing  a  particular  kind  or 
class  of  property.  The  description  of  the  class  or  kind  of 
property,  accompanied  by  a  statement  of  all  the  essential  in- 
gredients of  the  crime,  is  sufficient  to  inform  the  accused  of 
the  nature  and  cause  of  the  accusation  against  him.  The  Con- 
stitution does  not  require  that  au  accused  shall  have  a  right 
to  a  specific  statement  of  the  charge  against  him,  but  the  re- 
quirement is  that  he  shall  be  informed  of  the  nature  of  the 
charge.  There  is  a  material  difference  between  a  provision 
dispensing  with  a  description  of  the  stolen  property  entirely, 
and  one  prescribing  the  degree  of  particularity  to  be  observed 
in  giving  the  description,  for  the  nature  of  an  offence  may 
not  be  stated  where  there  is  no  description  at  all,  but  may  be 
stated  by  a  description  of  the  class  or  kind  of  property,  al- 
though it  is  not  specifically  described.  It  has  always  been 
held  that  where  a  person  from  whom  property  has  been  stolen 
U  unable  to  describe  it,  the  indictment  will  be  sufficient 
if  it  alleges  an  excuse  for  not  giving  a  particular  description. 
2  Bishop  Crim.  Proc,  section  705.  Any  other  rule  would 
often  permit  the  thief  to  go  unpunished.  As  was  said  by  us 
in  McQueen  v.  State,  82  Ind.  72,  "It  would  be  unreasonable 
to  expect  one  who  is  robbed  of  money,  or  its  representative, 
to  give  an  accurate  description  of  it,  and  it  would  render  it 
almost  impossible  to  convict  a  thief  or  a  robber  if  courts 
should  undertake  to  require  the  prosecutor  in  all  cases  to  give 
a  particular  description  of  the  money  or  note  feloniously 
taken.  The  failure  to  give  an  exact  description  can  never 
endanger  the  liberty  of  an  innocent  man,  but  the  enforce- 
ment of  such  a  rule  as  that  for  which  counsel  contend  would 
furnish  the  guilty  with  ready  and  easy  means  of  escape." 
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We  refer  to  these  authorities  for  the  purpose  of  showing  that 
it  has  ever  been  the  law  that  particularity  of  description  may- 
be dispensed  with,  and  that  there  is  a  material  difference  be- 
tween such  matters  and  the  essential  elements  of  a  criminal 
offence.  If  a  grand  jury,  or  a  prosecuting  attorney,  may  dis- 
pense with  particularity  of  description,  certainly  the  supreme 
legislative  power  of  the  commonwealth  may  do  so. 

It  is  only  where  a  statute  is  clearly  unconstitutional  that  it 
will  be  overthrown  by  the  courts,  and  the  one  before  us  cer- 
tainly can  not  be  regarded  as  so  clearly  in  conflict  with  the 
Constitution  as  to  warrant  us  in  declaring  it  void.  Robinson 
v.  Sckenck,  102  Ind.  307.  So  far  are  we  from  regarding  the 
statute  under  consideration  as  clearly  unconstitutional,  that 
we  are  well  satisfied  that  it  is  plain  that  it  is  not  in  conflict 
with  the  Constitution.  ' 

We  can  not  reverse  the  judgment  upon  the  ground  that  the 
money  stolen  from  Lamberson  was  not  particularly  identified. 
It  would  be  unreasonable  to  require  a  man  who  has  lost  a 
large  sum  of  money  to  particularly'  describe  the  various  notes 
and  bills.  All  that  can  be  done,  and  all  that  need  be  done, 
in  such  a  case,  is  to  give  the  best  description  attainable,  and 
show  an  excuse  for  not  doing  more.  The  statute  to  which 
we  have  referred  declares  this  rule,  and  in  doing  this  does 
little  more  than  express  the  rule  of  the  common  law. 

Judgment  affirmed. 

Filed  Dec.  IT,  1985. 


The  Cleveland,  Columbus,  Cincinnati  and  Indian- 
apolis Railroad  Company  v.  Newell. 

Railroad. —  Negligence. —  Broken  Rail. —  Presumption. —  Burden  oflVoof. — 
Where  a  car,  by  the  breaking  of  n  rail,  is  thrown  from  the  track,  resell 
ing  in  injur;  to  a  passenger,  a  presumption  of  negligence  arises  against 
the  railroad  company,  which  it  must  rebut  by  clear  and  explicit  proof 
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that  the  accident  could  not  have  been  avoided  by  the  utmost  skill  and 
are,  and  as  to  showing  the  facts  essential  to  negative  such  presumption 
the  burden  is  on  the  com  pan;. 
Sure.— Srtaldng  qfSuecettitt  Bail*  at  Same  Plate. — Instruction  to  Jury. — In 
in  tclion  against  a  railroad  company  to  recover  damages  for  an  injur; 
caused  by  an  accident  resulting  from  a  broken  rail,  an  instruction  to  the 
J017,  that  Tf  they  find  from  the  evidence  that  such  rail  had  been  put  down 
in  place  of  another  which  had  broken  the  same  morning  at  the  same 
place,  the;  might  consider  this  fact  in  determining  whether  the  rail 
which  caused  the  accident  was  a  good  one,  and  whether  it  was  properly 
and  carefully  put  down,  is  proper. 
Same.— Instruction  a*  to  Manure  of  Damage*. — Province  of  Jury. — In  an  action 
for  personal  injury,  an  instruction  to  the  jury  that  in  estimating  dam- 
ages they  may  consider  past  and  future  suffering,  the  value  of  time 
lost,  or  likely  to  be  lost,  whether  the  injury  is  likely  to  be  permanent  or 
doc  and  its  probable  effect  upon  the  future  health  of  the  party,  and  upon 
all  the  facts  ascertain  the  extent  of  the  injury  and  award  such  damages 
u  in  their  judgment  "  will  compensate,  so  far  as  money  can,"  for  such 
injury,  is  not  erroneous  as  invading  the  province  of  the  jury. 
BnBUCS.— Anewu!  Injury.— Eipreuiom  o/ Jhin.—; Where  it  becomes  im- 
portant to  illustrate  the  physical  or  mental! condition  of  &  person,  either 
at  the  time  an  injury  is  received,  or  from  thence  to  the  time  of  an  in- 
quiry as  to  its  nature  and  effect,  expressions  of  present  existing  pain  or 
malady,  and  of  its  locality,  whether  made  at  the  time  the  injury  is  re- 
ceived or  subsequent  to  it,  are  admissible  in  evidence,  regardless  of  the 
person  to  whom  they  are  made. 
SitMK. — Statement*  to  Physician  after  Commencing  Action, — Expert. — As  the 
basis  of  his  opinion,  a  physician  may  testify  to  statements  made  by  a 
patient  in  relation  to  his  symptoms  and  condition,  both  past  and  present, 
■hen  received  during  and  necessary  to  an  examination  with  a  view  to 
treatment,  or  when  necessary  to  enable  him  to  give  his  opinion  as  an 
expert,  although  such  statements  are  made  after  the  patient  has  com- 
menced an  Action  to  recover  damages  for  the  injury. 
ficFBEXE  Couttt. — Erroneoue  Instruction,  if  Harmless,  mil  not  Authorize  Re- 
ttnal. — A  judgment  will  not  be  reversed  upon  an  erroneous  instruction, 
'hen  it  affirmatively  appears  from  answers  to  interrogatories  that  such 
instruction  did  not  influence  the  jury  in  making  their  verdict 

From  the  Marion  8uperior  Court. 

H  H.  Poppleton,  A.  C.  Harris  and  W.  H.  Calkins,  for  ap- 
pellant. 

B.  Harrison,  C.  C.  Hint*,  W.  H.  H.  Miller,  J.  B.  Elam,  J. 
W.  Gordon  and  8.  M.  Shepard,  for  appellee. 
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Mitchell,  J. — This  action  was  brought  by  Lyne  S.  Newell 
against  the  Cleveland,  Columbus,  Cincinnati  and  Indianapolis 
Railway  Company,  to  recover  for  alleged  injuries  to  his  per- 
son, suffered  while  being  carried  as  a  passenger  from  the  city 
of  Indianapolis  to  Bellefontatne,  Ohio.  When  near  the 
place  of  destination,  the  coach  in  which  he  was  seated  was 
thrown  from  the  track  in  consequence  of  the  breaking  of  a 
rail  over  which  it  passed.  Whether  the  rail  broke  because 
of  the  prevailing  cold  weather,  or  from  defects  inhering  in 
it  or  in  the  roadway  at  that  point,  or  from  the  defective  man- 
ner in  which  the  rail  was  adjusted  in  the  track,  were  contro- 
verted questions. 

The  jury  returned,  in  answer  to  special  interrogatories,  that 
the  defendant  was  in  fault  in  not  having  placed  the  rail,  the 
breaking  of  which  resulted  in  the  accident,  in  proper  posi- 
tion; that  the  fish-plates  which  should  have  held  it  in  place 
were  not  securely  bolted,  and  that  the  rail  itself  was  defective 
from  wear.  They  also  returned  that  the  road-bed  at  the  place 
where  the  broken  rail  was  found  was  not  in  every  respect  in 
good  condition.  Other  interrogatories  were  submitted  and 
answered,  but,  except  as  already  stated,  the  answers  impute  no 
neglect  to  the  defendant. 

It  is  contended  that  neither  the  general  verdict  nor  the  an- 
swers to  interrogatories,  so  far  as  they  inculpate  the  defend- 
ant, are  supported  by  the  evidence. 

Without  detailing  the  evidence  to  any  extent,  it  may  be 
sufficient  to  say,  that  it  at  least  leaves  in  some  doubt  the 
question  of  the  condition  and  fitness  of  the  rail  which  broke. 
Moreover,  the  fact  that  another  rail  was  found  broken,  only 
several  hours  before,  at  the  same  place,  gave  room  for  an  in- 
ference that  there  may  have  been  some  defect  in  the  road- 
way at  that  point. 

In  respect  to  all  these  matters  it  was  incumbent  on  the  de- 
fendant to  remove  all  reasonable  inferences  of  neglect  by 
clear  and  explicit  proof.  That  the  coach  was  thrown  from 
the  track  was  of  itself  sufficient  to  raise  a  presumption  of 
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negligence  against  the  defendant  Public  policy  requires  of 
tbe  carrier  in  such  cases,  that  it  shall  affirmatively  show  that 
it  had  taken  all  usual  and  practical  precautions,  as  applied 
tp  the  careful  and  capable  management  of  passenger  railways, 
to  maintain  ita  track,  roadway  and  appliances  for  carrying  in 
a  safe  condition.  While  its  obligation  does  not  rise  to  the 
degree  of  warranting  the  safety  of  its  track  and  roadway,  the 
law  nevertheless  exacts  that  when  an  injury  occurs  to  a  pas- 
senger by  an  occurrence  so  unusual  and  so  perilous  to  human 
life,  it  shall  make  it  appear  that  the  utmost  practical  care  and 
diligence  had  been  observed,  and  that  no  degree  of  care  usually 
and  practically  applicable  to  the  careful  management  of  like 
railways  would  have  discovered  the  defect  which  probably 
caused  the  accident,  and  thus  prevented  its  occurrence.  Bed- 
ford, etc.,  R.  R.  Co.  v.  Rainbolt,  99  Ind.  551. 

The  investigation  necessarily  involved  an  inquiry  into  the 
fitness  and  condition  of  the  particular  rail,  the  breaking  of 
which  was  the  immediate  cause  of  the  accident.  The  condi- 
tion of  the  roadway  at  that  point  also  became  a  proper  sub- 
ject of  inquiry.  If,  in  the  course  of  the  investigation,  facts 
were  developed  which  left  the  questions  of  the  condition  of 
the  roadbed,  or  whether  the  rail  was  properly  adjusted  in  the 
track,  or  whether  it  was  defective  from  wear,  involved  in 
doubt,  then,  however  satisfactory  the  proof  of  general  dili- 
gence may  have  been,  the  inference  of  negligence  with  re- 
spect to  the  immediate  cause  of  the  accident  may  still  have 
remained. 

While  it  may  be  conceded  that  the  evidence  fully  estab- 
lished the  defendant's  general  diligence  in  the  maintenance  of 
its  track  and  appointments,  it  can  not  be  denied  that  the  rail 
which  was  found  broken  had  been  taken  out  of  the  track  be- 
fore the  accident  at  a  point  near  by  because  of  its  want  of 
exact  uniformity  in  height  with  another  to  which  it  was 
matched.  Another  rail  had  broken  at  the  same  place  on  the 
morning  of  the  accident,  and  this  rejected  rail  had  been  put 
in  its  place.     It  can  not  he  said  that  its  fitness  for  use  was  in 
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every  respect  satisfactorily  shown ;  neither  can  it  be  said  that 
the  condition  of  the  roadway  at  the  place  where  two  rails 
broke  in  such  quick  succession  was  so  definitely  established 
as  to  repel  the  inference  of  probable  defect.  If  it  had  been 
the  fact,  it  seems  to  us  it  must  have  been  within"  the  power 
of  the  company  to  have  shown  by  persons  of  skill  and  ex- 
perience in  railroad  management,  that  the  use  of  a  rail  of 
slightly  uneven  height  was  a  proper  and  usual  thing  under 
the  circumstances,  or  that  the  condition  of  the  atmosphere 
was  such  as  to  have  accounted  for  the  successive  breaking  of 
good  rails,  properly  laid  on  a  sufficient  roadway. 

Upon  theae  points  the  evidence  is  not  satisfactory,  and  con- 
sidering all  the  evidence,  with  the  presumption  which  the  law 
raises,  we  can  not  say  that  either  the  general  verdict  or  the 
answers  to  special  interrogatories  are  without  support. 

The  extent  of  suffering,  and  the  nature  and  probable  per- 
manency  of  the  injuries  sustained  by  the  plaintiff,  became  a 
subject  of  inquiry  at  the  trial. 

Subsequent  to  the  commencement  of  the  suit,  the  plaintiff 
submitted  himself  to  an  examination  by  Dr.  Jameson.  It  may 
be  inferred  from  the  plaintiff's  testimony,  that  the  examina- 
tion was  procured  for  the  double  purpose  of  ascertaining  the 
nature  and  extent  of  his  injuries  and  of  receiving  treatment 
which  was  prescribed,  and  also  to  qualify  the  physician  as  a 
medical  witness  to  represent  his  condition  in  the  approaching 
trial.  "We  infer,  however,  that  Dr.  Jameson  knew  of  no  pur- 
pose beyond  that  of  treatment  at  the  time  the  examination 
was  made. 

At  the  proper  time  Dr.  Jameson  was  called  as  a  witness  on 
plaintiff's  behalf,  and  in  the  course  of  his  examination  he  was 
asked  the  following  question :  "  Where  did  he  complain  of 
his  injury — where  did  he  say  it  was?"  Over  the  defendant's 
objection,  the  witness  answered  as  follows :  "  He  said  he  was 
suffering  a  great  deal  of  pain  and  tension  in  the  lower  portion 
of  the  back — in  the  lumbar  region — across  the  small  of  the 
back."    Again,  the  witness,  further  on  in  his  testimony,  said, 


NOVEMBER  TERM,  1885. 


The  Cleveland,  Columbus,  Cincinnati  and  Indianapolis  R.  R.  Co.  r.  Newell. 

in  answer  to  a  series  of  questions :  "  That  he  complained  of 
a.  sensation  of  numbness  in  the  lower  extremities,  and  those 
parts  of  the  body  below  the  part  that  would  correspond  with 
the  injured  part  of  his  spine;  and  I  think  be  complained, 
also,  of  a  sense  of  constriction,  but  of  that  I  would  not  be 
positive." 

This  ruling  of  the  court  is  made  one  of  the  grounds  of  the 
motion  for  a  new  trial. 

Counsel  for  appellant  insist  that  exclamations  of  pain,  in 
order  to  be  admissible  in  evidence,  must  be  contemporaneous 
with  the  alleged  injury  and  the  then  existing  facts,  and  that 
they  must  have  been  made  before  sufficient  time  elapsed  to 
enable  the  person  making  them  to  form  plans  for  future  law- 
suits. 

They  insist,  further,  that  they  must  have  been  made  ante 
litem  motam,  not  only  before  suit  brought,  bflt  before  the  con- 
troversy existed  in  any  form. 

In  a  general  sense,  and  as  applicable  to  a  different  class  of 
cases,  the  rule  as  stated  by  counsel  is  approximately  correct. 
Where,  however,  it  becomes  important  to  illustrate  the  phys- 
ical or  mental  condition  of  an  individual,  either  at  the  time 
an  injury  is  received,  or  from  thence  to  the  time  of  an  in- 
quiry as  to  its  severity,  effect  and  nature,  we  think  expres- 
sions or  declarations  of  present  existing  pain  or  malady, 
whether  made  at  the  time  the  injury  is  received,  or  subsequent 
to  it,  are  admissible  in  evidence.  Carthage  T.  P.  Co.  v. 
Andrews,  102  Ind.  138;  Town  of  Elkhart  v.  Hitter,  66  Ind. 
136;  Howe  v.  Plainfield,  41  N.  H.  135;  Towle  v.  Blake,  48 
N.H.  92;  Kennard  v.  Burton,  25  Maine,  39;  Hyatt  v.  Adams, 
16  Mich.  180;  Elliott  v.  VanBuren,  33  Mich.  49  (20  Am.R. 
668) ;  Brown  v.  New  York  Cent.  R.  R.,  32  N.  Y.  597 ;  Mai- 
Uson  v.  New  York  Cent.  R.  R.  Co.,  35  N.  Y.  487 ;  Johnson  v. 
MeKee,  27  Mich.  471 ;  Earl  v.  Tapper,  45  Vt.  275. 

Expressions  of  present  existing  pain,  and  of  its  locality, 
are  exceptions  to  the  general  rule  which  excludes  hearsay  ev- 
idence.   They  are  admitted  upon  the  ground  of  necessity,  as 
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being  the  only  means  of  determining  whether  pain  or  suffer- 
ing is  endured  by  another.  Whether  feigned  or  not  is  a  ques- 
tion for  the  jury. 

Such  declarations  and  expressions  are  competent,  regard- 
less of  the  person  to  whom  they  are  made.  They  are  espe- 
cially competent  and  of  more  weight  when  made  to  a  physi- 
cian for  the  purpose  of  receiving  treatment,  or  to  a  medical 
expert  who  makes  an  examination  at  the  request  of  the  op- 
posite party,  or  by  the  direction  of  a  court,  for  the  purpose 
of  basing  an  opinion  upon  as  to  the  physical  situation  of  the 
person  whose  condition  is  the  subject  of  inquiry.  Qttai/e 
v.  Oiieago,  etc.,  R.  W.  Co.,  48  Wis.  513  (33  Am.  R.  821) ; 
AtchUon,  etc.,  R.  R.  Go.  v.  Frazier,  27  Kan.  463. 

It  is  only  when  such  declarations  assume  the  form  of  a 
narrative  of  past  experience  or  suffering,  or  of  a  relation  of 
the  cause  and  manner  of  the  injury,  or  where  they  are  made 
ante  litem  motam  to  one  not  an  attending  physician  or  a  med- 
ical expert  under  the  condition  above  mentioned,  that  their 
admissibility  becomes  the  subject  of  serious  discussion. 

Statements  of  past  sufferings  and  pains,  when  not  made  to 
a  medical  expert  for  the  purpose  of  enabling  him  to  form  an 
opinion  upon  with  a  view  to  treatment  or  other  legitimate 
purpose,  are  clearly  inadmissible.  Room  v.  Boston  Loan  Co., 
1 32  Mass.  439 ;  Bacon  v.  Charlton,  7  Cush.  681.  And  state- 
ments of  the  cause  of  the  injury  or  of  past  occurrences,  made 
to  any  one,  unless  made  so  nearly  contemporaneous  with  the 
principal  fact  to  which  they  relate,  or  unless  they  are  made 
while  the  transaction  is  in  progress,  so  as  to  constitute  a  part 
of  the  res  gestae,  are  also  inadmissible.  Inhabitants,  etc.,  v. 
Inhabitants,  etc.,  99  Mass.  47.  When  so  related  or  connected 
as  to  become  part  of  the  res  geeta,  they  may  be  received  as 
evidence  bearing  on  the  principal  fact.  Insurance  Co.  v. 
Modey,  8  Wall.  397. 

The  rule  is  not  to  be  extended  beyond  the  necessity  upon 
which  it  is  founded.  Past  events  and  the  manner  in  which  an 
injury  was  received  are  ordinarily  susceptible  of  proof  by 
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direct  evidence.  For  that  reason  such  statements,  not  made 
contemporaneous  with  the  occurrence,  or  so  near  it  as  to  be- 
come part  of  the  transaction,  no  matter  to  whom  made,  are 
inadmissible.  Chapin  v.  Marlborough,  9  Gray,  244 ;  Illi- 
nois Central  R.  R.  Go.  v.  Sutton,  42  111.  438. 

A  physician  may,  however,  testify  to  a  statement  or  nar- 
rative given  by  a  patient  in  relation  to  his  condition,  symp- 
toms, sensations  and  feelings,  both  past  and  present,  when 
such  statements  were  received  during  and  were  necessary  to 
an  examination  with  a  view  to  treatment,  or  when  they  are 
necessary  to  enable  him  to  give  his  opinion  as  an  expert  wit- 
ness. Quaife  v.  Ckieagv,  ete.,  R.  W.  Go.,  supra;  Barber  v. 
Mmiam,  11  Allen,  322;  Looper  v.  Bell,  1  Head,  373;  Yeat- 
man  v.  Hart,  6  Humph.  374;  Eeklea  v.  Bates,  26  Ala.  655. 

The  statements  made  by  the  plaintiff  to  Dr.  Jameson,  with 
which  we  are  here  concerned,  do  not  appear  to  have  been 
statements  of  past  events  or  a -narration  of  past  sufferings, 
but  of  then  existing  pain.  It  is  true  they  were  made  after 
the  suit  was  commenced,  and  it  may  be  said,  too,  they  were 
not  made  wholly  with  a  view  of  receiving  medical  treatment. 
It  does  appear,  however,  that  treatment  followed  the  exam- 
ination, and  so  far  as  appears  from  the  examining  physician, 
the  examination  was  made  with  that  end  in  view.  It  may 
be  conceded  that  statements  made  daring  an  examination  so 
brought  about  are  not  entitled  to  the  weight  they  otherwise 
might  have.  We  think  they  were  nevertheless  admissible  in 
evidence,  not  for  the  purpose  of  establishing  the  truth  of  the 
statements  made,  but  for  the  purpose  of  determining  the 
basis  upon  which  the  opinion  of  the  witness  was  founded. 
Barber  v.  Merriam,  supra, 

8ince  the  witness  was  not  applied  to  solely  for  the  purpose 
of  qualifying  him  to  testify  as  an  expert  in  the  plaintiff's  be- 
half, we  need  not  determine  the  admissibility  of  statements 
made  to  experts  in  the  course  of  an  examination  voluntarily 
applied  for  after  suit  commenced,  which  examination  was  had 
with  no  other  purpose  in  view  than  that  the  examining  phys- 
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ician  should  thereby  become  qualified  to  testify  as  a  witness. 
That  the  evidence  would  be  admissible  in  such  a  case,  is  sus- 
tained by  high  authority,  and  that  cases  might  arise  in  which 
such  evidence  would  be  admissible  in  order  to  prevent  a  fail- 
ure of  justice  and  protect  the  just  rights  of  parties,  seems 
scarcely  to  admit  of  doubt.  That  it  should  be  admitted,  if 
at  all,  under  proper  limitations,  and  subjected  to  scrutiny 
when  admitted,  may  be  conceded.  But  it  has  been  held  ad- 
missible. State  v.  Gedicke,  43  N.  J.  L.  86;  Kent  v.  Town  of 
Lincoln,  32  Vt.  691 ;  MatUwm  v.Nev>  YorkCent.R.R.  Co.,  supra. 

The  case  of  Grand  Rapids,  eta.,  R.  R.  Co.  v.  Huntley,  38 
Mich.  537  (31  Am.  R.  321),  may  be  said  to  be  in  a  measure 
opposed  to  the  admission  in  evidence  of  statements  made  to 
any  other  than  an  attending  physician  when  such  statements 
are  made  after  suit  commenced.  The  case  is,  however,  not 
opposed  to  the  conclusion  at  which  we  have  arrived  on  the 
facts  in  this  case.  Whether  we  should  feel  disposed  to  follow 
it  to  the  full  extent  to  which  some  of  the  reasoning  of  the 
learned  judge  who  delivered  the  opinion  might  lead,  we  need 
not  now  determine. 

At  the  proper  time  the  court  gave  an  instruction  concern- 
ing the  burden  of  proof,  which  is  a  subject  of  discussion.  The 
substance  of  the  instruction  was,  that  if  the  plaintiff  had 
shown  by  the  evidence,  that  while  being  carried  as  a  passenger 
the  car  in  which  he  was  seated  was  thrown  from  the  track, 
and  he  was,  without  fault  on  his  part,  injured,  he  had  thereby 
established  a  cause  of  action,  and  that,  unless  the  defendant 
had  proved  by  a  preponderance  of  the  evidence  that  the  in- 
juries resulted  without  any  fault  on  its  part,  he  was  entitled 
to  a  verdict. 

Without  regard  to  whether  the  instruction  complained  of 
was  in  all  respects  technically  and  verbally  accurate,  since  it 
appears  from  the  answers  to  the  special  interrogatories  that 
the  jury  found  that  the  defendant  was,  in  respect  of  the  mat- 
ters already  alluded  to,  negligent,  the  error  in  the  instruction, 
if  there  was  any,  was  harmless. 
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A  judgment  will  not  be  reversed  upon  an  erroneous  in- 
struction, when  it  affirmatively  appears  from  answers  to  in- 
terrogatories that  the  instruction  complained  of  was  not 
influential  in  inducing  the  verdict.  Worky  v.  Moore,  97  Ind. 
15;  Hayden  v.  Sanger,  56  Ind.  42  (26  Am.  R.  I) ;  Bedford, 
tic.,  R.  R.  Go.  v.  Rainbolt,  supra. 

Upon  the  subject  of  the  burden  of  proof,  which  has  been 
presented  on  both  sides  with  great  research  and  ability,  it  may 
be  proper  to  say  that  upon  the  issue  of  negligence  the  burden 
was,  and  remained,  on  the  plaintiff  throughout  the  trial. 
Upon  the  whole  case,  it  was  incumbent  on  him  to  establish  * 
negligence  to  the  satisfaction  of  the  jury. 

When,  however,  he  made  it  appear  in  evidence  that  he  was 
a  passenger  on  the  defendant's  train,  and  while  being  carried 
as  such  the  car  in  which  he  was  seated  left  the  track,  and  that 
he  suffered  injury  therefrom,  be  had  then  shown  a  state  of 
things  upon  which  a  presumption  of  negligence  arose  against 
the  defendant.  This  presumption  stood  with  the  force  and 
efficiency  of  actual  proof  of  the  met,  and  was  available  for 
his  benefit  until  it  was  negatived  and  overthrown  by  proof 
of  other  fects. 

The  necessity  or  burden  was  then  cast  upon  the  defendant 
of  relieving  itself  from  the  presumption  of  negligence  thus 
raised.  This  would  be  done,  if  it  was  true  that  the  plaintiff 
was  a  passenger  on  its  train  and  the  car  had  left  the  track, 
not  by  disputing  the  evidence  which  the  plaintiff  offered,  but 
by  bringing  forward  evidence  to  establish  collateral  facta  in 
explanation  of  the  immediate  cause  of  the  accident,  and  to 
show  that  in  the  conduct  of  its  business  it  had  employed  the 
utmost  skill,  prudence  and  circumspection  practically  and 
usually  applied  to  railroad  carrying,  and  that,  notwithstand- 
ing all  that,  the  cause  of  the  accident  was  not  and  could  not 
reasonably  have  been  discovered  and  guarded  against. 

Upon  each  and  all  of  the  separate  collateral  facts  which  went 
in  explanation  of  the  cause  of  the  accident,  and  to  demon- 
Vol.  104.— 18 
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strate  its  diligence  and  care  in  the  operation  of  its  trains,  and 
in  the  maintenance  of  its  track,  carriages,  machinery  and  ap- 
pliances in  a  condition  of  safety,  the  burden  was  on  the  de- 
fendant. Thompson  Carriers,  pp.  210,  211.  The  evidence 
upon  all  these  subjects  was  within  its  own  control,  and  pre- 
sumably all  that  was  available  was  subject  to  its  command. 
If  these  fiicts  were  so  far  proved  as  to  overthrow  the  pre- 
sumption of  negligence,  and  no  countervailing  proof  was 
offered  by  the  plaintiff,  its  defence  was  complete.  And  as 
the  plaintiff  had  the  burden  of  the  issue,  the  presumption 
and  proof  of  negligence  might  have  been  overthrown  if  the 
weight  of  the  explanatory  facts  proved  had  risen  to  such  a 
degree  and  level  as  that  the  jury  on  the  whole  evidence  could 
not  have  found  whether  the  defendant  was  negligent  or  not. 
It  is,  therefore,  not  entirely  accurate,  in  a  case  like  this,  to 
say  that  the  burden  is  on  the  defendant  to  prove  that  it  was 
not  negligent,  but  it  is  the  rule  that  when  an  injury  occurs  to 
a  passenger  under  like  circumstances,  a  presumption  of  neg- 
ligence arises  which  can  only  be  overthrown  by  proof  that  it 
resulted  from  inevitable  or-  unavoidable  accident,  against 
which  no  human  skill,  prudence  or  foresight,  as  usually  and 
practically  applied  to  careful  railroad  management,  could  pro- 
vide. Bedford.etc,  R.  R.  Co.  v.  Rainbolt,  99  Ind.  551,  and 
cases  cited ;  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck,  96  Ind.  346 
(49  Am.  R.  168);  Pittsburgh,  etc.,  R.  R.  Co.  v.  Williams,  74 
Ind.  462;  Cleveland,  etc.,  R.  W.  Co.  v.  Newell,  75  Ind.  642; 
Seybolt  v.  New  York,  etc.,  R.  R.  Co.,  95  N.  Y.  562  (47  Am. 
R.  75);  Caldwell  v. New  Jersey  Steamboat  Cb.,47  N.  Y.  282; 
Edgerton  v.  New  York,  etc.,  R.  R.  Co.,  39  N.  Y.  227  ;  Lamb 
v.  Camden,  etc.,  R.  R.  Co.,  46  N.  Y.  271  (7  Am.  R.  327); 
Bates  v.  Pricket,  5  Ind.  22;  Adams  v.  Slate,  87-  Ind.  57a; 
Fay  v.  Burditt,  81  Ind.  433  (42  Am.  R.  142) ;  Carver  v.  Car- 
ver, 97  Ind.  497 ;  McDougal  v.  State,  88  Ind.  24. 

What  has  been  said  disposes  of  the  instructions  given,  and 
those  tendered  and  refused,  which  relate  to  the  subject  of  the 
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burden  of  proof,  and  the  degree  of  diligence  required  of  the 
defendant. 

As  before  remarked,  there  was  evidence  tending  to  show 
that  the  accident  was  caused  by  the  breaking  of  a  rail,  and 
that  another  rail  had  been  broken  shortly  before  at  the  same 
place  as  that  at  which  the  accident  occurred. 

As  relevant  to  this  evidence  the  court  gave  an  instruction, 
to  the  effect  that  if  the  jury  found  from  the  evidence  that  the 
broken  rail  which  caused  the  car  to  leave  the  track  had  been 
put  down  in  the  place  of  another,  which  had  broken  the  same 
morning  at  exactly  trie  same  place,  they  might  take  this  fact 
into  consideration  in  determining  whether  the  rail  which 
broke  was  a  good  rail,  and  whether  it  was  properly  and  care- 
fully put  down. 

The  defendant  requested  an  instruction  presenting  substan- 
tially the  opposite  view.  Giving  the  One  and  refusing  the  other 
are  now  made  grounds  upon  which  a  reversal  is  insisted. 

In  support  of  their  position  appellant's  counsel  argue,  and 
support  their  position  by  authority,  that  in  an  action  which 
involves  the  question  of  negligence,  it  is  not  competent  to 
prove  other  disconnected,  though  similar,  acts  of  negligence, 
for  the  purpose  of  raising  a  presumption  of  negligence  in  the 
case  in  question.  1  Whart.  Ev.,  section  40;  Pittsburgh,  etc., 
R.  W.  Co.  v.  .Rwoy,  38  Ind.  294  (10  Am.  R.  HI);  Pierce 
Railroads,  p.  293. 

Conceding  the  rule  as  contended  for,  when  applied  to  the 
proposition  as  stated,  we  are  nevertheless  of  thi!  opinion  that 
the  point  is  not  well  made  in  this  case.  One  important  ob- 
ject in  the  investigation  here  was  to  ascertain  the  condition 
in  which  the  defendant's  track  and  roadway  were  at  the  time 
and  place  the  accident  occurred.  It  was  likewise  important 
to  determine  whether  anything  had  occurred  which  should 
have  attracted  the  notice  or  attention  of  the  company  to 
that  place. 

Assuming  that  a  good  rail  properly  adjusted  in  the  track 
upon  a  suitable  roadway  would  not  break,  then  the  fact  that 
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a  number  of  such  rails,  so  adjusted,  had  broken  in  quick  suc- 
cession at  the  same  place,  would  tend  to  invite  attention  to 
that  place,  and  also  to  raise  an  inference  that  the  roadway  was 
defective.  This  inference  would  be  strong  or  weak,  in  pro- 
portion to  the  number  and  rapidity  of  such  occurrences.  But 
whether  strong  or  weak,  it  was  competent  to  be  considered 
for  what  it  was  worth. 

In  the  case  of  Morse  v.  Minneapolis,  tie.,  R.  W.  Co.,  30  Minn. 
465,  it  was  held,  in  an  action  to  recover  damages  for  an  in- 
jury caused  by  an  accident  resulting  from  a  broken  rail  and 
defective  switch,  that  it  was  error  to  admit  evidence  of  de- 
fects at  other  places  in  the  road,  but  for  the  purpose  of  show- 
ing the  defective  character  of  the  switch  at  the  point  where 
the  accident  occurred,  the  plaintiff  was  permitted  to  show  that 
other  engines  missed  the  track  at  the  same  place  both  before 
and  after  the  accident,  while  the  switch  remained  in  substan- 
tially the  same  condition.  In  that  case  the  court  said:  "Upon 
any  issue  as  to  the  condition  or  safety  of  any  work  of  human 
construction  designed  for  practical  use,  evidence  showing  how 
it  has  served,  when  put  to  the  use  for  which  it  was  designed, 
would  seem  to  bear  directly  upon  the  issue." 

We  think  that  the  instruction  was  fully  justified  under  the 
ruling  in  (My  of  Delphi  v.  Lowery,lA  Ind.  52Q  (39  Am.  R. 
98),  and  the  cases  there  cited,  and  that  it  was  proper  for  the 
jury  to  consider  the  fact  of  the  successive  breaking  of  rails 
at  the  same  place  within  so  short  a  time,  both  to  indicate  the 
condition  of  the  track  and  roadway  at  that  point,  and  that 
the  defendant  had  notice  of  any  probable  defect.  This 
conclusion  is  not  in  conflict  with  the  ruling  in  Ramsey  v. 
Rushville,  tic,  6.  R.  Co.,  81  Ind.  394. 

What  has  been  said  in  respect  to  the  instructions  and  of 
their  effect  in  reaching  the  result  arrived  at  by  the  jury,  as 
indicated  by  the  special  findings,  disposes  of  all  questions  re- 
lating to  instructions  given  or  refused,  except  the  question 
made  upon  instruction  No.  12,  which  relates  to  the  assess- 
ment  of  plaintiff's  damages. 
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In  this  instruction  the  jury  were  told  that,  in  assessing  the 
plaintiff's  damages,  they  might  consider  the  pain  which  he 
had  suffered  or  was  likely  to  suffer,  the  value  of  time  lost,  or 
which  was  likely  to  be  lost  by  reason  of  the  injury,  whether 
such  injury  was  likely  to  be  permanent  or  not,  whether  the 
plaintiff  was  likely  to  remain  an  invalid  or  get  better  or 
worse,  and,  upon  a  consideration  of  all  the  facts  proved,  as- 
certain the  extent  of  the  injury  and  award  such  damages  as 
in  their  judgment  would  compensate,  so  far  as  money  can,  for 
such  injury. 

The  objection  urged  against  this  instruction  is,  that  it  as- 
sumes the  existence  of  many  facts  in  dispute;  that  it  author- 
izes the  implication  that  the  plaintiff  could  not  be  fully 
compensated  in  damages,  and  that  for  these  reasons  it  was 
an  invasion  by  the  court  of  the  province  of  the  jury. 

In  estimating  the  pecuniary  loss  or  damages,  in  a  case  like  . 
this,  the  jury  is  not  limited  to  past  pain  and  suffering  and  to 
the  time  already  lost.  They  may  take  into  consideration  all 
the  consequences  of  the  injury,  future  as  well  as  past,  when 
the  proof  before  them  renders  it  reasonably  certain  that 
future  loss  and  suffering  are  inevitable.  Town  of  Elkkart  v. 
Hitter,  66  Ind.  136. 

As  the  elements  of  damage  recited  by  the  court  were  all 
proper  to  be  considered,  and  as  the  damages  were  to  be  as- 
certained and  awarded  upon  a  consideration  of  all  the  facts 
proved,  we  think  the  instruction  can  not  be  considered  as 
having  invaded  the  functions  of  the  jury,  nor  must  it  be  as- 
sumed that  the  jury  were  diverted  from  considering  the  facts 
proved,  as  the  basis  upon  which  to  predicate  the  amount  of 
compensation  to  be  awarded,  by  what  was,  at  most,  an  irrele- 
vant suggestion  from  the  court. 

Having  thus  examined  all  the  questions  presented,  and 
finding  no  error  in  the  "record,  the  judgment  is  affirmed, 
with  costs. 

Filed  Dec.  12, 1886, 
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No.  12,288. 

Glidden  V.  Henby. 

fROMISSOKY  Note.— Qtmmereial  Paper,  -'lime  i>/  Payment  —  Provision  n 
Sole  for  Eaeiution. — A  note,  although  pa/able  in  a  bank  in  this  State 
twelve  months  after  date,  is  not  negotiable  as  an  inland  bill  of  ex- 
change when  it  contains  a  provision  that  "  the  payee  or  his  assigns  mar 
extend  (he  time  of  payment  from  time  to  time  indefinitely,  as  he  or  they 
may  see  fit,1'  ^  the  time  of  payment  is  not  certain  and  unconditional; 
and  in  an  action  on  such  note  defences  may  be  made  as  in  actions  on 
other  non-  negotiable  paper. 

Same. — Plea  m  Abatement. — Practice. — The  defence  of  an  extension  of  time 
of  payment  of  a  promissory  note  should  be  made  as  a  plea  in  abate- 
ment, and  under  the  statute  (section  3S5,  K.  a  1881,)  it  can  not  be 
pleaded  with,  but  must  precede,  an  answer  in  bar. 

From  the  Henry  Circuit  Court. 

/.  H.  MelUlt  and  E.  H.  Bundy,  for  appellant. 

J.  M.  Morris,  for  appellee. 

Zollabs,  J. — For  value  and  before  maturity,  appellee  be- 
came the  owner  of  two  promissory  notes,  executed  by  appel- 
lant, one  of  which  is  as  follows: 
"$750.  Newcastle,  Ind.,  April  14,  1883. 

"  Twelve  months  after  date  we,  or  either  of  us,  promise  to 
pay  to  the  order  of  George  W.  Nugen,  Jr.,  seven  hundred 
and  fifty  dollars,  with  interest  at  the  rate  of  seven  per  cent 
per  annum  after  date  until  paid,  and  attorney  fees,  value  re- 
ceived, without  any  relief  whatever  from  valuation  or  ap- 
praisement laws,  with. eight  per  cent,  interest  from  maturity. 
The  drawers  and  endorsers  severally  waive  presentment  for 
payment,  protest,  aud  notice  of  protest,  and  non-payment  of 
this  note ;  and  further  expressly  agree  that  the  payee,  or  his 
assigns,  may  extend  the  time  of  payment  thereof  from  time 
to  time  indefinitely,  as  he  or  they  may  see  fit,  and  receive 
interest  in  advance,  or  otherwise,  from  the  maker  or  endorsers, 
for  any  extension  or  forbearance  so  made.  Negotiable  and 
payable  at  the  Citizens'  State  Bank  of  Newcastle. 

"  J.  TV.  Glidden." 


NOVEMBER  TEEM,  1885. 


Olidden  t.  Henry. 


So  far  as  is  material  here,  the  other  note  is  the  same.  Ap- 
pellee brought  this  action  to  recover  the  amount  of  the  notes, 
and  to  foreclose  the  mortgage  given  by  appellant  to  secure 
them. 

The  questions  for  decision  are  presented  by  the  ruling  of 
the  court  below  in  sustaining  a  demurrer  to  appellant's  an- 
swers, and  the  assignment  here  that  that  ruling  was  erroneous. 

If  the  notes  are  negotiable  as  inland  bills  of  exchange,  the 
demurrer  was  properly  sustained,  because  the  defences  set  up 
in  the  answers  are  such  as  Van  not  be  made  as  against  the 
bona  fide  holder  of  such  paper.  We  are,  therefore,  met  at  the 
threshold  with  the  question,  are  these  notes  negotiable  as  in- 
land bills  of  exchange?  In  section  5506,  E.  S.  1881,  it  is 
provided  that  "  Notes  payable  to  order  or  bearer  in  a  bank 
in  this  State  shall  be  negotiable  as  inland  bills  of  exchange, 
and  the  payees  and  endorsees  thereof  may  recover,  as  in  case 
of  such  bills." 

This  statute  does  not  provide  what  shall  constitue  a  prom- 
issory note.  The  term  "note"  is  used,  as  it  was  then  and 
still  is  defined  by  the  authorities,  and  well  understood  un#r 
the  law  merchant  in  the  commercial  world.  Melton  v.  do- 
wn, 97  Ind.  158. 

The  sole  purpose  of  the  section  was  to  put  a  limitation 
upon  section  5503,  and  provide  for  commercial  paper  that 
might  circulate  free  from  defences  in  favor  of  the  maker. 
This  is  accomplished  by  the  provision,  that  if  the  note  be 
payable  at  a  bank  in  this  State,  it  shall  be  negotiable  as  in- 
land bills  of  exchange. 

The  note,  then,  with  the  addition  prescribed  by  the  statute, 
must  be  such  as  would  have  been  negotiable  under  the  law 
merchant  without  any  statutory  provision.  Are  the  notes  in 
suit  such  as  would  have  been  thus  negotiable?  A  standard 
author  has  said :  "  To  learn  what  qualities  are  essential  to  a 
negotiable  promissory  note,  we  must  bear  in  mind  the  pur- 
pose of  the  note,  and  of  the  law  in  relation  to  it.  This  is 
simply  that  the  note  may  represent  money,  and  do  all  the 
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work  of  money  in  business  transactions.  For  this  purpose, 
the  first  requisite,  that,  indeed,  which  includes  all  the  rest,  is 
eeriainhf.  This  means  certainty,  *  *  *  Second,  as  to  the 
person  or  persons  who  are  to  make  this  payment,  and  the 
order  and  conditions  of  their  liability.  *  *  *  Fourth,  as  to 
the  time  when  payment  is  to  be  made.  *  *  *  It  will  be  seen 
that  the  law  endeavors  to  enforce,  define,  and  protect  all 
these  certainties  as  far  as  possible."  1  Parsons  Motes  and 
Bills,  p.  30.  See,  also,  1  .Daniel  Neg.  Inst.,  section  41.  This 
same  general  doctrine  of  the  books  is  recognized  by  this  and 
all  other  courts.  Walker  v.  Woollen,  54  Ind.  164  (23  Am.  R. 
639).  In  this  case  it  was  said;  "A  note,  in  order  that  it  be 
negotiable  in  accordance  with  the  law  merchant,  must  be  pay- 
able unconditionally  and  at  all  events,  and  at  some  fixed  pe- 
riod of  time,  or  upon  some  event  which  must  inevitably 
happen." 

Were  it  necessary,  we  might  cite  numerous  decisions  by 
this  court  asserting  the  general  doctrine  of  certainty  as  neces- 
sary to  a  promissory  note  under  the  law  merchant.  Thedif- 
faulty  is  not  as  to  the  general  doctrine,  but  the  application 
of  it  to  each  case  as  it  arises. 

Id  the  case  before  us,  all  parts  of  the  note  must  be  looked 
to  in  determining  the  quality  of  the  paper.  There  is  a  promise 
to  pay  in  twelve  months,  but  that  promise  is  not  certain  and 
unconditional.  The  other  clause  is,  that  the  time  of  payment 
maybe  extended  indefinitely, as  the  parties  may  agree.  From 
an  inspection  of  the  note,  it  is  impossible  to  tell  when  it  may 
mature,  because  it  is  impossible  to  know  what  extension  may 
have  been,  or  may  hereafter  be,  agreed  upon.  No  definite 
time  is  fixed,  nor  is  the  maturity  of  the  note  dependent  upon 
an  event  that  must  inevitably  happen.  The  condition  is  not 
that  something  may  happen,  or  be  done,  that  will  mature  the 
note  before  the  time  named,  thus  leaving  that  time  as  fixed 
and  certain,  if  the  thing  do  uot  happen,  or  be  not  done ;  but 
the  condition  is  that  the  time  named  may  be  displaced  by  an- 
other, uncertain  and  indefinite  time,  as  the  parties  may  agree. 
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This  distinguishes  the  case  from  some  of  the  cases  cited  by 
appellee,  which  hold  that  so  long  as  a  definite  time  of  pay- 
ment, as  fixed  in  the  note,  remains  fixed  and  certain,  the  note 
retains  its  negotiability,  although  by  certain  agreed  conditions 
it  may  be  matured  before  that  time.  The  case  here  is,  also, 
distinguishable  from  another  class  of  eases  which  hold  that 
the  time  of  payment  may  be  dependent  upon  an  event  that 
must  inevitably  happen,  such  as  the  death  of  the  maker,  the 
coming  of  the  seasons,  etc.  The  precise  question  involved  here 
has  been  passed  upon  by  the  Supreme  Courts  of  Iowa  and 
Michigan,  and  in  each  case  it  was  held  that  the  condition  de- 
stroyed the  negotiability  of  the  note.  Woodbury  v.  Roberta, 
59  Iowa,  348  (44  Am.  R.  68S) ;  Smith  v.  Van  Blareom,  45 
Mich.  371.  See,  also,  as  in  point,  Oaok  v.  Saiterhe,  6  Cow. 
108;  QillUan  v.  Myers,  31  111.  625 ;  Goateio  v.  GrawM,  127 
Mass.  293  (34  Am.  R.  367). 

We  conclude  from  the  foregoing  that  the  notes  in  suit  are 
not  negotiable  under  the  statute  as  inland  bills  of  exchange, 
tod  that,  therefore,  whatever  defences  appellant  might  have 
setup  and  made  available  as  against  Nugen,  the  payee,  he  may 
set  up  and  make  available  as  against  appellee. 

Appellee  concedes  that  the  first  answer  is  sufficient  if  the 
Dotes  in  his  hands  are  subject  to  defences  by  appellant.  A 
holding,  therefore,  that  the  notes  are  thus  subject  to  defences, 
is  a  holding  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  all  of  the  answers. 

Appellant's  counsel  have  directed  the  whole  of  their  ar- 
gument to  the  proposition  that  the  notes  are  open  to  defences, 
and  have  said  nothing  in  support  of  the  answers.  The  first 
answer  is  clearly  good,  as  it  sets  up  an  entire  want  of  consid- 
eration for  the  notes. 

For  the  sustaining  of  the  demurrer  to  this  answer  the  judg- 
ment mnst  be  reversed.     There  is  nothing  in  the  notes,  nor 
in  the  mortgage,  that  can  operate  as  an  estoppel  against  ap- 
pellant to  make  this  defence. 
As  there  is  no  discussion  of  the  other  answers,  we  observe, 


282  SUPREME  COURT  OF  INDIANA, 

Cochran  v.  Amsden,  Guardian 

simply,  that  the  second  answer,  setting  upan  extension  of  the 
time  of  payment,  is  not  good  as  a  plea  in  bar.  If  such  an 
extension  may  be  made  available,  as  we  think  it  may  be  in 
this  case,  it  should  be  brought  forward  as  a  plea  in  abatement. 
And  under  our  present  statute,  section  365,  R.  8,  1 881 ,  such  an 
answer  must  precede,  and  can  not  be  pleaded  with,  an  answer 
in  bar. 

As  to  the  third  answer,  in  which  there  was  an  attempt  to 
make  available  as  a  defence  the  fact  that  Nugen  was  not  the 
owner  of  an  undivided  one-third  of  the  land  covered  by  the 
mortgage,  it  is  sufficient  to  say  that  the  plea  does  not  make  a 
defence,  either  upon  the  ground  of  fraud  or  upon  the  ground 
that  there  was  a  breach  of  warranty. 

The  judgment  is  reversed,  with  costs. 

Filed  May  26, 1885;  petition  for  a  rehearing  withdrawn  Dec.  29, 1885. 


No.  12,167. 
Cochran  v.  Amsden,  Guardian. 

Witness. — Contradictory  Statements.—  Exp rras inns  of  opinion  out  of  court 
different  from  that  on  the  witness  stand  may  be  proved  as  affecting  the 
credibility  of  the  witness. 

Insane  Pebson. — Proceeding  to  Sel  Amde  Guardianship. — lame. — In  a  pro- 
ceeding under  the  statute, -R.  S.  1881,  section  2553,  to  set  aside  the  guar- 
dianship of  an  insane  person,  the  question  to  be  decided  is,,  whether  the 
person  previously  adjudged  insane  has  so  far  regained  his  reason  at  to 
be  capable  of  managing  his  estate. 

Same. — When  Guardianship  Continued.— It  a  person  under  guardianship  as 
an  insane  person  is  not  so  far  restored  to  reason  as  to  be  capable  of  un- 
derstanding the  ordinary  affairs  of  life,  the  guardianship  should  be 
continued. 

Same.— Irulruction.— Form  nf  Verdict,— In  such  case,  it  is  proper  to 'instruct 
the  jury,  as  to  the  form  of  their  verdict,  that  if  they  find  for  the  plain- 
tiff their  finding  should  be  that  the  person  under  guardianship  is  of 
sound  mind  and  capable  of  msnaging  his  estate,  and  if  against  the 
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plaintiff,  that  such  person  is  of  unsound  mind  and  incapable  of  man- 
aging his  estate. 

Sixv.--Itaia.--Jitdgment.-~A  verdict  reading,  "  We,  the  jury,  find  that  E. 
C  is  a  person  of  unsound  mind  and  incapable  of  managing  her  estate," 
is  responsive  to  the  issues  and  covers  the  entire  case;  and  judgment 
thereon,  continuing  E.  C.  under  guardianship,  is  proper. 

Smb.— Got*  Thxtd  to  Plaintiff  When  Proceeding  u  Unaiuxatfid.— Where  a 
proceeding  to  set  aside  the  guardianship  of  an  insane  person  is  unsuc- 
cessful, the  costs  should  be  taxed  to  the  plaintiff,  and  not  to  the  guar- 
dian or  estate  of  the  insane  person. 

From  the  Shelby  Circuit  Court. 

E.  P.  FerrU,  W.  W.  Spencer  and  J,  8,  Ferris,  for  appellant. 

B.  F,  Love,  A.  Mqfor  and  H.  C.  Morrison,  for  appellee. 

Elliott,  J.— The  appellant  in  his  petition  alleges  that 
Elizabeth  Clayton  was  adjudged  to  be  a  person  of  unsound 
mind  on  the  11th  day  of  April,  1884,  and  that  her  reason 
has  been  restored.  Prayer  that  her  disability  might  be  re- 
moved, and  that  she  be  declared  a  person  of  sound  mind.  A 
trial  by  jury  resulted  in  a  verdict  against  the  petitioner,  upon 
which  judgment  was  pronounced. 

There  was  no  error  in  permitting  the  appellee  to  prove  that 
Daniel  Cochran,  a  witness  called  by  the  Appellant,  had  ex- 
pressed, out  of  court,  an  opinion  different  from  that  expressed 
fin  the  witness  stand.  If  a  witness  has  expressed  contra- 
dictory opinions,  that  fact  goes  to  his  credibility  as  a  witness, 
and  also  supplies  grounds  for  distrusting  his  ability  to  form 
a  correct  opinion.    Rogers  Expert  Testimony,  51. 

The  court  gave  an  instruction  containing  the  following 
statement:  "The  sole  question  submitted  for  your  considera- 
tion is:  Is  Elizabeth  Clayton  now  a  person  of  sound  mind 
and  capable  of  managing  her  own  estate  ?  "  We  regard  this 
as  a  correct  statement  of  the  question  which  the  jury  were  to 
decide.  The  object  of  an  inquiry  as  to  the  mental  condition 
of  a  person  alleged  to  be  of  unsound  mind  is  to  ascertain 
whether  it  is  or  is  not  proper  to  appoint  a  guardian,  and, 
in  order  to  determine  this  question,  it  must  be  ascertained 
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whether  the  insane  person- is  capable  of  managing  his  estate. 
The  statute  does  not  contemplate  the  holding  of  the  inquest 
for  a  mere  general  purpose,  but  intends  that  it  shall  be  held 
for  a  specific  purpose,  and  that  purpose  is,  to  ascertain  whether 
it  is  or  is  not  proper  to  appoint  a  guardian.  As  this  is  the 
purpose  of  the  statute,  it  follows  that  when  it  is  sought  to  set 
aside  the  guardianship,  the  controlling  question  is,  whether 
the  person  previously  declared  insane  is  capable  of  managing 
his  estate.  If  he  is,  the  guardian  should  be  removed ;  if  he  is 
not,  the  guardian  should  be  continued  in  office.  We  are  well 
satisfied  that  the  purpose  of  the  statute  in  providing  for  such 
a  proceeding  as  the  present  is  to  enable  the  court  to  deter- 
mine whether  the  person  previously  adjudged  to  be  of  un- 
sound mind  has  so  far  regained  his  reason  as  to  be  capable 
of  managing  his  own  estate.  To  hold  otherwise  would  de- 
feat the  plain  intention  of  the  Legislature  and  make  the  stat- 
ute of  no  practical  benefit.  The  language  employed  by  the 
Legislature  will  not  warrant  any  other  conclusion  than  the 
one  we  have  announced.     R.  3.  1881,  sections  2553,  2545. 

The  instruction  of  the  court  as  to  the  form  of  the  verdict 
was  correct.  It  was  proper  for  the  jury,  if  they  found  for 
the  petitioner,  to  state  that  Elizabeth  Clayton  was  of  sound 
mind  and  capable  of  managing  her  estate,  and  if  they  found 
against  the  petitioner,  it  was  proper  for  them  to  state  that  she 
was  of  unsound  mind  and  incapable  of  managing  her  estate. 
It  was  proper  to  indicate  the  character  of  the  mental  inca- 
pacity, for  it  is  not  every  person  with  impaired  mental  powers 
that  can  be  declared  incapable  of  managing  his  estate,  nor  is 
it  every  person  whose  mind  is  impaired,  although  he  has  some 
mental  power,  that  is  capable  of  managing  his  business  affairs. 

The  decision  in  In  Re  Carmiehael,  36  Ala.  616,  relied  upon 
by  appellant's  counsel,  lends  them  no  support;  on  the  con- 
trary, it  is  directly  and  strongly  against  them.  What  that 
case  decides  is,  that  it  is  improper  to  ask  a  witness  his  opinion 
as  to  whether  the  person  whose  mental  capacity  is  under  in- 
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vestigation  is  capable  of  managing  his  affairs,  and  the  reason 
for  that  ruling  is,  that*  the  question  is  for  the  jury.  As  de- 
cided in  Walker  v.  Walker,  34  Ala.  469,  that  question  is  al- 
ways for  the  jury,  and  it  is  upon  the  case  just  named  that  the 
case  relied  on  by  counsel  is  founded. 

If  a  person  under  guardianship  as  an  insane  person  is  not 
so  far  restored  to  reason  as  to  be  capable  of  understanding 
the  ordinary  affairs  of  life,  the  guardianship  should  not  be 
discontinued.  It  is  not  easy  to  perceive  how  it  can  be  af- 
firmed with  any  lair  degree  of  plausibility,  that  a  woman  who 
can  not  understand  the  ordinary  affairs  of  life  is  restored  to 
reason  and  capable  of  managing  her  own  estate.  We  can 
not  concur  in  the  views  of  appellant's  counsel  upon  this  ques- 
tion, nor  can  we  grant  that  the  cases  of  Stubbs  v.  Hoimtork, 
33  Ala.  555,  Kinne  v.  Kinne,  9  Conn.  102,  and  Polls  v.  House, 
6  Ga.  324,  exert  any  influence  upon  the  question.  These 
cases  decide  what  constitutes  testamentary  capacity,  and  it  is 
a  familiar  rule  that  the  question  in  such  cases  is  very  differ- 
ent from  that  in  cases  where  the  power  to  contract  is  in- 
volved. Our  conclusion  is  sustained  by  Somere  v.  Pumpkrey, 
24  Ind.  231 ;  Darnell  v.  Rowland,  30  Ind.  342.  Counsel  in 
endeavoring  to  parry  the  force  of  these  cases  say,  that  the  rule 
there  declared  applies  to  contracts,  and  not  to  cases  of  this 
character,  but  counsel  forget  that  the  capacity  to  manage  an 
estate  necessarily  implies  the  power  to  contract.  There  would 
be  no  tincture  of  reason  in  a  rule  that  affirms  that  a  person 
so  mentally  diseased  as  not  to  be  able  to  make  contracts  is, 
nevertheless,  capable  of  managing  his  own  estate. 

The  verdict  returned  in  this  case  reads  thus :  "  We,  the 
jury,  find  that  Elizabeth  Clayton  is  a  person  of  unsound  mind 
and  incapable  of  managing  her  estate."  The  appellant  urges 
that  this  verdict  is  insufficient,  and  that  the  trial  court  erred 
in  overruling  the  motion  for  a  ventre  de  novo.  We  can  not 
concur  with  counsel  in  their  criticisms  upon  this  verdict,  for 
we  regard  it  as  responsive  to  the  issues,  and  as  covering  the 
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entire  case.  The  cases  we  have  referred  to  show  that  it  was 
proper  for  the  jury  to  find  upon  the  question  of  the  capacity 
of  Elizabeth  Clayton  to  manage  her  estate. 

It  was  the  duty  of  the  court  to  pronounce  the  judgment 
upon  this  verdict,  that  Elizabeth  Clayton  was  not  of  sound 
mind  and  was  incapable  of  managing  her  estate.  Neither 
reason  nor  authority  lends  the  slightest  support  to  the  con- 
tention of  counsel  that  the  court  had  no  right  to  pronounce 
such  a  judgment. 

The  only  question  in  the  case  that  is  at  all  difficult  is  that 
arising  upon  the  ruling  of  the  trial  court  sustaining  appellee's 
motion  to  tax  the  costs  against  the  appellant.  We  are  of  the 
opinion  that  this  ruling  was  right.  The  general  theory  of  the 
law  is  that  a  plaintiff  who  institutes  a  suit  must  pay  costs  if 
he  does  not  succeed.  Where  there  is  no  statute  changing  this 
general  rule,  it  must  prevail,  and  we  do  not  think  the  statute 
relied  on  by  the  appellant  does  make  any  change.  It  would 
serve  no  useful  purpose  to  set  out  and  comment  upon  the  pro- 
visions of  the  statute,  and  we  deem  it  sufficient  to  say  that  the 
statute  does  not  intend  that  the  costs  of  such  a  proceeding  as 
this  should  be  paid  by  the  guardian,  or  paid  out  of  the  estate 
in  a  case,  where  the  petitioner  is  not  successful.  We  regard 
section  2553  as  providing  for  the  payment  of  costs  out  of  the 
estate  only  when  the  judgment  is  that  there  has  been  a  resto- 
ration of  reason.  This  is  the  only  construction  that  will  give 
the  last  clause  of  that  section  a  reasonable  effect,  harmonize 
all  the  provisions  of  the  statute,  and  bring  them  into  uni- 
formity with  the  general  rule  that  the  unsuccessful  party  must 
pay  costs.     Galbrtath  v.  Black,  89  Ind.  300. 

Judgment  affirmed. 

Filed  Dec.  18, 1835, 
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No.  12,334. 

The  State,  ex  bel.  Neff,  v.  Faurote. 

;  Plucncs. — Demurrer  to  Paragraph*  of  Atmoer  Jointly. — A  demurrer  to  sev- 
eral paragraphs  of  answer  jointly  will  be  properly  overruled  if  one 
paragraph  is  good.  ^ 

SuPBMDJ  Couar.— Assignment  'of  Error.— The  Supreme  Coort  will  not  con- 
sider an;  question  which  is  not  fairly  presented  by  the  assignment  of 

From  the  Henry  Circuit  Court. 

D.  8.  Morgan,  8.  8.  HarreU,  C.  8.  Hernly  and  8.  H.  Brown, 
for  appellant. 
/.  A.  New  and  /.  W.  Jones,  for  appellee. 

Howe,  J. — The  relator  of  the  appellant,  the  plaintiff  be- 
low, has  assigned  the  following  error  upon  the  record  of  this 
cause,  namely : 

"  The  court  erred  in  overruling  plaintiff's  (appellant's)  de- 
murrer to  the  first,  second,  third,  fourth,  fifth,  sixth  and 
seventh  paragraphs  of  the  separate  answer  of  the  appellees 
herein,  David  M.  Brown,  John  B.  Guerin,  William  H.  Lewis, 
John  H.  Craynor,  George  B.  Morris,  Daniel  B.  Canaday  and 
Prank  J.  Hall." 

This  assignment  of  error  is  joint  as  to  all  the  paragraphs 
of  answer  enumerated  therein.  It  does  not  call  in  question 
the  sufficiency  or  insufficiency  of  any  one  of  the  several  par- 
agraphs of  answer.  But  it  presents  for  our  decision  this  single 
question :  Did  the  trial  court  err  in  overruling  appellant's  de- 
murrer to  all  the  enumerated  paragraphs  of  answer,  as  an  en- 
tirety? .If  all  of  such  paragraphs  were  bad,  the  court  clearly 
erred  in  overruling  the  demurrer  thereto,  and  the  error  quoted 
»  well  assigned,  and  the  judgment  below  must  be  reversed. 
But  if  any  one  or  more  of  such  paragraphs  of  answer  were 
sufficient  to  withstand  the  relator's  demurrer,  it  is  equally 
clear  tkat  the  ruling  assigned  here  as  error  is  not  well  as- 
signed, and  the  judgment  below  must  be  affirmed.  This  is 
so  even  though  some  of  the  paragraphs  of  answer,  if  consid- 
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ered  separately,  mightBeem  to  be  dearly  insufficient.  Kdeham 
v.  Barbour,  102  Ind.  576. 

It  is  certain  that  the  court  committed  no  error  in  the  rul- 
ing complained  of  in  appellant's  assignment  of  error,  because  . 
paragraphs  three  and  four  of  appellees' answer  were  sufficient, 
beyond  all  room  for  doubt,  to  withstand  the  demurrer  thereto 
for  the  want  of  facta.  Paragraph  three  of  such  answer  was 
a  general  denial  of  each  and  every  allegation  in  the  relator's 
complaint ;  and  in  paragraph  four  the  appellees  alleged  that 
the  "relator's  claim  "  was  fully  paid  and  satisfied  long  before 
the  institution  of  this  cause."  These  two  of  the  seven  par- 
agraphs of  appellees'  answer  were  good  on  demurrer,  and, 
therefore,  the  ruling  of  which  appellant  complains  in  the  as- 
signment of  error  above  quoted  was  clearly  right,  and  the 
judgment  below  must  be  affirmed. 

If  the  record -of  this  cause  clearly  showed  that  appellant 
had  separately  demurred  to  each  of  the  seven  paragraphs  of 
appellees'  answer,  and  that,  as  to  some  of  such  paragraphs, 
the  separate  demurrers  had  been  erroneously  overruled,  such 
erroneous  rulings  would  not  be  available  to  appellant's  rela- 
tor, for  the  reversal  of  the  judgment  below,  simply  because 
he  has  not  assigned  such  rulings  here  as  errors.  It  is  settled 
by  our  decisions  that  the  appellant's  assignment  of  errors 
constitutes  his  complaint  in  this  court,  and  that,  to  theerrors 
there  assigned,  the  appellee  is  only  required  to  answer,  either 
in  pleading  or  in  argument.  We  have  often  held  that  the  as^ 
signment  of  errors.is  the  foundation  of  the  appellant's  pro- 
ceedings here  for  the  reversal  of  the  judgment  below,  and  that 
we  will  neither  consider  nor  decide  any  question  which  is  not 
fairly  presented  by  the  assignntefct  of  errors.  Harllep  v.  Cole, 
94  Ind.  513;  Ketcham  v.  Batoout,  sugra;  Indiana,  Ho.,  B. 
W.  Co.  v.  Maddy,  103  Ind.  200.  V.  - 

The  judgment  is  affirmed,  with  costs. 
Filed  Dec.  29, 1886.  "      ' 
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Sample  v.  The  Slate. 

No.  12,386. 
Sample  v.  The  State. 

CannyAL Law. — Affidavit— Immaterial  Uncertainly.  Practice.  -  -  Overruling 
a  motion  to  qnub  an  affidavit  charging  a  malicious  injury  of  property, 
will  not  authorise  the  reversal  of  the  judgment,  where  the  only  defect  is 
immaterial  uncertainty.    Section  1891,  E.  B.  1881. 

8ami— Malicious  Trespass. —  Value  of  Property. — Damage. — In  an  affidavit 
for  the  malicious  injury  of  property,  it  is  only  necessary  to  charge  the 
imount  of  the  damage  to  the  property  or  ita  owner.  The  value  of  the 
property  need  not  be  stated. 

Sua.— Written  Instruction*  to  Jury.— Oral  Statement.— -Where  the  court  is 
requested  to  instruct  the  jury  in  writing,  and  the  defendant  asks  that 
certain  instructions  be  given,  it  is  not  reversible  error,  no  harm  being 
shown,  for  the  court  to  state  orally  to  the  jury  that  "  defendant's  counsel 
have  asked  me  to  give  the  following  instructions." 

From  the  Hancock  Circuit  Court. 

/.  A.  New  and  J.  W.  Jones,  for  appellant. 

F.  T.  Hord,  Attorney  General,  and  W.  B.  Hard,  for  the 

State. 

Mitchell,  J. — The  appellant  was  prosecuted  for  mali- 
ciously injuring  property.  After  laying  the  venue,  it  is 
charged  in  the  affidavit  that,  on  a  date  mentioned,  the  de- 
fendant did  "unlawfully  and  maliciously  injure  a  certain 
milch  cow,  the  property  of  Ira  Bevil  then  and  there  being, 
and  there  unlawfully  and  maliciously  running,  striking  and 
beating  said  cow  with  a  whip,  stick  and  club,"  etc. 

The  appellant  insists  that  the  gravamen  of  the  charge  is, 
that  the  cow  was  "  unlawfully  and  maliciously  running,"  etc. 
We  think,  however,  that  the  fair  import  of  the  charge  is, 
that  the  defendant  injured  the  cow,  by  then  and  there  unlaw- 
fully and  maliciously  running,  striking  and  beating  "said 
«om,"  etc. 

While  there  is  some  confusion  in  the  language  employed 
in  describing  the  particular  manner  in  which  the  injury  was 
inflicted,  it  is  certain  that  it  is  sufficiently  charged  that  the 
Vol.  104.— 19 
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defendant  did  unlawfully  and  maliciously  injure  a  certain 
milch  cow,  the  property  of  the  prosecuting  witness,  and  that 
the  injury  was  inflicted  by  striking  and  beating  the  cow  in 
the  manner  described. 

Under  a  statute  which  requires  this  court  to  disregard  mere 
technical  errors  and  defects  which  do  not  prejudice  the  sub- 
stantial rights  of  the  defendant,  we  should  not  feel  author- 
ized to  reverse  the  ruling  of  the  court  in  refusing  to  quash 
the  affidavit  for  the  supposed  uncertainty  alluded  to.  Sec* 
tion  1891,  R.  8.  1881. 

It  is  also  made  a  ground  of  objection  that  the  value  of  the 
property  injured  is  not  stated  in  the  affidavit.  "We  think  it 
ia  only  necessary  to  charge  the  amount  of  the  damage  done1 
to  the  property  or  its  owner  in  consequence  of  the  injury  to 
it.  State  v.  Sparks,  60  Ind.  298;  State  v.  Fiber,  62  Ind.  362. 
The  point  was  made  and  decided  adversely  to  the  appellant 
in  the  case  of  Kinsman  v.  State,  77  Ind.  132. 

At  the  proper  time  counsel  for  the  appellant  requested  that 
the  court  should  instruct  the  jury  in  writing.  Certain  writ- 
ten instructions  were  also  presented  to  the  court  with  the  re- 
quest that  they  be  given  to  the  jury.  The  instructions  so 
asked  by  the  defendant  were  given,  the  court  prefacing  the 
reading  of  them  to  the  jury  with  the  following  oral  state- 
ment :  "  Gentlemen,  defendant's  counsel  have  asked  me  to 
give  the  following. instructions."  This  oral  statement  was 
excepted  to,  and  it  is  now  insisted  that  the  judgment  ought 
to  be  reversed  because  the  court  made  it.  The  making  of 
such  statements — doubtless  through  inadvertence — is  a  prac- 
tice not  to  be  commended.  The  habit  was  commented  upon 
and  disapproved  in  Dodd  v.  Moore,  91  Ind.  522.  To  what 
was  there  said  nothing  need  be  added,  except  to  say  that  in 
a  doubtful  case  such  a  suggestion  might  require  a  reversal  of 
the  judgment. 

As  the  oral  statement  was  not,  and  did  not  purport  to  be, 
any  part  of  the  charge  of  the  court  to  the  jury,  it  did  not 
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violate  the  rale  which  requires  the  court  to  instruct  iu  writ- 
ing when  so  requested,  and  in  the  absence  of  anything  to 
indicate  that  the  verdict  was  not  well  supported  by  the  evi- 
dence, or  that  the  appellant  was  possibly  prejudiced  by  the 
remark,  it  can  not  be  made  ground  for  reversal. 

The  judgment  is  affirmed,  with  costs. 

filed  Dec  30, 1885. 


No.  12,224. 
Sinker  v.  Floyd  et  al, 

Real  Estate.-  -Action  for  Breach  of  Covenant*  tn  Deed.—Beal  Party  in  In- 
terest.- An  action  for  a  breach  of  covenants  contained  in  a  deed  must  be 
brought  by  the  real  parly  in  interest,  viz.,  the  person  entitled  to  the 
money  recovered  aa  damages. 

Pleading. — Complaint. —  Cause  of  Action. — Demurrer. — Where  the  face  of  a 
complaint  shows  a  cause  of  action  in  a  third  person,  and  not  in  the 
plaintiff,  it  is  bad  on  demurrer  for  want  of  facts. 

From  the  Decatur  Circuit  Court. 

/  W.  Study  and  A.  B.  Young,  for  appellant. 

/.  D.  Miller  and  F.  B.  Gavin,  for  appellees. 

Elliott,  J. — The  appellant,  Alfred  T.  Sinker,  avers  in 
bis  complaint  that  he  sues  for  the  use  of  Sarah  A.  Coates,  and 
alleges  that  Mrs.  Coates  has  sustained  damages  from  a  breach 
of  the  covenants  contained  in  a  deed  executed  to  him  by  the 
appellees.  It  is  also  alleged  that  Mrs.  Coates  received  from 
the  appellant  a  deed,  with  full  covenants,  for  the  same  land 
as  that  described  in  the  deed  executed  by  the  appellees. 

The  position  of  the  appellees'  counsel  is,  that  the  complaint 
shows  on  its  face  that  Sarah  A.  Coates  is  the  real  party  in  in- 
terest, and  that,  aa  the  cause  of  action  is  in  her,  the  appel- 
lant can  not  recover.     The  appellant's  counsel  contend  that 
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the  action  may  be  prosecuted  by  the  immediate  grantor  for 
the  benefit  of  his  grantee. 

We  are  satisfied  that  under  our  code  an  action  for  a  breach 
of  covenant  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  and  that  the  real  party  in  interest  is  the  person 
entitled  to  the  money  recovered  as  damages.  It  is  plain  that 
Mrs.  Coates,  and  not  Mr.  Sinker,  is  the  person  entitled  to  the 
damages  resulting  from  a  breach  of  the  covenants  in  the  deed 
executed  by  the  appellees.  The  latter  has  suffered  no  loss, 
and  is  entitled  to  no  damages,  for  he  has  sustained  no  injury. 

Where  the  nice  of  the  complaint  shows  a  cause  of  action  in 
a  third  person,  and  not  in  the  plaintiff,  it  is  bad,  because  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Pence  v,  Aughe,  101  Ind.  317.  It  seems  quite  clear  to  us 
that  a  plaintiff,  who  shows  by  the  allegations  of  his  pleading 
that  the  right  of  recovery  is  in  another,  can  not  maintain  an 
action.  This  is  the  case  here,  for  it  affirmatively  appears  that 
Mrs.  Coates,  and  not  Mr.  Sinker,  is  the  only  party  entitled  to 
recover,  as  she  is  the  only  person  who  has  sustained  a  loss  or 
suffered  an  injury. 

We  need  not  discuss  the  question  whether  Mrs.  Coates,  as 
a  remote  grantee,  can  maintain  an  action  for  the  breach  of 
the  covenant  of  seizin,  but  it  is  not  improper  to  refer  to  our 
decisions  upon  that  question.  Dehority  v.  Wright,  101  Ind. 
382 ;  Wright  v.  Nipple,  92  Ind.  310 ;  Wilton  v.  PeeSe,  78 
Ind.  384;  Coleman  v.  Lyman,  42  Ind.  289. 

Judgment  affirmed. 
Filed  Dec  19, 1885. 
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Tee  Lake  Shore  and  Michigan  Southern  Railway 
Company  v.  Foster. 

Demurrer  TO  Evidence.— A  demurrer  to  the  evidence  admits  all  facts 
which  the  evidence  adduced  by  the  advene  party  tends  to  prove,  or  of 
which  there  is  any  evidence  however  alight,  and  all  inferences  which 
can  be  logically  and  reasonably  drawn  from  the  evidence. 

Same.  —Evidence  adduced  by  the  party  demurring  trill  not  be  considered, 
is  by  demurring  he  withdraws  from  the  consideration  of  the  court  all 
evidence  offered  by  him. 

Sure— In  pasting  opon  the  evidence  demurred  to,  the  court  will  not  at- 
tempt to  reconcile  conflicts,  and  hence  will  not  consider  such  evidence 
ss  is  favorable  to  the  demurring  party,  if  there  be  any  opposing  evi- 
dence upon  the  same  question  of  fact ;  neither  will  It  weigh  evidence  to 
determine  whether  any  particular  fact  is  established,  but  will  take  as 
true  every  fact  of  which  there  is  any  evidence. 

Simb.— If  the  plaintiff  call  several  witnesses  to  prove  the  same  transac- 
tion, some  of  whom  testify  unfavorably  to  him,  and  others  in  his  favor, 
the  defendant  by  demurring  to  the  evidence  admits  that  the  latter  have 
told  the  truth,  and  so  the  court  must  take  it  though  the  jury  might 
have  believed  the  former. 

Sixz.—On  a  demurrer  to  the  evidence,  forced  and  violent  inferences  are 
not  admitted,  but  only  such  as  a  jury  might  draw,  or  which  may  be  rea- 
sonably drawn,  from  the  admitted  facts. 

ComioK  Carrier. — Liability  for  Baggage.— Rula  of  Company. — A  rule  by 
a  railway  company,  that  a  person,  intending  to  become  a  passenger,  shall 
purchase  a  ticket  or  pay  fare  before  the  company  receives  and  becomes 
responsible  for  his  baggage,  is  a  reasonable  regulation,  but  if  no  such 
rale  is  adopted,  or, being  adopted,  is  not  observed  by  its  agents,  or,  if 
notwithstanding  such  rnle,  a  trunk  is  received  as  baggage,  trusting  to 
the  honesty  of  the  owner  to  purchase  a  ticket  or  passage  upon  the  train 
upon  which  the  trunk  is  to  go,  such  company  will  be  liable  for  its  loss 
to  an  owner  who  has  acted  in  good  faith,  whether  such  loss  occurred  be- 
fore or  after  the  arrival  and  departure  of  the  train,  or  before  or  after 
(be  purchase  of  a  ticket  or  the  payment  of  fare. 

Bake. — Agent. — Notice  to  Third  .Person. — Where  a  baggageman  is  the  agent 
of  a  railway  company,  with  general  authority  to  receive  the  baggage  of 
persons  intending  logo  upon  the  company 'a  train,  and  defes  receive  bag-, 
gage  in  violation  of  the  rules  and  regulations  of  the  company,  the  latter 
will  be  liable  for  the  loss  of  such  baggage  to  the  owner  who  has  deliv- 1 
ered  the  same  in  good  faith  within  a  reasonable  time  before  the  depart-  ' 
nra  of  the  train,  unless  the  existence  of  such  rules  is  brought  to  the 
knowledge  of  such  owner. 


H- 
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Same. — Bestrietitma  upon  AgmCt  Authority. — Restrictions  upon  an  agent's 
apparent  authority  are  not  binding  upon  third  persons,  where  there  is 
nothing  to  put  them  on  inquiry  as  to  the  extent  of  his  a<  tual  authority. 

From  the  Elkhart  Circuit  Court. 

A.  Pond  and  0.  G.  Getzendanner,  for  appellant. 

H.  C.  Dodge,  for  appellee. 

Zollabs,  J. — Appellee  brought  this  -action  to  recover  the 
value  of  a  trunk  and  its  contents.  Her  counsel  concede  that 
the  evidence  in  the  case  is  correctly  set  out  in  appellant's 
brief.  As  there  set  out  it  is  as  follows,  except  some  immate- 
rial omissions : 

Mary  Foster,  the  plaintiff",  testified : 

"  On  the  17th  day  of  November,  1882, 1  was  going  to  Chi- 
cago on  a  visit,  and  on  the  evening  before  tried  to  find  a  man 
to  take  my  trunk  to  the  depot.  I  met  Mel  Quimby,  and  he 
said  he  would  send  a  man.  Will  Spicer  came  to  take  my 
trunk.  I  told  him  to  take  it  to  the  depot  and  tell  the  bag- 
gageman that  I  was  going  off  on  No.  5  the  next  morning. 
He  is  expressman  for  Mr.  McGowan.  I  delivered  the  trunk 
to  Will  Spicer,  the  expressman,  about  half-past  9  o'clock  on 
the  evening  of  the  16th  of  November,  1882.  I  was  to  go  off 
at  4 :  25  the  next  morning.  The  next  morning  when  I  got 
my  ticket  I  went  to  the  baggageman  in  the  baggage-room  and 
asked  for  my  trunk.  He  said  '  which  one  of  these  trunks  is 
yours?'  I  said  'none  of  them.'  tasked  Mr.  Quimby  the 
evening  before  to  get  the  trunk  checked.  Mr.  Wilcox  said 
he  did  not  know  where  my  trunk  was,  that  he  had  not  seen 
it  since  immediately  after  the  departure  of  No.  6  the  night 
before,  and  that  there  had  been  baggage  stolen  there  before 
from  the  platform.  He  said,  we  do  pot  take  in  baggage  unless 
it  is  checked,  I  had  sent  my  trunk  down  once  before  when 
I  went  east,  and  found  it  was  all  right.  I  had  my  wearing 
apparel  in  the  trunk — an  overskirt  and  dress  worth  $40 ;  a 
green  dress  worth  $5;  a  dress  skirt  worth  $1 ;  a  hat  $7.50; 
oil  paintings  $9;  gold  cross  $5;  jewelry  $12;  shawl  $3.50; 
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table  spread  and  napkins  $3.15;  handkerchiefs  and  ties  $2 ; 
a  small  gold  watch  $15;  and  other  articles  I  did  not  remember 
when  I  gave  Mr.  Dodge  the  list,  but  have  missed  since.  When 
I  did  not  find  my  trunk  I  went  back  home,  and  did  not  go 
to  see  anybody,  until  about  7  o'clock  I  called  at  Colonel 
Tucker's  office  to  see  about  it.  Mr.  Tucker  said,  be  would  see 
that  it  was  all  made  right,  and  would  hunt  it  up  for  me.  After 
baying  the  ticket  I  called  for  my  trunk,  but  did  not  get  it.  I 
got  it  the  next  afternoon,  with  two  articles  in  it,  and  they 
were  spoiled.  Marshal  Miller  brought  it  to  me.  I  have  never 
been  paid  for  those  goods.    The  total  value  is  $125." 

William  Spicer,  being  called  on  behalf  of  the  plaintiff,  tes- 
tified as  fellows: 

"  I  live  at  Elkhart.  Mr.  Quimby  saw  me  at  the  depot  and 
asked  if  I  would  go  and  get  a  trunk  up  at  Hay  den's  barber 
shop,  and  I  went.  Miss  Foster  gave  me  the  trunk  and  told 
me  to  take  it  to  the  depot,  and  I  did.  I  put  it  where  Quimby 
told  me.  He  said  '  put  it  down  there  under  the  eaves,  in  the 
dry.'  It  was  raining.  I  did  so  and  went  off.  I  put  it  down 
under  the  eaves  of  the  depot  building,  near  the  baggage-room 
door.  The  baggageman  was  not  there.  I  have  not  hauled 
baggage  long — only  about  a  month.  I  deliver  baggage  to 
and  from  every  train  from  the  hotels.  Sometimes  we  put  it 
on  the  platform  and  under  the  eaves.  I  was- not  acquainted 
with  Mr.  Wilcox.  I  knewthe  baggageman  when  I  saw  him. 
He  would  take  baggage  when  the  owners  came  to  get  it 
checked.  He  would  not  take  it  until  owners  came  to  get  it 
checked." 

Mel  Quimby,  being  called  in  behalf  of  the  plaintiff,  testi- 
fied as  follows : 

"On  the  evening  of  November  16th,  1882,  it  was  raining. 
I  was  going  to  Chicago  on  No.  5  the  next  morning.  I  met 
Miss.  Foster  and  walked  up  street  with  her.  I  said  to  her, '  I  am 
going  to  Chicago  in  the  morning,'  and  said  I  must  go  and  get 
my  trunk  checked.  She  said  she  was  going,  too,  and  asked 
me  to  get  hers  checked,  too,    I  employed  Spicer  to  get  her 
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trunk  and  bring  it  to  the  depot.  He  went  after  the  trunk 
with  a  truck.  I  was  there  when  he  came  with  it.  I  said  to 
Spicer, '  Dump  it  right  down  here  near  the  baggage-room  door, 
under  the  eaves,  in  the  dry.'  I  went  to  reach  for  the  door 
and  Mr.  Wilcox  stepped  out.  He  is  the  baggageman.  I  had 
started  to  open  the  baggage-room  door.     I  said  to  Wilcox, 

I*  Here  is  a  trunk  for  No.  5,  put  it  in  the  baggage-room.'  He 
said  '  No,  leave  it  out  there,  it  will  be  all  right.'  This  was 
about  half-past  9  o'clock.     It  was  Miss  Foster's  trunk." 

Henry  Wilcox,  being  called  on  behalf  of  the  plaintiff,  tes- 
tified as  follows: 

"  I  live  in  Elkhart.  On  November  16th  I  was  employed 
in  checking  baggage.  I  was  the  night  baggageman.  I  re- 
ceive baggage  for  the  company  when  a  ticket  is  presented, 
and  then  give  a  check  for  it,  but  not  without.  Quimby  called 
my  attention  to  the  matter  of  the  trunk  the  next  morning, 
but  not  that  night.  He  asked  me  the  next  morning  whether 
I  saw  the  trunk.  I  did  not  see  Quimby  at  all  the  night  be- 
fore, and  he  did  not  call  my  attention  to  any  trunk  the  night 
before.  I  did  not  tell  him  to  leave  it  there.  I  did  not  know 
he  left  a  trunk  on  the  platform." 

On  cross-examination : 

"My  duty  was  to  receive  baggage  of  passengers  when  they 
had  tickets.  I  received  baggage  when  persons  had  tickets,  I 
but  not  otherwise.  I  received  trunks  at  the  baggage-room 
door,  if  persons  were  going  away  at  once  on  the  train ;  other- 
wise in  the  room  only — when  they  got  tickets  and  their  trunks 
checked,  and  not  otherwise.  When  baggage  is  put  in  the 
room  unchecked,  it  is  at  their  own  responsibility,  and  persons 
■  are  told  so.  Quimby  never  called  my  attention  to  any  trunk 
that  night.  I  did  not  see  him  that  night.  Saw  him  in  the 
morning  when  he  was  going  off  on  No.  5.  He  came  to  get 
his  trunk  checked.  He  and  Miss  Foster  asked  about  her 
trunk.  I  told  them  I  didn't  know  anything  about  her  trunk. 
Mr.  Quimby  did  not  claim  that  he  called  my  attention  to  the 
trunk  the  night  before,  and  never  said  anything  about  the 
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trunk  being  there  the  night  before.     I  never  saw  the  trunk. 
It  never  was  delivered  to  me,  nor  my  attention  called  to  it." 

On  re-direct  examination : 

"  I  said  to  Quimby  and  Miss  Foster  the  next  morning  that 
I  saw  a  trunk  the  night  before,  after  No.  6  left,  sitting  about 
eight  feet  from  the  baggage-room  door,  under  the  eaves,  but 
that  I  did  not  know  whose  it  was.  I  locked  up  the  baggage- 
room  when  I  left.  I  saw  a  trunk  sitting  there,  but  I  did  not 
know  whose  it  was." 

Re-cross  examination. 

"  Trunks  are  often  left  sitting  there  on  the  platform  soon 
after  trains  arrive  or  just  before  they  depart,  but  I  pay  no  at- 1 
tention  to  them  until  they  are  pointed  out  to  me  by  some  one 
who  wants  them  checked.  The  principal  baggageman  is  Mr. 
Barbour.  His  assistant  is  Mr.  Hockman.  I  am  night  bag- 
gageman. No  one  called  my  attention  to  the  trunk  the  night 
before  when  it  was  left  there." 

Be-direct: 

"I  was  discharged  by  the  company  soon  after  the  loss  of 
the  trunk.  I  did  not  understand  why.  Heard  it  was  some- 
thing about  the  police  duty.     I  was  re-employed  again." 

C.  W.  Green  testified  on  behalf  of  the  plaintiff  as  follows: 

"I  am  the  station  agent  of  the  Lake  Shore  and  Michigan 
Southern  Railway  Company  at  Elkhart,  and  have  charge  of 
the  company's  business  there.  Mr.  Wilcox  was  the  night 
baggageman  for  the  Lake  Shore  and  Michigan  Southern  Rail- 
way Company  at  Elkhart,  Indiana,  on  November  16th,  1882. 
The  baggage-room  in  which  Mr.  "Wilcox  worked  was  the  bag- 
gage-room of  the  Lake  Shore  and  Michigan  Southern  Rail- 
way Company.  He  had  authority  to  receive  and  check  the 
baggage  of  passengers.  The  Lake  Shore  and  Michigan  Rail- 
way Company  is  an  incorporated  company,  I  suppose,  and  is 
engaged  in  carrying  passengers  in  and  through  the  county  of 
Elkhart  and  State  of  Indiana." 

On  cross-examination : 

"The  baggageman  has  no  authority  to  receive  baggage  ex- 
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cept  on  presentation  of  a  ticket,  showing  the  destination  of 
the  owner,  then  the  baggage  is  checked  and  received  by  the 
company.  The  company  takes  no  charge  of  it  until  it  is  pre- 1 
sented  to  the  agent  and  checked.  It  would  be  impossible  to  ' 
do  it  otherwise.  The  company  could  not  look  after  trunks 
that  persons  leave  on  the  platform,  and  it  never  docs  so  until 
they  are  placed  in  charge  of  the  baggageman  and  checked. 
It  occurs  frequently  that  trunks  are  left  on  the  platform  by 
parties,  but  the  baggagemen  pay  no  attention  to  them  uutil 
they  are  presented  to  them  to  be  checked." 

Appellant  demurred  to  the  evidence.  The  court  overruled 
the  demurrer,  and  rendered  judgment  for  appellee.  Appel- 
lant prosecutes  this  appeal  and  insists  upon  a  reversal  of  the 
judgment  upon  the  grounds : 

First.  There  is  no  evidence  that  the  trunk  was  ever  deliv- 
ered to  or  received  by  the  appellant  or  its  agent. 

Second.  There  is  no  evidence  that  the  appellant's  agent  had  . 
any  authority  to  receive  the  trunk  in  the  absence  of  the  ap- 
pellee, and  in  advance  of  the  time  when  she  proposed  to  be-  J 
come  a  passenger  on  its  train. 

Third.  The  evidence  introduced  by  the  appellee  shows 
affirmatively  that  the  appellant's  agent  had  no  authority  to 
receive  the  trunk  in  the  manner  it  was  received  by  him. 

It  should  be  remembered  at  the  outset,  that  the  case  must 
be  disposed  of  upon  the  demurrer  to  the  evidence.  So  far 
as  the  questions  have  been  presented,  this  court  has,  upon 
ample  authority,  laid  down  the  following  rules  to  be  applied 
in  passing  upon  such  a  demurrer: 

First.  A  demurrer  to  the  evidence  admits  all  facts  which 
the  evidence  tends  to  prove,  or  of  which  there  is  any  evi- 
dence, however  slight,  and  all  inferences  which  can  be  log- 
ically and  reasonably  drawn  from  the  evidence.  Lindley  v. 
Kelley,  42  Ind.  294 ;  Newhouse  v.  Clark,  60Ind.  172;  Griggs 
v.  Seeley,  8  Ind.  264 ;  City  of  Indianapolis  v.  Lawyer,  38  Ind. 
348;  Eagan  v.  Downing,  55  Ind.  65;  Pinnell  v.  Stringer,  59 
Ind.  555;  Thomas  v.  Ruddett,  66  Iud.  326;  Alherton  v.  Su- 
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gar  Creek,  etc.,  T.  P.  Co.,  67  Ind.  334;  Miller  v.  Porter,  71 
Ind.  521;  Ohio,  etc.,R.  W.  Co.  v.  CoUarn,  73  Ind.  261  (38 
Am.  R.  134);  Nordyke,  etc.,  Co.  v.  Van-Sant,  99  Ind.  188; 
Kineatd  v.  Nicely,  90  Ind.  403;  Hagenbuck  v.  McClaskey, 

81  Ind.  577. 

Second.  The  above  rule  hag  reference  to  the  evidence  of 
the  party  adverse  to  the  party  who  files  the  demurrer.  The 
evidence  adduced  by  the  party  demurring  will  not  be  con- 
sidered. By  demurring,  he  withdraws  from  the  consideration 
of  the  court  all  evidence  offered  by  him,  admits  as  true  what- 
everfects  the  evidence  adduced  by  the  adversary  tends  to  prove, 
and  all  reasonable  inferences  to  be  drawn  therefrom,  and  asks 
for  a  decision  of  the  law  upon  such  admitted  facts.  Fritz  v. 
Clark,  80  Ind.  591 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  McLin, 

82  Ind.  435;  Plant  v.  Edwards,  85  Ind.  588;  Ruddell  v. 
Tyner,  87  Ind.  529;  Adams  v.  Slate,  87  Ind.  573;  Ruff  v. 
R«f,  85  Ind.  431 ;  Reynolds  v.  Baldwin,  93  Ind.  57;  Rad- 
eHff  v.  Radford,  96  Ind.  482;  McLean  v.  Equitable  Life  As- 
surance Society  of  U.  S.,  100  Ind.  127  (50  Am.  R.  779) ;  Wright 
v.  Julian,  97  Ind.  109;  Stockwell  v.  State,  ex  rel.,  101  Ind.  1. 

Third.  In  passing  upon  the  evidence  demurred  to  (which, 
as  we  have  seen,  is  the  evidence  of  the  party  adverse  to  the 
party  demurring),  the  court  will  not  attempt  to  reconcile  con- 
flicts, and  hence  will  not  consider  such  evidence  as  is  favora- 
ble to  the  demurring  party,  if  there  be  any  opposing  evidence 
upon  the  same  question ;  and  hence,  also,  will  not  weigh  the 
evidence  to  determine  whether  any  particular  fact  is  estab- 
lished, but  will  take  as  true  every  fact  of  which  there  is  any 
evidence.  Willcuts  v.  Northwestern  Mut.  Life  Ins.  Co.,  81 
Ind.  300;  Indianapolis,  etc.,  R.  R.  Co.  v.  McLin,  supra; 
Rvff  v.  Ruff,  supra,  and  cases  there  cited ;  Betkell  v.  Bethell, 
92  Ind.  318;  Wright  v.  Julian,  supra;  McLean  v.  Equitable 
Life  Assurance  Society  of  U.  S.,  supra;  Stockwell  v.  State,  ex 
rtl,  supra.  In  the  case  of  Willcuts  v.  Northwestern  Mut.  Life 
Ins.  Co.,  supra,  which  is  a  well  considered  case  upon  the  ques- 
tion of  a  demurrer  to  evidence,  this  court  quoted  with  ap- 
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proval  from  2  Tidd's  Practice,  865,  note,  the  following :  "  So, 
if  the  plaintiff  call  several  witnesses  to  prove  the  same  trans- 
action, some  of  whom  testify  unfavorably  to  him  and  others 
in  his  favor,  the  defendant,  by  demurring  to  the  evidence,  ad- 
mits that  the  latter  have  told  the  truth,  and  so  the  court  must 
take  it,  though  the  jury  would  have  believed  the  former." 

Fourth.  There  is  a  limitation  upon  the  general  rules  above 
stated,  which,  in  some  sense,  is  itself  a  rule,  and  that  is,  that 
while  a  demurrer  to  evidence  admits  as  true  all  facts  of  which 
there  is  any  evidence,  and  all  inferences  which  a  jury  might 
draw  from  them,  or  which  may  be  reasonably  drawn  from 
them,  forced  and  violent  inferences  are  not  admitted.  Will- 
eu&a  v.  Northwestern  Mat.  Life  Ina.  Co.,  supra;  Talkington  v. 
Parish,  89  Ind.  202  j  2  Tidd  Pr.  865,  note. 

Appellant's  first  contention  is,  that  there  is  no  evidence 
that  the  trunk  was  ever  delivered  to  or  received  by  appellant 
or  its  agent,  and  that,  hence,  its  demurrer  to  the  evidence 
should  have  been  sustained.  We- think  that  under  the  above 
rules  and  decisions  the  court  below  correctly  held  that  the 
evidence  tended  to  show  a  delivery  of  the  trunk  by  appellee 
and  an  acceptance  of  it  by  appellant.  Appellee  testified  that 
she  sent  her  trunk  in  the  evening,  between  9  and  10  o'clock, 
with  a  view  of  taking  the  4 :  25  morning  train,  known  as  No. 
5,  and  that  she  had  so  sent  her  trunk  in  advance  of  the  train 
on  a  former  occasion. 

Her  witness,  Quimby,  who  acted  as  her  agent  in  the  de- 
livery of  the  trunk,  testified  that  after  the  trunk  arrived  and 
had  been  placed  upon  the  platform  near  the  baggage-room 
door,  and  "  under  the  eaves,  in  the  dry,"  and  as  he  was  about 
to  open  the  door  of  the  baggage-room,  Mr.  Wilcox,  the  bag- 
gageman, came  out,  when  he,  Quimby,  said :  "  Here  is  a  trunk 
for  No.  6 ;  put  it  in  the  baggage-room."  The  baggageman 
answered :  "  No,  leave  it  out  there,  it  will  be  all  right." 

This  evidence,  we  think,  tends  to  prove  that  the  baggage- 
man accepted  and  received  the  trunk  as  baggage,  and  that  the 
owner,  by  her  agent,  surrendered  the  possession,  care  and 
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control  of  it  to  him.  If  the  case  had  gone  to  the  jury  upon 
the  above  evidence  alone,  and  they  had  found  that  the  trunk 
was  delivered  as  baggage,  clearly  this  court,  upon  appeal, 
could  not  reverse  the  judgment  for  want  of  evidence. 

From  the  above  evidence,  in  connection  with  the  balance 
of  appellee's  testimony,  it  is  plain  that  the  trunk  was  sent  to 
the  baggage-house  as  baggage,  and  not  as  freight  or  merchan- 
dise of  any  kind.  Appellee  intended  to  take  the  morning 
train ;  she  had  thus  sent  her  trunk  in  advance  of  the  train 
upon  a  former  occasion,  and  it  seems  to  have  been  received. 
She  doubtless  thought  that  it  would  be  so  received  upon  this 
occasion.  The  reasonable  inference  is  that  Quimby,  her  agent, 
when  he  asked  the  baggageman  to  put  the  trunk  into  the. 
baggage-room,  thought  that  the  agent  would  accept  it,  and 
take  care  of  it  in  advance  of  the  train  upon  which  it  was  to 
be  transported.  And  when  the  baggageman  told  him  to 
"leave  it  out  there,  it  will  be  all  right,"  he  might  well  infer 
that  the  agent  intended  to,  and  would,  look  after  it  as  in  his 
possession.  The  simple  "  no,"  to  the  request  to  put  it  in  the 
room,  in  connection  with  what  followed,  would  not  lead 
Quimby  to  understand  that  the  agent  declined  to  receive  the 
trunk.  Quimby's  action  in  going  off  and  leaving  the  trunk 
indicates  that  he  understood  from  the  agent's  answer  that 
would  receive  and  take  care  of  the  trunk  until  the  arrival 
the  morning  train.  Quimby  doubtless  intended  to  surrender 
the  possession  and  care  of  the  trunk  to  the  agent.  Had  the 
agent  told  ..im  that  he  could  not  receive  the  trunk  on  account 
of  the  rules  and  regulations  of  the  company,  or  for  any  other 
cause,  it  is  not  probable  that  he  would  have  left  it  upon  the 
platform,  with  no  one  to  look  after  it.  The  agent,  doubtless, 
regarded  the  trunk  as  a  traveller's  baggage  to  go  on  "  No.  5," 
and  expected  that  upon  the  arrival  of  the  train  the  traveller 
would  be  on  hand  to  go  upon  the  same  train.  And  from  what 
he  said  to  Quimby  it  is  but  a  reasonable  inference  that  he  in- 
tended to  receive  and  care  for  the  trunk,  either  upon  the 
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platform  where  it  then  was,  or  by  subsequently  putting  it  into 
the  baggage-house. 

We  do  not  think  that  it  makes  any  difference  that  Quimby 
did  not  inform  the  agent  of  the  fact  that  the  trunk  belonged 
to  appellee.  Ticket  agents  and  baggagemen  know  the  names 
of  but  very  few  out  of  the  many  thousands  who  buy  tickets 
and  deliver  baggage.  Nor  do  we  think  that  it  makes  any 
difference  that  the  agent  did  not  know  to  what  place  the  bag- 
gage was  to  be  sent.  He  received  it  to  be  forwarded  to  what- 
ever place  the  owner  might  direct  upon  her  arrival  to  take 
the  train.  It  is  true  that  the  agent  was  called  by  appellee  as 
a  witness,  and  in  his  testimony  in  chief,  and  upon  cross-ex- 
amination, negatived  the  testimony  of  Quimby. 

This  evidence,  although  from  appellee's  witness,  was  evi- 
dence in  favor  of  appellant.  It  was  in  conflict  with  the  tes- 
timony of  Quimby.  Under  the  well  settled  rule,  therefore, 
it  was  withdrawn  from  the  consideration  of  the  court  by  the 
filing  of  the  demurrer  to  the  evidence. 

In  passing  upon  a  demurrer  to  evidence,  the  court  is  called 
upon  to  rule  upon  a  question  of  law,  and  hence  there  must 
be  no  conflict  as  r«  the  evidence.  If  a  party  seeks  to  make 
available  a  conflict  in  the  evidence  as  to  any  fact,  he  must  go 
to  the  jnry  or  to  the  court  sitting  as  a  trier  of  the  Acts.  If 
he  resorts  to  a  demurrer  to  the  evidence,  he  thereby  with- 
draws all  evidence  in  conflict  with  the  evidence  which  tends 
to  establish  a  fact  in  favor  of  the  other  party.  As  we  pro- 
ceeHTwe  shall  And  that  the  authorities  support  our  conclu- 
sion that  there  was  evidence  tending  to  pro\%  and  from 
which  it  might  reasonably  be  inferred,  that  the  trunk  was  de- 

I  Hvered  by  appellee  and  accepted  by  appellant  as  baggage. 

j      There  is  no  reason  why  railway  companies  may  not  receive 

I  baggage  in  advance  of  the  train  upon  which  it  is  to  be  trans- 
ported, and  in  advance  of  the  purchase  of  a  ticket  or  the 

'  payment  of  fare  by  the  owner,  and  thus  become  liable  for  its! 
loss.  They  undoubtedly  have  the  right  to  make  reasonable; 
rules  and  regulations,  and  a  rule  that  a  person/  intending  to 
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become  a  passenger  shall  purchase  a  ticket  or  pay  fare  before 
the  company  receives  and  becomes  responsible  for  his  bag- 
gage, is,  undoubtedly,  a  reasonable  regulation,  as  such  a  reg- 
ulation secures  good  faith  and  fair  dealing.     But  if  the  com- 
pany adopts  no  such  a  rule,  or  if,  having  adopted,  it  adopts  a 
practice  and  custom  to  the  contrary,  or  if,  notwithstanding    ' 
such  a  rule,  it  receives  a  person's  trunk  as  baggage,  trusting  to*  ' 
bis  honesty  to  purchase  a  ticket  or  passage  upon  the  train  If* 
upon  which  the  trunk  is  to  go,  it  will  be  liable  for  its  loss,! 
whether  that  loss  occurs  before  or  after  the  arrival  and  de-' 
parture  of  the  train,  or  before  or  after  the  purchase  of  a 
ticket  or  payment  of  fare. 

In  the  case  of  Green  v.  Milwaukee,  etc.,  R.  R.  -Co.,  41  Iowa, 
410,  the  facts  were  these:  Thejilaintiff,  for  two  and  one-half 
years,  had  been  teaching  school  in  Decorah,  Iowa.  She  spent 
her  summers  at  Boscobel,  Wisconsin,  whither  she  was  in  the 
habit  of  going  three  times  a  year.  On  the  afternoon  of  Au- 
gust 30th,  1870,  she  talked  with  the  company's  agent  at  Bosco- 
bel about  going  back  to  Decorah,  and  informed  him  that  her 
trunk  would  be  sent  to  the  depot  that  afternoon  to  take  the 
early  morning  train  west.  In  the  evening  of  the  same  day 
plaintiff  sent  her  trunk  to  defendant's  depot,  labelled  with  her 
name  printed  on  a  card,  and  Decorah,  Iowa,  written  below 
it,  as  she  had  been  in  the  habit  of  doing  three  times  a  year 
during  the  previous  two  and  one-half  years.  The  agent  was 
not  present  when  the  trunk  was  left  at  the  depot,  but  the 
trunk  was  afterwards  locked  up  in  defendant's  baggage-room. 
Passengers  frequently  thus  sent  their  trunks  thus  marked. 
The  agent  at  Boscobel  had  always  refused  to  sell  plaintiff  a 
ticket,  or  to  check  her  trunk  to  Decorah,  and  she  had  been 
in  the  habit  of  paying  her  fare  and  getting  her  check  upon 
the  train.  On  the  night  the  trunk  was  thus  put  in  the  bag- 
bage-room  the  depot  was  burned,  and  plaintiff's  trunk  was 
not  afterwards  seen.  The  next  morning  she  went  to  the 
depot  for  the  purpose  of  taking  passage  to  Decorah,  but 
abandoned  the  intention  because  of  the  loss  of  her  trunk. 
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The  railroad  company  requested  the  trial  court  to  instruct, 
that  it  is  not  enough  to  make  the  company  liable,  that  the 
baggage  was  received  by  the  company,  but  that  it  must  be 
received  under  a  contract  to  carry  both  the  passenger  and  his 
baggage,  and  that  this  contract,  to  be  binding,  must  be  mu- 
tual and  bind  both  parties;  that  if  the  plaintiff  placed  her- 
self under  no  obligation  to  become  a  passenger,  but  only 
expressed  an  intention  to  become  a  passenger  at  a  future 
time,  and  if,  under  the  intention  of  the  parties,  the  plain- 
tiff could  rightfully  withdraw  her  trunk  at  any  time  with- 
out taking  passage,  then  defendant's  possession  of  the  trunk 
during  the  night  was  not  that  of  a  common  carrier,  and 
the  plaintiff  could  not  recover.  A  further  instruction  was 
asked,  that  the  obligation  to  oarry  the  baggage  can  not  be  sep- 
arated from  the  obligation  to  carry  the  person ;  that  if  the 
plaintiff  left  the  trunk  in  question  with  the  agent  the  night 
before  the  morning  on  which  she  intended  to  take  the  train, 
and  paid  no  fere,  but  simply  expressed  an  intention  to  take 
the  train  the  next  morning,  she  did  not,  by  so  doing,  become 
a  passenger,  and  was  under  no  obligation  to  become  a  pas- 
senger at  all,  and  the  defendant's  obligation  to  take  care  of  a 
passenger's  baggage  did  not  arise  unless  she  afterwards  be- 
came a  passenger.  In  speaking  of  these  instructions  the  Su- 
preme Court  said ;  "  These  instructions,  though  plausible, 
are  unsound.  They  both  recognize  the  doctrine  that  a  rail- 
road company  assumes  no  duties  as  a  common  carrier  respect- 
ing the  baggage  of  one,  so  long  as  he  may  withdraw  his  bag- 
gage and  conclude  not  to  take  passage.  A  person  may  be  en- 
titled to  be  protected  as  a  passenger  without  purchasing  a 
ticket  or  entering  a  car.  AUender  v.  C,  R.  I.  A  P.  R.  R.  (h., 
37  Iowa,  264  (270).  Yet  it  can  not  be  doubted  that,  before 
doing  these  acts,  he  might  abandon  his  intention  of  taking 
actual  passage.  If  a  person  can  demand  protection  to  him- 
self as  a  passenger,  he  may  also  require  that  his  baggage  be 
cared  for  as  the  baggage  of  a  passenger.  Suppose  a  party  at 
a  railway  station  places  his  baggage  in  possession  of  the  bag- 
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gage-master  and  procures  a  check,  and  proceeds  to  purchase 
a  ticket,  but  before  he  makes  the  purchase  his  baggage  is 
stolen,  in  consequence  of  which  he  is  compelled  to  forego  tiie 
journey,  and  determines  not  to  buy  a  ticket,  may  he  not  re- 
cover on  account  of  the  loss  of  his  baggage  ?  *  *  *  The 
true  question  is  not  what  the  party  might  do,  without  the 
incurring  of  legal  liability,  but  what,  in  view  of  all  the  cir- 
cumstances disclosed,  did  he  intend  to  do?"  It  was  held 
that  there  was  an  acceptance  of  the  trunk  as  baggage,  and 
that  the  railway  company  was  liable  for  its  loss,  although  the 
plaintiff  had  not  purchased  a  ticket  nor  paid  for  her  car- 
riage. See  same  case,  Green  v.  Milwaukee,  etc.,  R.  R.  Co., 
38  Iowa,  100. 

In  the  case  of  Hiakax  v.  Naugaiuck  R.  R.  Co.,  31  Conn. 
281,  the  facts  were  these:  The  plaintiff  took  his  trunk  to  the 
station  at  11  a.  m.,  and  requested  that  it  might  be  checked 
for  the  next  train,  which  started  at  3  p.  m.  for  Bridgeport. 
He  was  informed  that  it  was  not  the  custom  to  check  baggage 
until  about  fifteen  minutes  before  the  time  when  the  train 
should  leave,  whereupon  he  left  his  trunk  in  the  care  of  the 
agent  of  the  company  in  the  baggage-room  of  the  station.  At 
the  customary  time  it  was  checked  for  him  and  put  on  the 
cars  for  Bridgeport,  and  he  went  on  the  same  train.  When 
he  received  the  trunk  again  it  had  been  rifled  of  its  contents, 
but  whether  before  or  after  it  was  checked  was  not  known. 
The  company  claimed.and  asked  the  court  to  charge,  that  if 
the  trunk  was  rifled  after  it  was  left  at  the  station,  and  before 
it  was  checked,  there  could  be  no  recovery.  It  was  held  that 
the  railroad  company  was  to  be  regarded  as  receiving  the 
trunk  for  transportation  when  .first  delivered,  and  not  for 
storage,  and  that  its  liability  commenced  as  soon  as  it  was  de- 
livered and  received  by  the  agent.  The  court  said :  "  The 
reasonable  convenience  of  travellers  requires  that  they  have 
an  opportunity  to  deliver  baggage  at  any  reasonable  time  be- 
fore the  departure  of  the  train,  and  it  is'therefore  the  duty 
Vol.  104.— 20 
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of  a  railroad  company  to  keep  an  agent  at  all  important  sta- 
tions to  receive  and  take  charge  of  baggage.  *  *  *  It  (the 
check)  is  not  the  contract,  but  evidence  of  the  ownership,  de- 
livery and  identity  of  the  baggage.  It  is  the  delivery  and 
acceptance,  the  abandonment  of  all  care  of  the  baggage  by 
the  passenger,  and  the  assumption  of  it  by  the  agents  of  the 
carriers,  expressly  or  impliedly  for  the  purpose  of  transporta- 
tion, which  fix  the  liability  of  the  latter  as  such,  and  that 
liability  begins  when  the  baggage  is  delivered  to  the  agent 
of  the  company  for  carriage."  There  is  no  evidence  that  the 
owner  of  the  trunk  had  a  ticket  when  he  left  it  with  the 
agent. 

In  the  case  of  Camden,  etc.,  R.  R.  Co.  v.  Belknap,  21  Wend. 
354,  the  facts  sufficiently  appear  in  the  opinion,  by  Bronson,  J. 
He  said :  (t  The  fects  which  remain  *  *  are,  that  the  defend- 
ants were  common  carriers  between  New  York  and  Phila- 
delphia, and  that  they  carried  passengers  and  their  baggage, 
aa  well  as  merchandise.  In  conducting  this  business  the 
defendants,  either  for  profit  or  convenience,  or  both,  kept  two 
offices  in  the  city  of  New  York;  in  one  of  which  (at  No.  12 
Washington  street)  they  were  in  the  habit  of  receiving,  and, 
if  requested,  locking  np  the  baggage  of  persons  intending  fo 
take  passage  in  the  next  boat  that  should  depart.  The  plain- 
tiff, intending  to  proceed  on  his  journey  by  the  next  boat, 
delivered  his  baggage  at  this  office,  where  it  was  received  by 
Bliven,  the  defendants'  servant  or  agent,  with  full  knowledge 
of  the  purpose  for  which  it  was  delivered.  Now,  I  think  it 
quite  clear,  upon  this  statement,  that  the  plaintiff's  trunks 
were  in  the  possession  of  the  defendants  as  common  carriers, 
and  that  they  were  answerable,  in  that  character,  for  the  safe 
keeping  of  the  property."  The  trunk  was  lost  before  the  de- 
parture of  the  next  boat,  and  the  owner  went  by  another 
route.  He  was  allowed  to  recover  the  value  of  the  trunk  and 
contents.  It  is  not  definitely  stated,  but  it  is  apparent,  that 
he  had  not  purchaVd  a  ticket  or  paid  fare. 

In  the  case  of  Rogers  v.  Long  Island  R.  R.  Co.,  1  T.  &  C. 
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(N.  Y.  Supreme  Court  R.)  396,  the  facts  were,  that  the  plain- 
tiff sent  his  trunk  to  defendant's  depot  by  au  expressman. 
The  trunk  had  a  card  fastened  on  it,  marked  with  plaintiff's 
name  and  the  place  of  his  destination.  The  expressman  placed 
the  trunk  by  the  side  of  a  baggage  crate,  situated  opposite  a 
window  in  the  ticket  office,  through  which  it  might  be  seen. 
He  informed  the  agent  of  defendant  in  charge  of  the  depot 
where  the  trunk  was,  and  such  agent  replied,  "AU  right,"  and 
told  two  meu,  who  were  in  the  depot,  to  take  care  of  it,  where- 
upon  the  expressman  left  the  depot.  The  plaintiff  arrived 
later  in  the  day,  and  purchased  a  ticket  for  Riverhead,  and, 
upon  applying  for  a  check  for  his  baggage,  the  trunk  could 
not  be  found.  The  circuit  judge  charged  the  jury  that  if  they 
credited  the  witness  who  testified  to  these  facts,  the'  defend- 
ant became  responsible  for  the  safe  delivery  of  the  property. 
The  supreme  court  said  :  "  We  think  this  (charge)  was  cor- 
rect. It  is  not  easy  to  see  what  further  act  could  be  required 
of  the  plaintiff  in  order  to  make  the  delivery  complete.  No 
further  act  of  his  could  put  the  property  more  fully  within 
defendant's  control."  This  decision  was  affirmed  by  the  Court 
of  Appeals.  Rogers  v.  Long  Island  R.  R.  Co.,  56  N.  Y.  620. 
Here,  again,  it  is  apparent  that  the  owner  of  the  trunk  had 
not  purchased  a  ticket  or  paid  fare  when  the  trunk  was  re- 
ceived by  the  carrier.  See,  also,  Bankier  v.  Wilson,  5  Lower 
Canada  R.  203. 

It  has  been  frequently  held  that  under  certain  circum- 
stances a  person  may  be  entitled  to  the  rights  and  protection 
of  a  passenger,  although  he  has  not  purchased  a  ticket  or 
paid  fare,  and  although  there  is  no  consummated  contract  of 
carriage.  These  cases  turn  upon  the  question  as  to  whether 
or  not  the  person  in  good  faith  intended  to  become  a  passen- 
ger. Thompson  Carriers  of  Passengers,  p.  42 ;  Allender  v. 
Chicago,  etc.,  R.  R.  Co.,  37  Iowa,  264;  Cleveland  v.  Xew 
Jersey  Steamboat  Co.,  68  N.  Y.  306 ;  Gordon  v.  Grand  Street, 
etc,  R.  R.  Co.,  40  Barb.  546 ;  Srien  v.  Bennett,  8  Car.  &  P. 
724.     If  a  person  thus  intending  to  become  a  passenger,  may 
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be  entitled  to  the  rights  and  protection  of  a  passenger  as  to 
his  person,  there  is  no  reason  why  a  person  thus  intending  to 
become  a  passenger  may  not  bold  the  carrier  for  the  loss  of 
his  baggage. 

We  can  not  regard  the  case  of  Ford  v.  Mitchell,  21  Ind. 
54,  cited  by  appellant's  counsel,  as  controlling  here,  because 
in  that  case  the  box  was  not  delivered  to  any  one  held  out  as 
the  proper  person  to  receive  such  freight. 

The  case  of  Grosvenor  v.  New  York  Central  R.  R.  Co.,  39 
N.  Y.  34,  also  cited  by  appellant's  counsel,  turned  upon  the 
proposition,  that  the  property  for  shipment  was  not  delivered 
at  the  proper  place,  and  that  the  owner  carelessly  left  it  in  a 
dangerous  position ;  and,  further,  that  it  was  not,  therefore, 
delivered  to  the  carrier. 

Without  extending  this  opinion  to  express  our  approval  or 
disapproval  of  the  reasoning  in  the  case  upon  the  question  of 
delivery,  it  is  sufficient  to  say  that,  in  the  ease  before  us,  the 
trunk  was  delivered  upon  the  platform,  near  the  door  of  the 
baggage-room,  which  was  certainly  a  proper  place  to  deliver 
baggage  to  the  baggageman.  '  The  case  of  Mattiaon  v.  New 
York  Central  R.  R.  Co.,  57  N.  Y.  552,  cited  by  appellant's 
counsel,  was  decided  upon  this  state  of  facts :  Upon  arrival 
of  the  passenger  and  her  baggage  at  the  place  of  destination, 
she  informed  the  baggage-master  at  the  station  that  she  de- 
sired to  leave  her  trunk  for  a  few  days,  perhaps  for  two 
weeks.  The  baggage-master  replied,  that  he  was  not  allowed 
to  and  could  not  keep  the  baggage  with  the  check  on;  that 
if  she  gave  up  the  check  the  baggage  would  be  perfectly  safe. 
This  she  did,  and  the  trunk  was  left.  About  a  week  after  it 
was  thus  left,  the  trunk  was  delivered  to  one  falsely  claiming 
authority  to  receive  it.  It  was  held  (Dwiqht  and  Earl,  C 
C,  dissenting),  that  the  declaration  of  the  agent  was,  in  sub- 
stance, a  notification  to  the  plaintiff  that  he  was  without  power 
to  continue  in  force  the  obligation  of  the  company  in  respect 
to  the  baggage  indicated  by  the  check,  and  the  surrender  of 
the  check  was,  in  effect,  an  admission  of  the  performance  of 
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that  obligation,  that  is,  of  the  safe  arrival  and  the  delivery 
of  the  baggage.  The  decision  was  based  upon  the  proposi- 
tion that  the  surrender  of  the  check,  under  the  circumstances, 
was  an  admission  by  the  plaintiff  not  only  of  the  safe  ar- 
rival, but  also  of  the  delivery  of  the  baggage  to  her,  and 
that  she  was  bound  to  know  that  the  agent  could  not  make 
storage  contracts  after  the  performance  of  the  contract  of 
carriage.  The  conclusion  was  combated  in  the  opinion  by 
the  dissenting  judges. 

It  might  suffice  to  say  of  this  case,  that  the  facta  are  unlike 
the  facts  in  the  case  before  us.  There  it  was  a  question  of 
fact  as  to  whether  or  not  the  owner  had  received  her  trunk 
from  the  carrier ;  here  it  is  a  question  whether  there  is  evi- 
dence which  tends  to  show,  or  from  which  it  may  be  reason- 
ably inferred,  that  the  carrier  received  the  baggage  from  the 
owner.  Here  the  agent  was  held  out  as  having  general  au- 
thority to  receive  the  baggage  of  persons  intending  to  go 
upon  the  company's  trains ;  there  it  can  not  be  said  that  bag- 
gage-masters are  held  out  as  having  general  authority  to  make 
contracts  of  storage,  after  the  completion  and  performance  of 
the  contract  of  carriage. 

We  are  cited  to  the  case  of  Wright  v.  Caldwell,  3  Mich.  51. 
In  that  case  the  owner  of  the  trunk  placed  it  upon  a  steam- 
boat, but  he  did  not  deliver  it  to  any  one,  nor  call  the  atten- 
tion of  any  one  connected  with  the  boat  to  the  fact  that  he 
had  placed  the  trunk  upon  the  boat  for  carriage,  of  for  any 
other  purpose.  That  case  is  different  in  many  features  from 
.  the  case  in  hearing. 

Steamboats  carry  both  freight  and  passengers.  When  a 
trunk,  therefore,  is  placed  upon  a  steamboat  by  the  owner,  it 
may  be  as  freight  or  as  baggage,  according  to  circumstances. 
If  not  delivered  and  accepted  as  baggage,  and  the  owner  should 
allow  the  boat  to  depart  without  becoming  a  passenger,  it  is 
clear  that  he  could  not  recover,  as  for  lost  baggage.  But  if 
a  person  delivers  a  trunk  to  a  baggageman  of  a  railway  com- 
pany, and  it  is  received,  it  is  difficult  to  see  how  it  could  rea- 
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sonably  be  said  that  it  is  received  as  freight.  The  baggage- 
man is  held  out  as  having  authority  to  receive  baggage,  but 
he  is  not  held  out  as  having  authority  to  receive  freight.  The 
public  know  that  he  has  authority  to  receive  baggage,  and 
they  are  bound  to  know  that  he  has  not  authority  to  receive 
freight,  unless,  indeed,  he  acts  as  both  baggageman  and  freight 
agent.  When,  therefore,  a  trunk  is  delivered  to  an  agent  of 
a  railway  company  who  is  a  baggageman  only,  and  he  re- 
ceives it,  the  presumption  is  that  it  is  delivered  and  received 
5  baggage. 

The  cases  already  cited  by  us  show  that  a  railway  company 
/may  receive  a  trunk  as  baggage,  and  become  liable  for  its 
/  loss  as  such  before  transit,  upon  the  express  or  implied  un- 
/  derstandiug  that  the  owner  is  to  become  a  passenger,  although 
he  has  neither  purchased  a  ticket  nor  paid  tare.  In  such  a 
case  the  express  or  implied  agreement  to  become  a  passenger 
makes  the  owner  in  such  sense  a  passenger,  as  to  make  the 
railway  company  liable  for  the  loss  of  his  baggage  up  to  the 
time  when  the  train  leaves,  and  it  is  ascertained  that  the  owner 
has  not  kept  his  agreement  by  becoming  a  passenger.  If  the 
railway  company  is  willing  to  receive  a  trunk  as  baggage,  and 
assume  the  responsibility  of  holding  it  as  such  upon  the  ex- 
press or  implied  agreement  of  the  owner  to  become  a  pas- 
senger, there  is  nothing  to  prevent  it  so  doing. 

In  the  case  before  us,  the  evidence  tends  to  show  that  the 
trunk  was  so  received;  and  the  evidence  is  clear  that  appel- 
lee kept  heragreement  by  purchasing  a  ticket  for  passage  upon 
the  train  upon  which  she  informed  appellant  the  trunk  was 
to  go. 

We  have  thus  spoken  of  what  the  company  may  do.  In 
the  case  before  us,  whatever  was  done  in  behalf  of  the 
company  was  by  a  subordinate  agent,  and  the  further  con- 
tention of  appellant  is,  that  appellee's  evidence  shows  that 
the  agent  had  no  authority  to  accept  or  receive  baggage  in 
advance  of  the  train  upon  which  it  was  to  go,  and  in  advance 
of  the  purchase  of  a  ticket  or  the  payment  of  fare  by  the 
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owner.  In  other  words,  that  the  agent  had  do  authority  t 
receive  the  trunk  until  after  a  consummated  contract  o 
riage  by  the  payment  of  fare  had  been  entered  into  between  » 
the  owner  of  the  trunk  and  the  railway  company.  Appel- 
lee's evidence  does  show  that  the  authority  of  the  baggage- 
man was  thus  limited  by  the  rules  and  regulations  of  the 
company.  Whether  or  not  the  filing  of  the  demurrer  to  the 
evidence  withdrew  all  of  this  evidence  is  a  question  which, 
for  the  present,  we  do  not  decide,  but  treat  the  case  as  though 
that  evidence  were  to  be  considered. 

There  is  no  evidence  at  all  showing,  or  tending  to  show, 
that  appellee  had  any  knowledge  or  notice  of  the  rules  and 
regulations  limiting  the  authority  of  the  agent,  or  fixing  the 
manner  or  time  of  receiving  baggage  by  him.  Her  baggage 
having  been  received  upon  a  former  occasion,  under  like  cir- 
cumstances, might  well  have  led  her  to  believe  that  the  com- 
pany thus  received  baggage  in  advance  of  the  train,  and  in 
advance  of  the  purchase  of  a  ticket  or  the  payment  of  fare. 
And  she  might  well  have  been  confirmed  in  this  belief  by  the 
fact  that  upon  this  occasion  the  agent  received  the  baggage 
without  in  any  way  giving  notice  or  intimating  that  his 
authority  was  limited,  as  now  contended.  The  course  of  the 
agent  upon  this  occasion,  as  well  as  upon  the  former,  was  well 
calculated  to  prevent  any  inquiry  by  Appellee  as  to  any  rules 
or  regulations. 

Xor  is  there  any  evidence  that  the  public  generally  had  any 
notice  of  the  rules  and  regulations  so  limiting  the  authority 
of  the  agent.  Appellee,  we  must  presume,  acted  in  good 
faith,  with  no  notice  of  such  rules  and  regulations.  Having 
found  this,  and  that  her  trunk  was  delivered  to,  and  received 
by,  the  agent  as  baggage,  the  question  is,  must  appellee,  who 
U  without  wrong,  lose  the  value  of  her  trunk  and  its  con- 
tents because  the  railway  company  had  placed  a  limit  upon 
the  authority  of  its  agent?  That  she  must  thus  lose,  we 
think,  is  a  proposition  not  supported  either  by  reason  or  au- 
thority. 
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The  baggageman  was  the  agent  of  appellant,  with  general 
authority  to  receive  the  baggage  of  persons  intending  to  go 
upon  the  company's  trains.  He  was  so  held  out  to  the  pub- ! 
lie.  That  was  the  general  scope  of  his  business,  authority  ' 
and  agency.  Whatever  he  did  within  the  general  scope  of  ' 
this  agency  was  binding  upon  the  company,  unless  the  owner 
of  the  baggage,  in  some  way,  had  notice  of  a  limitation  im- 
posed upon  his  general  authority. 

Mr.  Wood,  in  his  work  on  Railway  Law,  vol.  1,  p.  447, 
citing  authorities  in  support  of  this  text,  says :  "  Strangers 
dealing  with  the  agent  of  a  corporation  are  not  bound  to  in- 
quire what  the  corporation  has  in  met  authorized  him  to  do, 
but  may  deal  with  him  in  reference  to  those  powers  which  it 
has  held  him  out  to  the  world  as  being  possessed  of, — in  other 
words,  in  reference  to  his  apparent  authority.  *  *  *  The 
maxim  qui  faeit  per  alium,  facit  per  ee  applies  with  full  force 
to  corporations ;  and  the  rule  is  not  a  doubtful  one,  either  in 
policy  or  principle,  that  in  transactions  where  one  of  two 
persons  must  sustain  a  loss,  the  loss  must  fall  upon  him  who 
has  made  it  possible  for  the  other,  innocently,  to  be  placed  in 
a  position  where  loss  might  result  to  him  except  for  the  appli- 
cation of  this  rule.  It  would  be  disastrous  to  commercial,  as 
well  as  other  interests,  if  a  person,  by  acting  through  the 
agency  of  another,  could  shield  himself  from  liability  for 
such  person's  acts  ad  libitum.  Fortunately,  no  such  rule  ex- 
ists, and  he  who  intrusts  authority  to  another,  in  whatever 
department  of  business,  is  bound  by  all  that  is  done  by  his 
agent  within  the  scope  of  his  apparent  power,  and  can  not 
screen  himself  from  the  consequences  thereof  upon  the  ground 
that  no  authority  in  fact  was  given  him  to  do  the  particular  act, 
unless  the  act  was  clearly  in  excess  of  his  apparent  authority, 
or  was  done  under  such  circumstances  as  to  put  the  person 
dealing  with  him  upon  inquiry  as  to  his  real  authority.  *  * 
The  rule  may  be  said  to  be,  that  restrictions  upon  an  agent's 
apparent  authority  are  not  binding  upon  third  persons,  where 
there  is  nothing  to  put  them  upon  inquiry  as  to  the  extent  of 
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his  actual  authority-.  The  question  is  not  what  the  powers 
of  the  agent  in  fact  were,  but  what  power  did  the  company 
hold  him  out  as  possessing?  From  the  business  with  which 
the  agent  was  intrusted,  had  the  person  dealing  with  him  a 
right  to  understand  that  he  had  authority  to  do  the  particu- 
lar act,  in  reference  to  which  the  principal  denies  his  au- 
thority?" And  again,  at  page  425,  of  the  same  volume,  the 
author  says :  "  So  station  agents  are  presumed  to  have  power 
to  make  contracts  for  their  railroads  for  the  transportation  of 
freight.  The  limitations  on  their  powers  the  public  can  not 
take  notice  of,  unless  they  are  conveyed  to  the  public  in  such 
a  manner  as  to  authorize  the  inference  that  shippers  are  ap- 
prised of  them." 

These  are  familiar  principles,  aud  supported  by  authority 
everywhere.  Evansville,  etc.,  B.  B.  Co.  v.  MoKee,  99  Ind.  519 
(50  Am.  R.  102) ;  Louisville,  etc.,  B.  W.  Co.  v.  Mo  Vay,  98  Ind. 
391  (49  Am.  K.  770) ;  Pennsylvania  Co.  v.  Weddle,  100  Ind.  138 ; 
Pruitt  v.  Hannibal,  etc.,  R.  R.  Co.,  62  Mo.  527;  Bodinev. 
Exchange  Fire  Ins.  Co.,  51  N.  Y.  117  (10  Am.  R.  566) ;  In- 
surance Co.  v.  Wilkinson,  13  Wall.  222 ;  Eclectic  Life  In*.  Co.  v. 
Fahrenkrug,  68  III.  463 ;  Farmers,  etc.,  Ins.  Co.  v.  Ckestnut,  50 
III.  Ill;  Hutchinson  Carriers,  sections  267—8-9;  Heenrioh 
v.  Pullman,  etc.,  Co.,  18  C.  L.  J.  293. 

The  facts  in  the  case  of  Armour  v.  Michigan  Central  R.  R. 
Co.,  65  N.  Y.  1 11  (22  Am.  R.  603),  are  these :  M.  got  from  the 
company's  agent  two  bills  of  lading  for  a  quantity  of  lard,  con-  < 
signed  to  the  plaintiffs  at  New  York.  These  bills  recited  the 
receipt  of  the  lard  by  the  company.  M.  made  drafts  upon  the 
plaintiffs  for  $7,200,  and  attached  thereto  the  bills  of  lading. 
Upon  the  faith  of  these  bills,  plaintiffs  paid  the  drafts.  The 
feet  was  that  the  railway  company's  agent  issued  these  bill" 
before  the  receipt  of  the  lard,  aud  it  never  was  received  by 
the  company.  The  company  defended  on  the  ground  that 
the  authority  of  Street,  its  agent,  was  eonfined  to  bills  of 
goods  actually  within  its  control,  and  that  as  the  lard  had 
not  been  delivered  when  the  bills  of  lading  were*  issued  by 
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him,  he  exceeded  his  authority  and  the  company  was  not 
liable  to  the  plaintiffs  who  liad  paid  the  drafts  upon  the  faith 
of  the  bills. 

In  answer  to  this  argument  the  court,  amongst  other  things, 
said :  "  Street,  having  power  to  issue  bills  direct  to  consignees 
for  goods  actually  in  the  possession  of  the  defendant,  and  the 
present  bills  being  in  no  ways  distinguishable  in  form  from 
those  which  were  usually  employed,  he  must  be  considered 
as  having  the  necessary  authority  as  to  the  plaintiffs  acting 
in  good  faith," 

A  case,  involving  a  state  of  facts  almost  identically  the 
same  as  involved  in  the  case  last  above,  has  recently  been  de- 
cided by  the  Supreme  Court  of  Pennsylvania.  Brooke.v.  New 
York,  etc.,  R.  R.  Co.,  1  Cent.  Rep.  123,  citing  and*  approving 
Armour  v.  Michigan  Central  R.  R,  Co.,  supra.  The  court 
said :  "  It  is  contended  that,  inasmuch  as  no  authority,  real 
or  apparent,  to  issue  bills  of  lading  without  receiving  the 
goods  mentioned  therein,  has  actually  been  given  by  the  rail- 
road company  to  Weiss  (agent),  it  was  not  in  any  manner  re- 
sponsible for  his  unauthorized  act,  even  as  to  innocent  third 
parties  who  were  misled  and  injured  thereby.  We  can  not 
assent  to  this  proposition.  As  between  principal  and  third 
parties,  the  true  limit  of  the  agent's  authority  to  bind  the 
former  is  the  apparent  authority  with  which  the  agent  is  in- 
vested, but,  as  between  the  principal  and  the  agent,  the  true 
•  limit  is  the  express  authority  or  instruction  given  to  the 
agent.  Evans  Agency,  594,  606 ;  Adams  Ex.  Co.  v.  Schles- 
singer,  75  Fa.  St.  246.  The  principal  is  bound  by  all  the  acts 
of  his  agent  within  the  scope  of  the  authority  which  he  held 
him  out  to  the  world  to  possess,  notwithstanding  the  agent 
acted  contrary  to  instructions,  and  this  is  especially  the  case 
with  officers  and  agents  of  corporations.  Since  a  corporation 
acts  only  through  agents  it  is  bound  by  its  agents'  contracts 
when  made  ostensibly  within  the  range  of  their  office." 

The  decisions  in  the  two  cases  last  above  were  made  to  turn 
to  some  extent  upon  the  doctrine  of  estoppel ;  that  where  one 
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of  two  persons  must  suffer  by  the  wrong  of  a  third,  he  shall 
lose  who  puts  the  third  person  id  a  position  to  commit  the 
wrong.  That  doctrine  may  well  be  applied  to  the  case  be- 
fore us.  Appellant's  agent  had  general  authority  to  receive 
the  baggage  of  persons  intending  to  go  upon  its  trains.  It 
is  claimed  that  the  company  had  put  a  limit  upon  his  authority, 
as  to  the  time  and  manner  of  receiving  such  baggage.  This 
limitation  was  not  known  to  appellee,  nor  was  there  anything 
to  put  her  upon  inquiry ;  on  the  contrary,  the  course  of  the 
agent  was  such  as  to  prevent  inquiry. 

Acting  within  the  general  scope  of  hia  employment,  the 
agent  received  the  trunk  as  baggage,  and  then  abandoned  all 
care  of  it,  and  left  it  upon  the  platform.  If  he  had  declined 
lo  receive  the  trunk,  it  would  not  have  been  lost.  By  his 
wrong  it  was  lost.  Appellant  placed  him  in  a  position,  and 
clothed  with  apparent  authority,  to  receive  the  trunk  as  he 
<lki.  Appellee  having  relied  upon  his  apparent  authority,  and 
having  upon  this  reliance  placed  her  trunk  in  his  possession, 
the  railway  company  can  not  now,  to  escape  liability,  be  heard 
to  say  that  in  receiving  the  trunk  the  agent  exceeded  his  real 
authority. 

Of  course,  railroad  companies  do  not  give  out  that  their 
baggage-rooms  are  store-houses,  and  hence  the  public  have 
no  right  to  assume  that  they  are  such.  Persons  would  have 
do  right  to  send  their  baggage  to  such  baggage -rooms  to  be 
kept  in  store,  or  to  be  kept  for  an  unreasonable  time  as  bag- 
gage awaiting  trains.  The  time  prior  to  a  train,  therefore, 
must  be  a  reasonable  time.  If  the  time  should  be  unreason- 
able, that  of  itself  might  be  sufficient  to  put  persons  upon  in- 
quiry even  though  the  baggage  should  be  received  by  the 
agent.  The  time  in  this  case,  from  9 :  30  at  night  until  the 
4:25  morning  train,  was  not  unreasonable,  nor  of  itself  suf- 
ficient to  put  appellee  upon  inquiry  as  to  the  authority  of  the 
agent  to  receive  the  baggage. 

In  support  of  the  contention  that  appellee  was  bound  to 
know  of  the  rules  and  regulations  limiting  the  manner  and 
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time  of  the  receipt  of  baggage  by  the  agent,  appellant's 
counsel  cite  the  cases  of  Eaton  v.  Delaware,  etc.,  R.  R.  Co., 
57  N.  Y.  382  (15  Am.  R.  513),  Cleveland,  etc.,  R.  W.  Co.  v. 
Bartram,  11  Ohio  St.  457,  and  Elkint  v.  Boston,  etc.,  R.  R. 
Co.,  23  N.  H.  275.  These  cases  assert  the  familiar  doctrine 
that  all  persons  are  bound  to  know  that  freight  trains  are  for 
the  carrying  of  freight,  and  passenger  trains  for  the  carrying 
of  passengers,  and  hence  must  also  take  notice  of  the  rules  and 
regulations  of  railway  companies,  by  and  under  which  freight 
may  be  sent  upon  passenger  trains,  or  passengers  may  go  upon 
freight  trains.  The  fact  that  there  are  freight  and  passenger 
trains  is  notice  to  the  public  that  the  carrier  has  made  a  di- 
vision of  its  business.  Persons  are,  therefore,  bound  to  know 
that  they  can  not,  as  a  matter  of  right,  travel  upon  freight 
trains ;  that  if  allowed  upon  them  at  all,  it  must  be  by  spe- 
cial leave  and  as  a  special  favor,  or  under  such  rules  and  reg- 
ulations as  the  railway  companies  may  have  adopted.  They 
are  bound  to  know  these  things,  because  the  division  of  the 
carrier's  business  puts  them  upon  inquiry. 

In  the  case  of  Ohio,  etc.,  R.  W.  Co.  v.  Hatton,  60  Ind.  12, 
cited  by  appellant's  counsel,  it  was  held  that  it  is  the  duty 
of  persons,  before  taking  passage  upon  trains,  to  ascertain 
whether  or  not,  under  the  running  regulations  of  the  com- 
pany, they  will  stop  at  the  stations  to  which  such  persons 
may  wish  to  go. 

It  is  notorious,  that  in  the  rapid  transportation  of  through 
passengers,  all  trains  do  not  stop  at  every  station.  They  are 
not  held  out  as  so  stopping.  And  hence  it  is,  that  persons 
are  put  upon  inquiry,  and  must  ascertain  whether  or  not  any 
particular  train  stops  at  their  particular  station.  This  is  a 
different  case  from  that  of  clothing  an  agent  with  apparent 
general  authority,  and  imposing  secret  limitations  with  noth- 
ing to  put  persons  upon  inquiry. 

We  have  extended  this  opinion  somewhat,  on  account  of 
the  importance  of  the  questions  involved,  and  the  earnest- 
ness and  ability  with  which  those  questions  have  been  dis- 
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cussed  by  counsel.     After  this  extended  and  careful  exam- 
ination, we  are  clear  in  our  opinion  that  the  judgment  should 
be  affirmed.     It  is,  therefore,  affirmed  with  costs. 
Mitchell,  J.,  did  not  participate  in  the  decision  of  this 
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From  the  Dearborn  Circuit  Court. 
B.  D.  McMullen,  for  appellant. 
/.  K.  Thompson,  for  appellees. 

Howe,  J. — The  sustaining  of  appellees'  demurrer  to  his 
complaint,  for  the  alleged  want  of  sufficient  facts  therein  to 
constitute  a  cause  of  action,  is  the  only  error  of  which  the 
appellant  complains  in  this  court. 

In  his  complaint  the  appellant  Huseman  alleged  that  the 
appellee  Sims  was  the  sheriff  of  Dearborn  county  and  had 
been  such  for  two  years  prior  to  October  1st,  1883;  that, 
on  the  5th  day  of  October,  1882,  the  appellees  Flacke  and 
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Schulze  obtained  a  judgment  in  the  Dearborn  Circuit  Court 
for  the  sum  of  $1,059.25;  that,  of  the  money  so  recovered 
in  such  judgment,  the  sum  of  $750  was  due  as  rent  on  a 
written  lease  for  certain  real  estate,  theretofore  leased  to  ap- 
pellant by  the  appellees  Placke  and  Schulze,  and  the  sum  of 
$250  of  such  judgment,  including  costs,  was  for  damages  as- 
sessed against  appellant  for  the  unlawful  detention  of  such 
real  estate  after  the  expiration  of  such  lease ;  that  the  appel- 
lees levied  upon  and  sold,  of  appellant's  property,  more  than 
three  hundred  dollars'  worth,  over  and  above  the  property 
herein  claimed  as  exempt ;  that,  on  the  6th  day  of  October, 
1882,  the  appellees  Placke  and  Schulze  caused  to  be  issued 
out  of  the  clerk's  office  of  such  court  an  execution  for  the 
collection  of  such  judgment;  that  such  execution  was  de- 
livered to  sheriff  Sims,  on  the  6th  day  of  October,  1882, 
and,  by  virtue  of  such  execution,  sheriff  Sims  levied  on  all 
of  appellant's  property ;  that  the  appellant  filed  his  schedule 
and  demanded  that  the  property  specified  therein,  after  de- 
ducting the  said  sum  of  $250  for  damages  for  unlawful  de- 
tention, be  set  off  to  him  as  exempt  from  levy  and  sale  under 
such  execution,  which  the  appellees  refused  to  do,  but  pro- 
ceeded to  advertise  such  property  and  sold  the  same ;  that 
the  appellant  was,  at  the  time  of  such  levy  and  sale,  and  had 
been  since,  a  resident  householder  and  citizen  of  the  county 
of  Dearborn,  in  the  State  of  Indiana,  and  was  and  had  been 
entitled  to  exemption.  A  copy  of  the  appellant's  schedule 
and  appraisement  was  filed  with  and  made  part  of  the  com- 
plaint. And  the  appellant  said,  that,  by  means  of  the  prem- 
ises, he  was  damaged  in  the  sum  of  $600,  for  which  and 
for  all  proper  relief  he  demanded  judgment. 

The  joint  demurrer  of  all  the  appellees  to  appellant's  com- 
plaint was  sustained  by  the  court.  The  only  question  we  are 
required  to  consider  and  decide  may  be  thus  stated:  Does 
the  appellant's  complaint,  the  substance  of  which  we  have 
given  almost  in  his  own  language,  state  facts  sufficient  to  con- 
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gtitute  a  cause  of  action  in  his  favor  and  against  the  appellees 
or  either  of  them  ? 

In  discussing  the  sufficiency  of  appellant's  complaint  ap- 
pellees' learned  counsel  says:  "  The  complaint,  we  submit,  is 
manifestly  bad  for  two  reasons,  namely : 

"1st.  The  execution  was  issued  on  a  judgment,  not  founded 
on  contract,  but  on  tort,  and  no  exemption  is  allowed ;  and, 

"  2d.  The  complaint  does  not  show  that  the  appellant  en- 
titled himself  to  claim  an  exemption. 

"Considering  these  objections  to  the  complaint  in  the  in- 
verse order  of  their  statement,  the  so-called  exhibit  filed  with 
the  complaint,  to  wit,  the  copy  of  appellant's  schedule  and 
appraisement,  is  not  a  proper  exhibit,  and  hence  is  no  part 
of  the  complaint,  and  can  not  be  looked  to  in  determining  the 
question  of  its  sufficiency.  State,  ex  rel.,  v.  Bead,  94  Ind. 
103;  Gmwell  v.  ConweU,  100  Ind.  437." 

We  are  of  opinion  that  the  second  objection  urged  by  ap- 
pellees' counsel  in  argument  to  the  sufficiency  of  appellant's 
complaint  is  well  taken,  and  must  be  sustained.  Appellant 
has  sued  in  this  action  to  recover  damages  for  the  alleged  un- 
lawful seizure  and  sale  upon  execution  of  his  property,  which 
he  had  the  right  to  claim,  and  had  in  fact  claimed,  as  he  aver- 
red, as  exempt  from  such  seizure  and  sale.  It  can  not  be  said 
with  any  degree  of  accuracy,  that  the  schedule  and  appraise- 
ment of  appellant's  property  were,  in  any  proper  sense, 
the  foundation  of  his  alleged  cause  of  action  which  he  at- 
tempted to  state  in  his  complaint.  Under  section  362,  R. 
S.  1881,  it  is  only  where  the  complaint  is  founded  upon 
a  written  instrument  that  the  filing  of  a  copy  thereof  with 
the  complaint  makes  such  copy  a  part  of  the  record;  in- 
deed, it  may  well  be  doubted,  we  think,  whether  the  ap- 
appellant's  schedule  and  appraisement  were  a  "written  in- 
strument," within  the  meaning  of  that  expression  as  used  in 
the  statute.  Jones  v.  Levi,  72  Ind.  586;  Hopper  v.  Lucas, 
86  Ind.  43 ;  Oonwell  v.  Oonwell,  supra. 
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The  copy  of  appellant's  schedule  and  appraisement  is  no 
part  of  his  complaint,  and,  therefore,  we  can  not  look  to  such 
copy  in  aid  of  the  averments  of  the  complaint  or  to  supply 
an  omitted  averment.  It  is  certain  the  complaint  fails  to 
show  that  the  appellant,  in  claiming  his  exemption,  had  sub- 
stantially complied  with  the  requirements  of  section  714,  R. 
S.  1881,  in  this,  that  he  had  made  and  subscribed  the  affi- 
davit, of  and  concerning  his  property,  which  the  statute  im- 
peratively required  of  him,  before  he  could  be  entitled  to 
claim  the  benefit  of  any  of  the  provisions  of  our  exemption 
laws.  In  State,  ex  re?.,  v.  Read,  supra,  the  court  said ;  "  It 
is  not  necessary  to  set  forth  the  schedule  in  an  answer,  as  it 
is  not  the  foundation  of  the  defence.  Hail  v.  Hough,  24  Ind. 
273.  The  defence  consists  of  the  right  to  the  exemption  and 
a  compliance  with  the  statutory  requirements  as  to  making, 
verifying  and  filing  the  schedule.  An  answer,  which  shows 
the  person  to  be  entitled  to  the  exemption  and  to  have  filed 
such  a  schedule  as  the  law  requires  with  the  proper  officer, 
is  good.  This  is  done  in  the  present  instance  by  fully  stating 
all  the  material  fact?,  and  this  is  the  proper  method." 

In  the  case  in  hand,  the  appellant  did  not  fully  state  in  his 
complaint  all  the  material  facts  necessary  to  ahow  his  sub- 
stantial compliance  with'  the  requirements  of  section  714,  evr 
pra.  Therefore  his  complaint  was  bad  for  the  second  reason 
assigned  as  above  by  appellees'  counsel ;  and  this  conclusion 
renders  it  unnecessary  for  us  to  consider  the  first  reason  as- 
signed as  above  by  such  counsel. 

The  demurrer  to  the  complaint  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 
Filed  Dec.  30, 1885. 
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Washburn  v.  The  Board  of  Commissioners  of  Shelby 

COUNTY. 

Dehurrer  to  Evidence. — Exdiuion  cf  Competent  Evidence. — Practiix. — By 
demurring  to  evidence  the  defendant  doea  not  deprive  the  plaintiff  of 
the  right  to  make  available'queetions  upon  rulings  excluding  evidence. 

TowHsHif  Trustee. — Poimr  to  Employ  Physician  /or  Poor.—  Where  the 
physician  employed  by  the  county  refuses  to  treat  a  poor  person  who  is 
in  urgent  need  of  medical  attention,  the  township  trustee  has  authority 
to  employ  another  physician. 

Sake.  -  -  .Ecufence.  —  Dwlaralima  of  Trvtlte  at  to  Payment . —  In  an  action 
(gainst  the  county  by  a  physician  employed  by  a  township  trustee  to 
treat  one  in  need  of  immediate  attention,  the  declarations  of  the  trustee 
concerning  payment  for  services  so  rendered  are  admissible  in  evidence. 

From  the  Shelby  Circuit  Court. 

,T.  B.  Adams  and  L.  T.  Mickener,  for  appellant. 

£  K.  Adams  and  L\  J.  Hackney,  for  appellee. 

Elliott,  J.— In  the  fall  of  1882,  Benjamin  C.  Allen,  a 
poor  person,  had  his  hand  so  seriously  injured  in  a  saw-mill 
as  to  make  it  necessary  to  amputate  it.  The  appellant  was 
a  physician,  living  at  Waldron,  Liberty  townsffip,  Shelby 
county,  and  while  at  supper  he  was  called  to  attend  to  Allen, 
whom  he  found  sitting  on  the  step  of  his  office  waiting  for 
him.  The  messenger  who  had  called  the  appellant  asked  the 
latter  if  he  did  not  need  assistance,  and  receiving  an  affirm- 
ative answer,  he  summoned  Dr.  McCain  the  physician  em- 
ployed by  the  county  to  attend  the  poor.  Dr.  McCain  was 
asked  to  attend  to  the  patient,  but  peremptorily  refused  for 
the  reason  that  Dr.  Washburn  had  been  first  called  to  the  case. 
The  township  trustee  was  informed  by  Dr.  Washburn  that  he 
had  amputated  Allen's  hand,  and  the  trustee  said  to  him,  that 
he  had  commenced  the  case  and  "  must  go  ahead  with  it." 

The  appellant  offered  to  prove  what  was  said  by  the  trus- 
tee concerning  paying  for  the  services  rendered  Allen,  but 
the  court  excluded  the  evidence. 
Vol.  104.— 21 
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We  do  not  think  that  the  fact  that  the  appellee  demurred 
to  the  appellant's  evidence  precludes  him  from  availing  him- 
self of  a  ruling  excluding  competent  evidence.  To  hold 
that  a  party  by  demurring  to  evidence  may  render  unavail- 
ing a  ruling,  made  against  his  adversary,  excluding  compe- 
tent testimony,  would  work  great  injustice,  for,  by  so  holding 
we  should  lay  down  a  rale  that  would  enable  a  defendant  to 
secure  erroneous  rulings  on  the  admission  of  evidence,  and 
then,  by  demurring  to  the  evidence  admitted,  deprive  die 
plaintiff  of  the  benefit  of  the  rulings  excluding  evidence, 
however  erroneous  they  might  be,  and  however  great  the  in- 
jury clone  to  him  by  such  rulings.  The  case  is  not  at  all 
like  that  of  the  demurring  party  asking  a  review  of  rulings 
upon  the  admission  and  exclusion  of  evidence,  for  he,  by  his 
own  act,  submits  the  cause  for  decision  upon  the  evidence  re- 
ceived by  the  court,  and  thus  impliedly  waives  all  questions 
upon  rulings  made  in  the  course  of  the  trial,  but  his  adver- 
sary does  no  affirmative  act  waiving  rulings  to  which  he  has 
reserved  proper  and  timely  exceptions.  If  the  rule  were 
that  the  party  compelled  to  join  in  the  demurrer  to  the  evi- 
dence waived  all  questions  reserved  upon  rulings  made  in 
the  course  of  the  trial,  then  he  would  be  completely  at  the 
mercy  of  his  adversary  and  might  be  deprived,  without  any 
fault  on  his  part,  of  the  evidence  upon  which  his  case  de- 
pended. We  hold  that  a  defendant  who  demurs  to  the  evi- 
dence can  not  deprive  the  plaintiff  of  the  right  to  make 
available  questions  upon  rulings  excluding  evidence. 

We  think  that  the  declarations  of  the  township  trustee 
ought  to  have  been  admitted.  There  was  testimony  tending 
to  prove  that  the  case  was  one  of  emergency,  that  the  phy- 
sician employed  by  the  county  had  refused  to  treat  the  in- 
jured man ;  and  in  such  a  case  the  township  trustee,  who  is  by 
virtue  of  his  office  overseer  of  the  poor,  had  authority  to 
sanction  the  employment  of  another  physician.  We  do  not 
hold  that  in  ordinary  cases  the  township  trustee  has  authority 
to  call  in  any  other  physician  than  the  one  employed  by  the 
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county.  On  the  contrary,  our  opinion  is  that  in  ordinary 
cases  he  has  no  authority  to  call  any  other  than  the  physi- 
cian engaged  by  the  board  of  commissioners.  Where,  how- 
ever, that  physician  refuses  to  act,  and  there  is  a  case  re- 
quiring immediate  treatment,  the  township  trustee  may  call 
another  physician.  We  can  not  believe  that  the  law  intended 
that  a  poor  map  or  woman  urgently  in  need  of  medical  or 
surgical  attention  should  be  left  to  suffer  in  cases  where  the 
county  physician  refuses  to  render  professional  services.  The 
authority  to  take  measures  to  prevent,  if  possible,  suffering 
and  death,  must  be  lodged  in  some  local  officer,  for  it  cer- 
tainly was  never  intended  that  the  sufferer  should  wait  until 
the  hoard  of  commissioners  could  be  called  together  and  an 
order  obtained  authorizing  the  employment  of  a  physician. 

The  decided  cases  support  the  views  we  have  expressed. 
Thus,  in  Board,  etc.,  v.  Beaton,  90  Ind.  158,  it  was  held  that  the 
trustee  might  employ  a  physician  in  a  case  where  the  county 
physician  lived  so  far  distant  from  the  sick  person  as  to  be 
unable  to  give  the  sick  person  the  attention  he  required.  It 
was  held  in  Conner  v.  Board,  etc.,  57  Ind.  15,  that  where  the 
county  physician  abandoned  his  contract,  the  trustee  might 
employ  another  physician.  The  decision  in  Board,  etc,  v. 
Ritter,  90  Ind.  362,  affirms  that  there  are  cases  in  which  the 
township  trustee,  as  overseer  of  the  poor,  has  authority  to 
employ  a  physician  althongh  one  had  been  previously  em- 
ployed by  the  county.  The  decision  in  Board,  etc.,  v.  Boyn- 
ton,  30  Ind.  359,  correctly  states  the  general  rule,  that  where 
a  county  physician  has  been  employed,  the  township  trustee 
can  not  employ  another,  but  that  decision  does  not  apply  to 
a  case  where  the  county  physician  refuses  to  render  service 
to  a  poor  person  needing  immediate  attention. 

The  trial  court  erred  in  not  admitting  in  evidence  the  dec- 
larations of  the  township  trustee,  and  the  judgment  is  re- 
versed, with  instructions  to  grant  the  appellant  a  new  trial. 

Hied  Dec  8, 1886;  motion  to  modify  judgment  overruled  Dec.  29, 1885. 
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No.  11,643. 
Day  v.  Henby. 

Jurisdiction. — Ftta. — Where  the  want  of  jurisdiction  is  net  apparent,  the 
question  must  be  presented  by  plea. 

Same. — Appearance. —  Waiver. — Jutticr.  of  the  fta«.— By  appearing  to  an  ac- 
tion before  a  justice  of  the  peace,  and  going  to  trial  without  pleading 
to  the  jurisdiction  of  the  court,  a  part;  waives  all  questions  relating  to 
the  service  of  process  or  jurisdiction  of  the  justice. 

Evidence. — Agency. — Pleading. — In  an  action  to  reeOTW  for  work  and 
labor  performed  for  the  defendant,  evidence  that  the  person  who  em- 
ployed the  plaintiff  was  the  agent  of  the  defendant,  is  admissible  with' 
oat  averring  the  agency  in  the  complaint. 

Practice. — Judgment  nan  Obstante  Veredicto.— Judgment  can  not  be  ren- 
dered nan  obstante  on  answers  to  interrogatories  returned  by  the  jury  with 
their  general  verdict,  unless  the  former  are  inconsistent  with  the  verdict 

From  the  Crawford  Circuit  Court. 

T.  J.  Jackson  and  ./.  L.  Haddarth,  for  appellant. 

N.  R.  Ptckinpaugh  and  W.  T.  Zenor,  for  appellee. 

Mitchell,  J, — This  suit  was  commenced  before  a  justice 
of  the  peace.  The  complaint  charged  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  one  hundred  and 
twelve  dollars,  for  work  and  labor  performed  by  the  plain- 
tiff for  the  defendant  in  his  mill,  from  July,  1882,  to  May 
12th,  1883,  at  the  special  request  of  the  defendant.  With 
the  complaint  there  was  filed  a  sufficient  bill  of  particulars 
which  was  referred  to  therein. 

On  the  day  set  for  trial,  the  record  recites  that  the  parties 
appeared,  and  the  defendant  moved  to  dismiss  the  action,  for 
the  reason  that  the  court  had  no  jurisdiction,  and  because  there 
was  no  legal  service  of  summons.  This  motion  was  over- 
ruled, and  the  defendant  thereupon  moved  to  dismiss  because 
the  complaint  did  not  state  a  cause  of  action.  After  this  last 
motion  was  overruled,  a  trial  was  had  resulting  in  a  judgment 
for  the  plaintiff. 

The  case  was  removed  by  appeal  to  the  Crawford  Circuit 
Court,  where  the  several  motions  made  before  the  justice  were 
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renewed,  and  again  overruled.  A  trial  by  jury  resulting  ad- 
versely to  the  appellant,  the  record  is  brought  here  on  appeal 
for  review. 

It  is  contended,  first,  that  the  court  erred  in  overruling  the 
motion  to  dismiss  for  want  of  jurisdiction  of  the  justice,  and 
because  the  defendant  was  not  legally  served  with  summons. 

The  complaint  filed  with  the  justice  exhibited  a  canse  of 
action  within  the  jurisdiction  of  the  court,  and  as  the  record 
shows  that  the  defendant  appeared,  the  justice  had  jurisdiction 
both  of  the  subject-matter  of  the  action  and  of  the  person  of 
the  defendant.  The  argument  here  is  that  the  appellant  was 
sued  out  of  the  township  in  which  he  resided,  and  for  that 
reason  the  justice  had  no  jurisdiction  over  his  person  and  the 
constable  had  no  legal  right  to  serve  him  with  process.  "Where 
the  defendant  resided  did  not  appear  on  the  face  of  the  pa- 
pers, and  since  no  objection  to  the  jurisdiction  of  the  court 
was  disclosed  by  the  record,  that  question  could  only  have 
been  presented  by  a  proper  plea.  Appearing  to  the  action  - 
and  going  to  trial  before  the  justice  without  pleading  to  the 
jurisdiction  of  the  court  was  an  effectual  waiver  of  all  ques- 
tions relating  to  the  service  of  the  summons  or  jurisdiction 
of  the  justice.  Ludwick  v.  Beckamire,  15  Ind.  198 ;  Storm  v. 
Worland,  19  Ind.  203 ;  Grass  v.  Hess,  37  Ind.  193 ;  Nesbit 
v.  Long,  37  Ind.  300.  Whether  the  court  had  jurisdiction  of 
the  defendant  or  not,  could  not  be  raised  by  a  motion  to  dis- 

The  complaint  was  amply  sufficient,  and  there  was  no  er- 
ror in  overruling  the  motion  to  dismiss  the  action  for  want 
of  a  statement  of  a  cause  of  action. 

The  plaintiff  testified  that  he  was  employed  by  one  Wil- 
son, and  that  the  work  and  labor  sued  for  was  performed 
under  such  employment.  An  attempt  is  made  to  present  a 
question  upon  the  ruling  of  the  court  in  admitting  evidence 
to  prove  that  Wilson  was  the  defendant's  agent.  The  bill 
of  exceptions,  admitting  it  to  be  properly  in  the  record,  pre- 
sents no  question  for  decision.     All  that  is  said  in  the  bill  is, 
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that  the  "  Defendant  objected  to  plaintiff  attempting  to  prove 
the  agency  of  said  George  W.  Wilson,  for  the  reason  there 
was  no  such  allegation  in  the  complaint,"  etc.  How  or  by 
whom  the  plaintiff  attempted  to  prove  the  agency  is  not  dis- 
closed, nor  is  there  any  specific  evidence  objected  to  so  far  as 
appears.  Of  course,  it  was  proper  to  prove,  if  it  was  the  feet, 
that  Wilson  was  the  defendant's  agent  and  employed  the 
plaintiff  on  the  defendant's  account.  It  was  not  necessary 
that  the  agency  should  have  been  averred  in  the  complaint 
in  order  to  admit  such  proof. 

With  their  general  verdict  the  jury  returned  answers  to 
special  interrogatories  propounded  by  the  respective  parties. 
It  is  insisted  that  the  court  erred  in  overruling  appellant's 
motion  for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict. 

The  contested  point  in  the  case  was,  whether  one  George 
W.  Wilson,  who  employed  the  plaintiff  to  work  in  the  de- 
fendant's saw-mill,  was  at  the  time  of  such  employment  the 
agent  of  the  defendant,  and  employed  plaintiff  on  defendant's 
behalf,  or  whether  he  employed  him  on  his  own  account. 

Without  prolonging  the  opinion  by  setting  out  the  inter- 
rogatories and  the  answers  thereto,  it  is  sufficient  to  say  it  is 
plainly  apparent  that  they  are  not  inconsistent  with  the  general 
verdict.  In  answer  to  the  fourth  interrogatory  propounded 
by  plaintiff,  and  the  second  by  the  defendant,  the  jury  return 
explicitly  that  the  evidence  shows  that  Wilson  was  the  au- 
thorized agent  of  the  defendant.  The  appellant's  motion  for 
judgment  in  his  favor  was  properly  overruled. 

The  only  remaining  question  discussed  is,  that  the  court 
erred  in  overruling  the  appellant's  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  was  not  sustained  by  the  evidence. 
It  may  be  conceded  that  the  evidence  strongly  preponderates 
in  favor  of  the  defendant  below.  If  it  was  permitted  this 
court,  as  it  was  the  duty  of  the  trial  court  on  the  motion  for 
a  new  trial,  to  weigh  the  testimony  and  determine  whether 
or  not  there  was  sufficient  evidence  to  support  the  general 
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verdict  and  special  findings,  we  would  unhesitatingly  say,  as 
the  evidence  appears  in  the  record,  that  the  verdict  is  mani- 
festly against  the  weight  of  the  evidence. 

Under  well  settled  rules  we  are,  however,  only  permitted 
to  ascertain  whether  there  was  evidence  fairly  tending  to  sus- 
tain the  verdict,  and  as  there  is  some  evidence  which,  if  be- 
lieved, tends  to  support  the  conclusions  reached  by  the  jury, 
we  can  not  under  the  rule  disturb  their  finding. 

The  judgment  is  accordingly  affirmed,  with  costs. 

Hied  Dec  31, 1866. 


Walker,  Administratrix,  v.  Heller  et  al. 

Decedents'  Estates. — Appeal. — £010  qf  Chse. — Prartiee.— Where  an  appeal 
is  perfected  by  an  administrator  under  the>)aw  as  previously  declared  by 
the  Supreme  Court,  and  under  that  law  a  motion  to  dismiss  the  appeal 
is  overruled,  that  ruling,  whether  erroneous  or  not,  is  the  law  of  the  case, 
and  a  subsequent  motion  to  dismiss,  founded  upon  a  different  decla- 
ration of  the  law  in  another  case,  will  be  overruled. 

$mz.— Statement  of  Claim.— Although  the  statute  (section  2310,  B,  a  1881 ) 
requires ouly  "a  succinct  and  definite  statement"  of  the  claim  against 
a  decedent's  estate,  such  statement  must  contain  sufficient  facts  to  show 
prima  Jaeit  that  the  estate  is  indebted  to  the  claimant,  or  it  is  bad  on  de- 

Same.-  -Claim  Shomng  Onvte  qf  Action  in  Third  Person. — Where  the  state- 
ment shows  a  cause  of  action  in  favor  of  some  person  other  than  the 
claimant,  it  is  bad  on  demurrer  for  want  of  facts. 

Same.— Trurt. — Pleading. — An  allegation  in  a  complaint  against  a  dece- 
dent's estate,  that  the  decedent  died  without  having  paid  to  the  plain  tiff 
certain  money  placed  in  his  bands  by  a  third  person  for  the  benefit  of 
the  plaintiff,  and  that  it  is  due  and  unpaid,  is  sufficient  after  verdict  to 
show  that  the  decedent  at  his  death,  and  his  administrator  upon  the  fil- 
ing of  the  claim,  still  retained  such  money. 

Same.— Demand.— The  filing  of  a  claim  against  a  decedent's  estate  consti- 
tutes a  sufficient  demand  Against  the  administrator,     f  t  Is  n 
to  aver  a  previous  demand. 
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PRACTICE. — Judgment  on  Bad  Pleading. — Where  the  record  affirmatively 
■ !  shows  that  the  judgment  rests  upon  two  pleadings,  one  of  which  is  bid, 
it  will  be  reversed  for  a  new  trial. 

From  the  Hancock  Circuit  Court. 

/.  A.  New  and  J.  W.  Jones,  for  appellant. 

A.  L.  Ogg,  for  appellees. 

Howk,  J.— On  the  12th  day  of  December,  1882,  the  appel- 
lee Thomas  L.  Marsh  Hied  his  verified  claim  against  the  estate 
of  Meredith  Walker,  deceased,  of  which  estate  the  appellant 
was  then  and  since  administratrix,  it)  the  clerk's  office  of  the 
court  below.  Afterwards,  such  claim  having  been  disallowed 
by  appellant  and  transferred  to  the  issue-docket  for  trial,  on 
the  application  of  the  appellee  Moses  Heller,  he  was  made  a 
defendant  herein,  and  thereupon  he  filed  his  cross  complaint 
against  his  co-appellee  Marsh  and  the  appellant.  The  cause 
was  then  put  at  issue  and  tried  by  the  court,  and  a  finding 
was  made  in  favor  of  Marsh  and  Heller,  and  against  the  ap- 
pellant administratrix  aforesaid,  in  the  sum  of  $1,085.84. 
Over  appellant's  motion  for  a  new  trial,  the  court  made  an 
allowance  against  her  decedent's  estate,  on  its  finding,  in 
favor  of  appellee  Heller,  on  the  10th  day  of  April,  1883, 
and  from  the  judgment  below  this  appeal  was  taken  by  filing 
a  transcript  of  the  record  in  the  clerk's  office  of  this  court, 
on  the  12th  day  of  September,  1883. 

In  this  court,  the  appellant  has  assigned  errors,  calling  in 
question  several  of  the  rulings  or  decisions  of  the  trial  court. 

The  appellees  have  filed  in  this  cause  several  motions, 
which  first  demand  our  attention,  and  must  first  be  consid- 
ered and  decided. 

The  records  of  this  c«sjrt  show  that,  on  the  27th  day  of 
November,  1883,  which  -wife  the  call-day  of  the  November 
term,  1883,  of  the  court,  the  appellees  filed  a  motion  to  strike 
this  cause  from  the  docket.  Under  the  uniform  practice  of 
the  court,  this  motion  ought  to  have  been  presented  and 
passed  upon  at  the  first  sitting  of  the  court  after  call-day  and 
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not  later  than  the  12th  day  of  December,  1883.  But  the 
record  and  motion  appear  to  have  been  at  once  withdrawn, 
and  afterwards  withheld  from  the  clerk's  office  of  this  court, 
by  counsel  engaged  in  the  cause,  for  nearly  six  months  after 
the  motion  was  filed,  or  until  on  or  about  the  14th  day  of 
May,  1884.  On  the  day  last  named,  the  entry  of  the  clerk 
upon  the  record  shows  that  the  appellees'  motion  to  strike 
the  cause  from  the  docket  was  overruled  by  the  court.  On 
the  call-day  of  the  May  term,  1884,  of  this  court,  to  wit,  on 
May  27th,  1884,  the  appellees  as  well  as  the  appellant  ap- 
peared, by  their  respective  attorneys  of  record,  and,  in  open 
court,  agreed  to  the  submission  of  the  cause  to  the  court  for 
decision.  Thereafter,  on  the  12th  day  of  July,  1884,  the  ap- 
pellees filed  another  motion  to  dismiss  the  appeal  herein,  and, 
on  the  26th  day  of  May,  1885,  a  further  motion  to  correct 
the  records  of  this  court  in  relation  to  this  appeal,  and,  on 
the  8th  day  of  June,  1885,  a  motion  for  leave  to  substitute  a 
copy  for  the  original  motion  to  strike  this  cause  from  the 
docket  of  this  court,  which  original  motion  as  alleged  had 
l«en  lost  from  the  files  and  could  not  be  found. 

Briefs  have  been  filed  and  oral  arguments  made  by  the 
counsel  on  both  sides  for  and  against  the  appellees'  motions. 
Upon  careful  consideration  of  the  facts  above  recited,  and 
of  the  decisions  of  this  court  prior  to  the  taking  of  this  ap- 
peal, and,  indeed,  until  June  26th,  1884,  in  relation  to  appeals 
by  executors  or  administrators  under  the  provisions  of  the 
statute  regulating  the  settlement  of  decedents'  estates,  we  are 
of  opinion  that  common  fairness  and  justice" to  the  appellant 
require  that  the  appellees'  pending  motions  should  be  over- 
ruled, and  that  we  should  consider  and  decide  such  questions 
in  the  case  as  are  fairly  presented  by  her  assignment  of  er- 
rors. Id  Bender  v.  Wampltr,  84  Ind.  172,  the  appeal  was  by 
an  executor  from  an  allowance  against  his  decedent's  estate, 
on  the  6th  day  of  February,  1880.  The  appeal  was  taken  by 
filing  a  certified  transcript  of  the  record  of  the  cause  in  the 
office  of  the  olerk  of  this  court,  on  the  20th  day  of  January, 
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1881,  seventeen  days  before  the  expiration  of  one  year  from 
the  rendition  of  the  judgment  appealed  from.  On  the  18th 
day  of  July,  1881,  the  appeal  was  submitted  by  the  agree- 
ment of  the  parties,  for  the  decision  of  this  court.  Before 
such  submission,  to  wit,  on  the  25th  day  of  May,  1881,  the 
appellee  Sled  a  written  motion  to  dismiss  the  appeal, "  for  the 
reasons  that  appellant  had  filed  no  appeal  bond,  and  the  ap- 
peal had  not  been  perfected  within  thirty  days  after  the  de- 
cision." The  appellant  was  not  notified  of  this  motion, 
apparently,  until  in  January,  1882,  and  the  motion  was 
neither  considered  nor  decided  until  the  final  decision  of  the 
cause  on  its  merits,  on  the  23d  day  of  November,  1882.  It 
was  there  held  by  the  court,  (1)  that  an  executor  or  admin- 
istrator had  a  right  to  appeal  to  this  court,  without  filing  an 
appeal  bond,  "at  any  time  within  one  year  after  the  deci- 
sion," and  (2)  that  "submission  of  a  cause  by  agreement 
waives  a  motion  theretofore  made  for  the  dismissal  of  an  ap- 
peal for  the  want  of  a  bond."  See,  also,  the  cases  of  Bake  v. 
Smiley,  84  Ind.  212,  and  Davis  v.  Huston,  84  Ind.  272,  in 
each  of  which  the  right  of  an  executor  or  administrator  to 
appeal,  without  filing  an  appeal  bond  at  any  time  within  one 
year  after  the  decision  appealed  from,  is  expressly  recognized 
and  upheld. 

It  is  true  that,  in  each  of  the  cases  cited,  the  appeals  were 
governed  by  the  provisions  of  sections  189, 190  and  193  of 
the  act  of  June  7th,  1852,  providing  for  the  settlement  of  dece- 
dents' estates.  But,  in  Bender  v.  Wampler,  supra,  and  Bake 
v.  Smiley,  supra;  reference  was  iaade  to  sections  2454,  2455 
and  2457,  R.  S.  1881,  in  force  since  September  19th,  1881,' 
as  governing  appeals  thereafter  taken  from  any  decision 
"growing  out  of  any  matter  connected  with  a  decedent's  es- 
tate," but  without  an  intimation  even  that  these  sections  would 
limit  the  time  within  which  an  executor  or  administrator 
must  perfect  his  appeal.  Thus  stood  the  law,  as  declared  by 
this  court,  at  the  time  the  appellant,  in  accordance  therewith, 
perfected  her  appeal  in  the  case  in  hand,  and  at  the  time  the 
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appellees'  first  motion  to  strike  this  cause  from  the  docket 
was  overruled  by  this  court.  That  ruliug  of  the  court, 
whether  erroneous  or  not,  is  the  law  of  this  case  and  must 
stand,  and  the  appellees'  subsequent  motions,  founded  upon 
Yearlcy  v.  Sharp,  96  Ind.  469,  must  be  and  are  overruled. 

We  come  now  to  the  consideration  of  the  questions  pre- 
sented by  the  errors  assigned  by  the  appellant  upon  the  rec- 
ord of  this  cause.  The  first  error  complained  of  in  argu- 
ment by  appellant's  counsel  is  the  overruling  of  her  demurrer 
to  the  claim  or  complaint  of  the  appellee  Thomas  L.  Marsh. 

In  his  claim  or  complaint  the  appellee  Marsh  alleged  that 
about  the  beginning  of  the  year  1874  the  First  National  Bank 
of  KnightstowD,  Indiana,  held  a  certain  promissory  note  for 
the  sum  of  $520,  executed  jointly  by  himself  and  one  Joseph 
B.  Dunbar,  as  principals,  on  which  note  Meredith  Walker, 
then  deceased,  was  accommodation  endorser ;  that  afterwards, 
in  1874,  appellee  Marsh,  as  sole  principal,  executed  another 
promissory  note  for  $1,000,  bearing  ten  per  cent,  interest,  also 
endorsed  by  Meredith  Walker,  and  negotiated  by  appellee 
Marsh  to  his  co-appellee,  Moses  Heller;  that  when  the  $520 
note  fell  due  Meredith  Walker,  to  preserve  his  own  credit, 
paid  it  off;  that  appellee  Marsh  at  that  time  was  engaged  in 
running  a  saw-mill,  and,  being  in  failing  circumstances,  the 
said  Walker,  to  secure  himself  from  loss  by  reason  of  his  pay- 
ment to  the  K  nights  town  bank,  and  his  endorsement  on.  Hel- 
ler's note,  bargained  with  and  engaged  the  appellee  Marsh  to 
furnish  him  a  certain  bill  of  walnut  lumber,  of  the  agreed 
value  of  $1,166,  which  was  afterwards,  during  1874,  on  the 
order  of  said  Walker,  delivered  by  appellee  Marsh  to  one 
Thomas  Frederick ;  that,  iu  an  accounting  had  between  said 
Walker  and  Marsh  about  the  beginning  of  1875,  as  an  ad- 
justment of  the  walnut  lumber  transaction,  it  was  agreed  by 
the  parties,  Walker  and  Marsh,  that  out  of  the  sum  due  from 
Walker  to  Marsh,  on  account  of  said  walnut  lumber,  Walker 
should  deduct  the  moiety  of  the  sum  paid  by  him  to  the 

Knightstown  bank,  with  interest,  etc.,  amounting  by  that  time 
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to  about  $270,  relying  solely  on  said  Dunbar  for  the  payment 
of  the  other  half  of  his  said  claim,  arising  out  of  said  bank 
transaction  ;  and  that  the  residue  of  the  sum  due  Marsh  for 
said  walnut  lumber  should  be  applied  by  said  Walker  as  a 
partial  payment  of  the  $1,000  Heller  note;  that  afterwards, 
in  1875,  Walker  having  failed  and  refused  to  make  any  pay- 
ment thereon,  Heller  brought  suit  in  the  Hancock  Circuit 
Court  on  said  note  against  both  Walker  and  Marsh ;  that  ap- 
pellee Marsh  had  no  defence  to  Heller's  suit,  and  judgment 
by  default  was  rendered  against  him  therein  for  the  face  of 
the  note,  interest  and  costs ;  but  that  said  Walker  answered 
therein,  denying  his  liability  as  endorser,  etc.,  and  such  suit, 
as  between  Heller  and  Walker,  was  taken  to  the  Supreme 
Court  of  Indiana,  where  it  was  then  pending ;  but  that  the 
judgment  against  the  appellee  Marsh  still  remained  in  the 
Hancock  Circuit  Court. 

And  the  appellee  Marsh  further  said,  that  on  or  about  the 
10th  day  of  June,  1880,  a  new  agreement  was  made  between 
himself  and  said  Meredith  Walker,  wherein  it  was  stipulated 
that  as  Walker  had  been  unable  to  collect  from  said  Dunbar 
the  said  half  of  the  sum  paid  by  Walker  to  the  Knightetown 
bank  in  1874,  in  lifting  the  joint  note  of  Marsh  and  Dunbar, 
the  appellee  Marsh  would  allow  the  same  to  be  deducted  from 
the  sum  due  him  from  Walker  on  account  of  the  walnut 
lumber,  that  is  to  say,  that  instead  of  making  Marsh  charge- 
able with  only  the  moiety,  the  whole  amount  of  the  payment 
to  the  Knightstown  bank  by  Walker  should  be  deducted  out 
of  the  sum  due  Marsh  for  the  walnut  lumber,  and  that  Walker 
would  pay  the  balance,  at  that  date  amounting  to  about  $750, 
on  the  said  judgment  against  Marsh  in  the  Hancock  Circuit 
Court ;  and  that  Meredith  Walker  died  on  the  10th  day  oi 
January,  1882,  without  having  made  any  such  payment. 
Wherefore,  etc. 

Does  this  complaint  state  facts  sufficient  to  constitute  a  valid 

claim  or  cause  of  action  in  favor  of  the  appellee  Thomas  L. 

"  Marsh?    Does  it  show  any  debt  due  Marsh  from  or  by  the 
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estate  of  appellant's  intestate,  or  any  promise  or  agreement 
by  the  intestate  in  his  lifetime  to  pay  Marsh  any  sum  of  money 
on  account  of  the  walnut  lumber,  or  on  any  other  account  ? 
Each  of  these  questions,  it  seems  to  us,  must  be  answered  in 
the  negative.  As  against  Marsh,  it  must  be  held,-  we  think, 
that  the  first  agreement,  in  1874,  between  him  and  Meredith 
Walker,  in  relation  to  Walker's  application  of  the  agreed 
price  of  the  walnut  lumber,  was  abrogated  and  superseded 
bytheir  subsequent  agreement  of  the  10th  day  of  June,  1880, 
of  and  concerning  the  same  subject.  In  his  complaint  the  ap- 
pellee Marsh  has  declared  upon  this  subsequent  agreement, 
and  he  could  not  be  heard  to  say  in  this  case  that  such  agree- 
ment is  invalid  and  void  for  the  want  of  a  sufficient  consid- 
eration, or  for  any  other  cause.  But  if  it  could  be  said  that 
such  subsequent  agreement  was,  for  any  cause,  inoperative 
and  void  as  to  appellee  Marsh,  and  that  notwithstanding  such 
agreement,  the  money  mentioned  therein,  or  some  part  thereof, 
constituted  a  debt  to  Marsh  from  the  estate  of  the  decedent 
Walker,  which  Marsh  might  recover  of  such  estate,  the  com- 
plaint would  still  be  bad  on  demurrer,  because  it  failed  to 
allege  that  such  money,  or  any  part  thereof,  was  then  due  the 
appellee  Marsh  from  the  estate  of  the  decedent,  and  remained 
unpaid.  Although  the  statute  requires  only  "  a  succinct  and 
definite  statement "  of  the  claim  against  a  decedent's  estate 
(section  2310,  R.  S.  1881),  yet  it  has  been  held,  and  cor- 
rectly so,  we  think,  that  this  statement  must  contain  sufficient 
facts  to  show  prima  fade,  at  least,  that  the  estate  is  indebted 
to  the  claimant  or  plaintiff,  or  it  will  be  held  bad  on  demur- 
rer for  the  want  of  soch  facts,  ffuaton.  v.  First  Nat'l  Bank, 
Mind. 21 ;  Moore  v.  Stephens,  97  Ind.  271 ;  Windellv.  Hud- 
K"i)  102  Ind.  521.  Certainly,  where  such  statement  shows  a 
cause  of  action,  if  any,  in  favor  of  some  person  other  than 
the  claimant  or  plaintiff  in  the  case,  it  must  he  held  bad  on 
demurrer  for  the  want  of  sufficient  facts.  Pence  v.  Aughe, 
101  lad.  317;  Wilton  v.  Qaley,  103  Ind.  257.  We  conclude, 
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therefore,  that  the  trial  court  erred  in  overruling  appellant's 
demurrer  to  the  claim  or  complaint  of  the  appellee  Marsh. 

Appellant's  counsel  next  complain  in  argument  of  the  al- 
leged insufficiency  of  what  may  be  called  the  cross-claim  of 
the  appellee  Moses  Heller,  against  the  appellant,  as  admin- 
istratrix of  the  estate  of  Meredith  Walker,  deceased,  and  the 
original  claimant,  Thomas  L.  Marsh.  On  its  face  this  so- 
called  cross-claim  purports  to  be  the  verified  petition  of  Moses 
Heller  to  be  admitted  as  a  party  defendant  to  Marsh's  claim 
against  the  appellant.  After  Heller  had  been  made  a  party 
defendant,  his  petition  to  that  end  seems  to  have  been  treated 
below,  both  by  court  and  counsel,  as  constituting  his  cross- 
claim,  and  we  will  so  consider  it.  In  this  cross-claim  Heller 
set  out  the  dealings  between  Meredith  Walker  and  Thomas 
L.  Marsh,  and  his  connection  therewith,  substantially  in  the 
same  language  and  in  the  same  order  as  such  dealings  are 
stated  in  the  claim  of  appellee  Marsh.  As  we  have  given  a 
full  summary  of  the  facte  stated  in  Marsh's  claim,  of  course 
these  facts  need  not  be  repeated  in  this  connection,  but  it 
should  be  noted  that  the  appellee  Heller,  in  his  cross-claim, 
does  not  set  up  or  even  allude  to  the  second  agreement  be- 
tween Marsh  and  Walker,  on  the  10th  day  of  June,  J  880,  as 
stated  in  Marsh's  claim,  in  relation  to  the  application  of  the 
agreed  price  of  the  walnut  lumber.  After  setting  out  the  first 
agreement  between  Marsh  and  Walker,  entered  into,  as  al- 
leged, about  the  beginning  of  the  year  1875,  as  the  same  is 
stated  in  Marsh's  claim,  Heller  claimed  and  asked  the  court 
to  declare  that,  under  such  agreement,  Meredith  Walker  be- 
came the  trustee  of  Heller  for  the  said  sum  of  money  so  re- 
ceived by  Walker  from  Marsh  on  the  walnut  lumber  trans- 
action ;  and  that  the  appellant,  as  administratrix  of  Walker's 
estate,  should  be  required  to  pay  into  court  for  the  use  of 
Heller  an  amount  equal  to  the  Bum  of  money,  and  interest, 
so  held  by  Walker  as  such  trustee  at  the  time  of  his  death. 

The  sufficiency  of  this  cross-claim  was  not  questioned  be- 
low by  demurrer  or  by  a  motion  in  arrest  of  judgment.   But 
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>ta  appellant  has  here  assigned  as  error,  that  Heller's  crosa- 
cfeim  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. In  discussing  this  alleged  error  the  first  objection  urged 
by  appellant's  counsel  to  the  sufficiency  of  the  cross-claim  is, 
that  it  is  nowhere  alleged  therein  that  the  decedent  Walker 
bad  and  retained  any  part  of  the  $700  sued  for  at  the  time  of 
his  death,  nor  that  the  appellant,  as  administratrix,  had  any 
part  of  such  sum  after  the  death  of  Walker,  nor  at  the  time 
of  the  filing  of  such  cross-claim.  We  do  uot  think  that  this 
objection  to  the  cross-claim  is  well  taken.  It  was  alleged 
therein  that  Walker  died  on  the  10th  day  of  January,  1882, 
without  having  paid  to  Heller  the  money  placed  in  his  hands 
by  Marsh,  or  any  part  thereof,  and  that  Heller's  claim  was 
just,  due  and  unpaid.  These  allegations  are  certainly  suffi- 
cient, after  verdict  and  judgment,  to  obviate  the  first  objec- 
tions of  appellant's  counsel  to  Heller's  cross-claim. 

Appellant's  counsel  also  insist  that  Heller's  cross-claim  is 
insufficient,  because  it  is  not  averred  therein  that  any  demand 
was  ever  made  upon  Walker,  in  his  lifetime,  nor  upon  the 
appellant,  as  administratrix  of  his  estate,  for  the  application 
of  the  8700  as  required  by  the  terms  of  the  aforesaid  trust. 
If  it  be  conceded  that  an  averment  of  such  demand  would 
have  been  necessary,  if  Heller  had  brought  suit  against  Walker 
in  his  lifetime,  yet  it  is  settled  by  the  decisions  of  this  court 
that  no  such  averment  was  necessary  in  the  cross-claim  filed 
by  Heller  against  Walker's  estate.  In  Wright  v.  Jordan,  71 
Ind.  1,  the  court  "said  :  "All  claims  againstan  estate,  whether 
contingent  or  absolute,  have  to  be  filed  against  it  in  the  proper 
court,  and  the  filing  of  such  a  claim  as  the  one  before  us  con- 
stitutes a  sufficient  demand  against  the  administrator."  To 
the  same  effect  see  theYollowing  cases :  Trimble  v.  Pollock,  77 
Ind.  576;  Emerick  v.  Chesrovm,  90  Ind.  47  ;  Stapp  v.  Mes- 
*h,  94  Ind.  423. 

No  other  objections  are  urged  by  appellant's  counsel  to 
Heller's  cross-claim,  and  we  think  it  is  sufficient  to  withstand 
appellant's  assignment  of  error  thereon. 
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The  next  error  complained  of  in  argument  is  the  overrul- 
ing of  appellant's  motion  for  a  new  trial.  This  error,  we 
think,  is  well  assigned.  Without  commenting  on  the  evi- 
dence, which  would  hardly  be  proper  in  view  of  a  probable, 
or  at  least  possible,  new  trial  of  the  cause,  we  may  say  with- 
out impropriety  that,  in  our  opinion,  the  evidence  fails  to  sus- 
tain the  findings  of  the  trial  court.  It  is  not  a  case  of  the 
weight  of  evidence,  but  of  an  absolute  failure  of  evidence  to 
support  the  findings  on  every  material  point;  but,  if  it  were 
otherwise,  we  would  be  required  under  the  practice  of  this 
court  to  reverse  the  judgment  and  award  a  new  trial  of  the 
cause,  because  the  record  affirmatively  shows  that  the  findings 
and  judgment  below  rest  as  well  upon  Marsh's  claim,  to  which 
a  demurrer  was  erroneously  overruled,  as  upon  Heller's  cross- 
claim.  In  such  a  case  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  new  trial.  Pennsylvania  Co.  v. 
Holderman,  69  Ind.  18;  Ethel  v.  Batchelder,  90  Iud.  520; 
OUy  of  Loganspori  v.  LaRose,  99  Ind.  117. 

The  judgment  is  reversed,  with  costs,  and  the- cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  Marsh's 
claim,  and  the  motion  for  a  new  trial  and  for  further  pro- 
ceedings, 
filed  Oct.  29, 1886;  petition  for*  rehearing  overruled  Dec.  31, 1886. 


\m  m  No.  12,271. 

B    411 

gj  ^    The  Amebican  'Insurance  Company  v..  Gibson  et  al. 

104  338k1  leading.-*  Qmijiirint — Transcript  of  Judgment. — Lien  on  Real  Eetalt.—Fart- 
170  3*o|  efaaft  of  Litn.— Defence  or  Disclaimer. — A  complaint,  averring  thai  the 
plaintiffs  became  the  owners  ol  certain  real  estate  through  the  foreclosure 
of  a  mortgage  executed  in  1874,  and  the  purchase  of  the'same  by  the 
plaintiffs'  ancestor  on  the  sale  under  the  decree  in  1879;  that  in  1877 
the  defendant  filed  a  transcript  of  a  judgment  against  the  mortgagor  in 
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the  office  of  the  clerk  of  the  circuit  court  of  the  proper  county,  and  the 
same  became  a  junior  lien  upon  the  real  estate  covered  by  the  mortgage, 
and  praying  that  said  judgment  lien  be  foreclosed  and  forever  barred, 
etc.,  sufficiently  shows  that  the  defendant  was  asserting  such  a  lien  or 
claim  against  the  land  aa  called  for  a  defence  or  disclaimer. 

Jcdhment.— FVmg  Tranteript  in  Glerltn  Office.— Jv/tict  of  the  Peace.— Lien. 
—No/ice.— As  between  parties  to  a  judgment  before  a  justice  and  others 
with  actual  notice,  a  transcript  thereof  is  a  lien  on  the  real  estate  of  the 
defendant  in  the  county  from  the  time  of  its  filing  in  the  clerk's  office. 

Practice. —  Defect  of  Parties. —  Demurrer. —  Anxirer.— A  complaint  which 
does  not  show  upon  its  face  that  there  is  a  defect  of  parties  is  not  bad  on 
demurrer  for  that  cause,  and  if  such  defect  exists  it  should  be  shown 
by  answer. 

Review  of  Judgment. — Practice  Same  at  on  Appeal. — The  errors  that  may 
be  made  available  in  an  action  to  review  a  judgment  are  the  same  that 
may  be  made  available  on  appeal  from  the  judgment. 

Same.— Objection*  to  Judgment  Mutt  be  Made  in  Trial  CowL— Default.— li  no 
objection  be  made  to  a  judgment,  and  no  motion  made  to  modify  it  in 
the  trial  court,  no  objection  can  be  made  available  upon  appeal,  nor  In 
an  action  to  review,  however  erroneous  the  judgment  may  be;  and  this 
rule  has  been  applied  to  cases  where  judgment  was  rendered  by  default. 

From  the  Marion  Superior  Court. 

W.  H.  Ripley,  for  appellant. 

F.  Band  and  J.  M.  Winters,  for  appellees. 

Zollars,  J. — On  the  21st  day  of  September,  1882,  appel- 
lees filed  a  complaint  in  the  court  below  against  appellant. 
The  substantial  averments  of  that  complaint  may  be  epito- 
mized an  follows:  In  April,  1874,  William  John  "Wallace  was 
the  owner  of  a  tract  of  land,  of  thirty-seven  -^  acres,  and 
mortgaged  it  to  Andrew  Wallace  to  secure  a  loan  of  $6,000, 
evidenced  by  five  promissory  notes.  The  mortgage  was  duly 
recorded,  and  after  record,  together  with  the  notes,  was  duly 
assigned  to  John  Wymond.  Payment  not  having  been  made 
according  to  the  stipulations  in  the  notes  and  mortgage,  Wy- 
mond foreclosed  the  mortgage  in  April,  1879,  and  recovered 
a  personal  judgment  against  the  mortgagor  for  the  amount 
of  the  notes  due.  The  land  was  sold  under  the  decree  on  the 
7th  day  of  June,  1879,  was  purchased  by  Wymond,  and  he 
Vol.  104.— 22 
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received  the  proper  sheriff's  certificate.  Wymond  died  be- 
fore the  expiration  of  the  year  allowed  for  redemption.  After 
the  expiration  of  that  year,  the  sheriff  made  a  deed  to  Wy- 
mood's  heirs  at  law,  whereby  they  became  the  owners  of  the 
land.  Wymond,  at  the  time  of  his  death,  owned  other  parcels 
of  real  estate.  The  Wymond  lands  and  real  estate  were  par- 
titioned among  his  heirs  after  the  making  of  the  above  men- 
tioned deed,  and  the  real  estate  embraced  in  that  deed  waft 
set  off  to  the  heirs,  Tycie  W.  Gibson,  Charles  F.  Wymond 
and  Harvey  A.  Wymond,  appellees  herein.  It  was  further 
averred  in  the  complaint,  that,  on  the  1st  day  of  August, 
1877,  the  defendant  filed  a  transcript  of  a  judgment  in  the 
clerk's  office  of  the  Marion  Circuit  Court  against  said  Wil- 
liam John  Wallace,  taken  before  T.  P.  Miller,  a  justice  of 
the  peace,  on  April  11th,  1877,  for  the  sum  of  $85.50  and 
costs,  and  that  the  same  became  a  lien  upon  said  real  estate 
junior  to  said  mortgage  of  William  John  Wallace  and  wife 
to  Andrew  Wallace  and  assigned  to  said  John  Wymond,  but 
said  defendant  was  not  made  a  party  to  the  said  foreclosure 
suit  of  said  John  Wymond  against  said  William  John  Wal- 
lace and  others  aforesaid,  and  said  judgment  lien  was  not 
foreclosed  in  said  suit.  "  Wherefore  plaintiffs  demand  judg- 
ment that  said  judgment  lien  be  now  foreclosed  and  forever 
barred,  and  they  ask  for  all  proper  relief."  Copies  of  the 
notes  and  mortgage  were  filed  with  that  complaint. 

To  that  complaint  appellant  filed  the  following  demurrer: 
"Comes  now  the  defendant  aud  demurs  to  the  plaintiffs! 
complaint  herein,  and  for  cause  says:  It  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  this  defend- 
ant. And,  alsoi  for  a  defect  of  parties  plaintiffs,  in  that  the 
administrator  of  John  Wymond,  or  all  his  heirs  at  law,  are 
not  joined  either  as  plaintiff  or  defendants."  The  demurrer 
was  overruled  and  the  defendant,  appellant  herein,  excepted. 
A  rule  for  an  answer  having  been  entered,  and  the  defend- 
ant, with  knowledge  of  the  rule,  having  neglected  to  comply 
with  it,  was  defaulted  for  want  of  an  answer. 
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At  the  same  term  of  court  and  on  the  29th  day  of  No- 
vember, 1882,  the  cause  was  submitted  to  the  court,  and  the 
court  found  that  the  defendant  bad  the  right  to  redeem  the 
land  covered  by  the  mortgage,  and  to  make  such  redemption 
by  paying  into  court  within  ten  days  the  sum  of  $5,650,  and 
entered  a  judgment  that  if  that  amount  should  be  so  paid,  in 
within  ten  days,  the  property  should  stand  redeemed  from 
the  mortgage  sale,'  and  that  if  not  so  paid,  the  defendant's 
right  of  redemption  should  be  forever  barred  and  foreclosed. 
On  the  11th  day  of  December,  1882,  in  the  December  term 
of  the  court,  the  tea  days  having  expired,  and  there  having 
been  no  redemption,  the  court  rendered  a  final  judgment  that 
the  mortgage  be  forever  foreclosed,  and  that  the  equity  of 
redemption  of  the  defendant  (appellant  herein)  be  forever 
barred,  and  that  it  be  perpetually  enjoined  from  setting  up 
title  to,  or  lien  or  claim  upon  the  mortgaged  premises;  that 
the  plaintiffs'  (appellees  herein)  title  to  said  real  estate  be 
forever  quieted,  aud  that  the  plaintiff  recover  from  the  de- 
fendant their  costs,  taxed  at  $18.70. 

Appellant  herein  filed  its  complaint  in  this  action  for  a  re- 
view of  the  judgment  and  proceedings  in  the  above  described 
case,  and  claims  that  there  are  errors  apparent  upon  the  face 
of  the  record.  These  alleged  errors  are  specifically  set  out, 
but  are  really  all  embraced  in  the  following: 

"Fourth.  The  court  erred  in  overruling  this  plaintiff's  de- 
marrer  to  the  complaint. 

"Fifth.  The  court  erred  in  rendering  judgment  against  this 
plaintiff  for  the  costs  in  such  action,  as  it  was  not  a  neces- 
sary party,  and  no  judgment  or  finding  against  it  was  taken 
or  given. 

"Sixth.  The  court  erred  in  rendering  the  final  judgment 
and  decree  for  a  strict  foreclosure,  and  in  perpetually  enjoin- 
ing this  plaintiff  from  claiming  or  setting  up  any  interest, 
claim  or  right  in  said  property." 

The  court  below  sustained  a  demurrer  to  appellants'  com- 
plaint for  review.    If  the  alleged  errors  did  intervene  in  the 
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proceedings  in  the  former  case,  if  they  are  apparent  upon 
the  nice  of  the  record,  and  if  appellant  is  in  a  position  to  make 
them  available,  the  court  below  should  have  overruled  the 
demurrer  to  its  complaint  for  review.  Otherwise,  the  court 
below  properly  sustained  the  demurrer  to  its  complaint  for  a 
review,  and  the  judgment  must  be  affirmed. 

It  is  argued  here  that  the  complaint  in  the  former  cause 
was  insufficient  for  the  reason  that  it  contained  no  allegation 
that  the  defendant  had,  or  claimed  to  have,  any  interest  or 
title,  or  color  of  interest  in  the  land  covered  by  the  mort- 
gage, or  that  it  claimed  to  have  any  lien  upon  the  land  by 
virtue  of  having  filed  a  transcript  of  a  judgment. 

That  portion  of  the  complaint  in  relation  to  the  transcript 
filed  by  appellant  is  not  a  model  pleading.  It  was  evidently 
drawn  in  great  haste,  and  without  much  thought  of  the  cer- 
tainty that  should  characterize  all  pleadings.  But  we  think 
that,  considering  all  the  averments  of  the  complaint  in  rela- 
tion to  the  filing  of  the  transcript,  it  is  made  to  appear  that 
the  transcript  was  the  transcript  of  a  judgment  against  the 
mortgagor  Wallace,  and  in  favor  of  the  defendant,  appellant 
here,  the  insurance  company.  The  fact  that  the  insurance 
company  had  filed  a  transcript  of  the  judgment,  showed  suffi- 
ciently that  it  was  moving  to  acquire  a  lien  that  might  be  en- 
forced against  the  real  estate  of  the  judgment  defendant  and 
mortgagor,  Wallace.  The  statute  provided  then,  as  it  does 
now,  2  R.  S.  1876,  p.  236,  sections  539,  540,  R.  8.  1881,  sec- 
tions 612,  613,  that  transcripts  of  judgments  rendered  In- 
justices of  the  peace  might  be  filed  in  the  office  of  the  clerk 
of  the  circuit  court ;  that  it  should  be  the  duty  of  the  clerk 
forthwith  to  record  the  transcript  in  the  order-book,  and 
docket  the  judgment  in  the  judgment  docket,  and  that  the 
judgment  set  forth  in  the  transcript  should  be  a  lien  upon 
the  real  estate  of  the  defendant  within  the  county,  etc.,  from 
the  time  of  filing  the  transcript.  The  proper  construction  of 
these  statutes  perhaps  is,  that  as  between  the  parties  to  the 
judgment  and  others  with  actual  knowledge,  such  transcripts 
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are  liens  from  the  time  of  the  filing  of  them  in  the  clerk's 
office.  Berry  v.  Reed,  73  Ind.  235;  State,  ex  rel.,  v.  Record, 
80  Ind.  348 ;  Ball  v.  Barnett,  39  Ind.  53. 

It  is  averred  in  the  complaint,  as  we  have  seen,  that  the 
transcript  of  appellant's  judgment  was  filed  in  the  clerk's  of- 
fice. It  is  further  averred  that  the  judgment  became  a  lien 
upon  the  land  covered  by  the  mortgage.  This  averment  is 
somewhat  in  the  way  of  an  averment  of  a  conclusion,  but 
taking  all  of  the  averments  together,  we  think  that  it  is  suf- 
ficiently made  to  appear  that  the  insurance  company  had  a 
judgment  which,  by  its  acts,  it  was  asserting  to  be  a  lien  upon 
the  land  covered  by  the  mortgage.  The  complaint,  therefore, 
made  such  a  case  as  called  for  an  answer,  defence  or  disclaimer 
by  appellant. 

The  argument  is  pressed  that  the  complaint  shows  that 
there  were  not  sufficient  parties  plaintiffs.  This  argument  is 
based  upon  the  theory  that  the  Wymoud  heirs,  having  been 
in  possession  of  the  land,  were  liable  to  account  for  the  rents. 
It  is  a  sufficient  answer  to  this  to  observe  that  the  complaint 
did  not  show  that  all  of  the  Wymond  heirs  were  at  any  time 
in  the  actual  possession  of  the  land,  nor  that  the  land  had 
any  rental  value  whatever.  And  as  to  the  point  made  by  ap- 
pellant, that  Wymond's  administrator  should  have  been  a 
party,  it  may  be  sufficient  to  observe  that  it  does  not  appear 
from  the  complaint  that  there  was  such  an  administrator,  nor 
that  there  was  a  necessity  for  any.  If  by  any  possibility  it 
could  have  been  necessary  or  proper  to  have  such  an  admin- 
istrator a  party  to  the  action,  that  necessity  should  have  been 
shown  by  an  answer. 

The  other  two  questions  discussed  at  length  by  appellant's 
counsel  are,  that  the  court  below  erred  in  rendering  judgment 
'  against  appellant  for  costs  in  the  former  case,  and  in  render- 
ing judgment  that  appellant  should  redeem  in  ten  days;  and, 
farther,  in  rendering  the  final  judgment,  that  as  the  redemp- 
tion had  not  been  made  within  the  ten  days  as  fixed  by  the 
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court,  appellant's  right  to  redeem  should  be  barred,  and  it  en- 
joined from  setting  up  any  claim  or  lien  under  the  judgment. 

Appellees  meet  the  argument  upon  these  questions,  in  part, 
by  the  contention  that  as  no  objections  were  made  by  appel- 
lant to  the  judgments  complained  of,  and  no  motion  of  an; 
kind  made  to  modify  them,  appellant  is  not  in  a  position  to 
now  complain;  at  least,  in  no  position  to  make  any  complaint 
available.  .This  contention  can  not  be  disregarded.  The  rules 
which  govern  in  actions  to  review  are,  in  the  main,  the  same 
that  govern  in  an  appeal  to  this  court.  The  errors  that  may1 
be  made  available  in  an  action  to  review  are  those  that  may 
be  made  available'  upon  an  appeal.  Rice  v.  Turner,  72  Ind. 
559;  Richardson  v.  Hoick, 45 Ind. 451 ;  Buskirk  Pi\,  p.  271 ; 
Tachau  v.  Fiedeldey,  81  Ind.  54;  Indiana  Mutual  Fire  Ins. 
Co.  v.  Routledge,  7  Ind.  25 ;  Hardy  v.  Chipman,  54  Ind.  591. 

It  has  uniformly  been  held  that  if  no  objection  be  made  to 
the  judgment,  and  no  motion  made  to  modify  it  in  the  trial 
court,  no  objection  can  be  made  available  upon  appeal,  nor  in 
an  action  to  review,  however  erroneous  the  judgment  may  be. 
This  rule  has  been  applied  even  where  judgment  was  rendered 
bydcfeult.  Barnes  v.  Wright,  3d  Ind.  293;  Darlington  v. 
Warner,  14  Ind.  449;  Sturgis  v.  Rodman,  14'  Ind.  604; 
Tachau  v.  Fiedeldey,  supra;  Searh  v.  Whipperman,  79  Ind. 
424 ;  Barnes  v.  Bell,  39  Ind.  328 ;  Baldwin  v.  School  City  of 
Logansport,  73  Ind.  346;  Ludlow  v.  Walker,  67  Ind.  353; 
Leonard  v.  Blair,  59  Ind.  510;  Johnson  v.  Frine,  55  Ind. 
351 ;  Evans  v.  Feeny,  81  Ind.  532 ;  McCormick  v.  Spencer,  53 
Ind.  550;  Bayless  v.  Glenn,  72  Ind.  5;  Teal  v.  SpangUr,  72 
Ind.  380;  Smith  v.  Tatman,  71  Ind.  171 ;  Powers  v.  Johnson, 
86  Ind.  298 ;'  Forgey  v.  First  Nal'l  Bank,  etc.,  66  Ind.  123 ; 
Buchanan  v.  Berkshire  Life  Ins.  Co.,  96  Ind,  510;  Buskirk 
Pr.,  p.  268. 

In  the  case  before  us,  the  court  had  the  undoubted  authority 
to  render  a  judgment  in  relation  to  the  costs,  and  to  render 
a  judgment  fixing  the  time  and  manner  of  redemption  by  ap- 
pellant.   If  in  the  rendition  of  these  judgments  there  was 
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any  error,  a  question  which  we  do  not  now  decide,  that  error 
is  not  available  in  the  action  to  review,  for  the  reasons  that 
they  were  rendered  without  objections  from  appellant,  and  it 
at  no  time  made  any  motion  or  took  any  steps  ih  the  court 
below  for  a  correction  or  modification  of  the  judgments. 

It  is  true  that  appellant,  after  its  demurrer  was  overruled, 
practically  abandoned  the  case,  but  that  abandonment  can  not 
be  urged  by  it  as  a  reason  for  not  having  made  such  objec- 
tions or  motions  below,  and  as  a  reason  why  it  should  be  al- 
lowed to  make  the  objections  for  the  first  time  upon  appeal, 
or  in  an  action  to  review.  If  appellant  sought  to  save  ques- 
tions as  to  the  proceedings  in  the  case,  it  should  have  followed 
the  case  to  the  end,  and  saved  the  questions.  Not  having 
done  so,  the  record  presents  no  question  for  decision  in  the 
action  to  review,  as  to  the  form  or  substance  of  the  judg- 
ments rendered.  So  far  as  presented  by  the  record,  there  is 
noerror  that  would  justify  this  court  in  setting  aside  the  judg- 
ment in  this  proceeding  for  review.  The  court  below,  there- 
fore, correctly  sustained  the  demurrer  to  appellant's  complaint 
in  this  action. 

The  judgment  is  affirmed,  with  costs. 

Tiled  Dec.  19, 1885. 
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«TT— Annexation  of  Territory.— One  or  more  citizens  of  a  territory  sought 
™  *>e  annexed  to  a  city  may  maintain  a  suit  to  prevent  the  consumms- 
'lon  of  an  attempted  illegal  annexation. 

\"t-~-ffon-navigabU  Stream.— Where  only  a  natural,  non-navigable  stream 
intervenes  between  the  territory  sought  to  be  annexed  and  the  corporate 
™"ndary  of  the  city,  that  would  not  alone  constitute  a  barrier  to  the 
"tens;on  of  the  corporate  limits  over  territory  platted  into  lots. 

■     JirrisdieiLun  of  Board  of  CommisHonera. — Where  territory,  not  platted, 


344  SUPREME  COURT  OF  INDIANA, 

The  City  of  Delphi  «  al.  v.  Startrman  et  ai. 

is  sought  to  be  annexed  to  a  city  to  which  it  lies  adjacent,  the  board  of 
county  commissioners  has  exclusive  original  jurisdiction  over  the  mat- 
ter, and  the  city  must  by  petition  secure  from  that  body  the  proper  order. 

Sake. — Remedy. — Injunction. — Where  there  has  been  an  attempted  illegal 
annexation  of  territory  to  a  city,  and  an  attempt  on  the  part  of  the  city 
to  interfere  with  property  rights  under  such  color  of  legal  authority, 
injunction  is  the  appropriate  remedy. 

Same. — Pleading. — Where  the  complaint  states  facts  sufficient  to  sho*  a 
right  to  have  a  municipal  corporation  restrained  from  exercising  corpo- 
rate powers  over  a  territory  not  legally  annexed  to  the  city,  the  plead- 
ing is  not  bad  because  it  omits  to  aver  that  the  treasurer  had  the  tax 
duplicate  in  his  hands. 

Real  Estate. — Grantor  and  Grantee. — A  party  who  has  conveyed  land  cap 
not  do  any  act  that  will  impair  or  invalidate  the  rights  of  his  grantees. 

Evidence. — Pleading. — Ettoppel.—k  party  can  not  give  evidence  of  an  af- 
firmative defence  of  estoppel  unless  he  has  pleaded  it. 

From  the  Tippecanoe  Circuit  Court. 
J.  Applegate  and  O.  R.  Pollard,  for  appellants. 
J.  A.  Sims,  Q.  R.  Eldridge,  L.  S.  Sims,  M.  Winfidd,  C.  E. 
Taber,  J.  R.  Cofroth  and  T.  A.  Stuart,  for  appellees. 

Elliott,  J. — The  material  allegations  of  the  appellees' 
complaint  are  these:  The  city  of  Delphi  is  a  municipal  cor- 
poration organized  under  the  general  law  for  the  incorpora- 
tion of  cities ;  the  appellees  are  owners  of  real  estate  in  the 
town  of  South  Delphi;  the  city  of  Delphi  has  attempted  by 
resolution  of  the  common  council  to  annex  the  territory 
within  the  limits  of  the  town  of  South  Delphi,  and  has  levied 
taxes  against  the  property  of  the  appellees;  the  territory 
sought  to  be  annexed  is  not  contiguous  to  the  city,  but  is 
separated  by  intermediate  land,  not  platted ;  the  appellees  have 
not  consented  to  such  annexation,  and  the  plat  of  the  town  of 
South  Delphi  has  never  been  acknowledged  or  recorded. 

The  complaint  avars  that  the  suit  is  brought  on  behalf  of 
the  plaintiffs,  as  well  as  of  all  other  property-owners  in  the 
territory  sought  to  be  annexed,  and  appellants'  counsel  argue 
that  the  complaint  is  bad  because  one  or  more  taxpayers  can 
not  maintain  such  a  suit.  "We  deem  it  only  necessary  1o  say 
of  this  position,  that  it  is  quite  clear  to  our  minds  that  one 
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or  more  citizens  of  a  territory  Bought  to  be  annexed  to  a 
city  may  maintain  a  suit  to  prevent  the  consummation  of  an 
attempted  illegal  annexation.  The  question  is  not  simply 
one  of  relief  from  taxation,  but  the  question  is  as  to  the 
right  to  compulsorily  change  the  property  of  the  citizens 
from  the  territorial  limits  of  one  political  corporation  into 
those  of  another  and  different  corporation.  It  is,  in  fact,  a 
question  as  to  the  right  to  supplant  one  local  government  by 
another,  and  such  a  question  affects  the  citizens  of  the  entire 
locality  sought  to  be  annexed  to  a  city. 
•  We  have  little  doubt  that  there  are  cases  in  which  prop- 
erty-owners would  be  estopped  from  questioning  the  validity 
of  the  existence  of  the  territorial  limits  of  a  municipal  cor- 
poration. There  are  cases  in  which  corporate  boundaries 
may  be  extended  without  direct  legislation  or  express  con- 
tract. Stromer  v.  City  of  Fort  Wayne,  100  Iud.  443,  vide  au- 
thorities cited,  p.  452.  There  are,  however,  no  facts  stated 
in  the  complaint  from  which  it  can  be  inferred  that  any  right 
was  waived  by  the  appellees,  nor  are  there  any  fects  stated 
showing  that  any  action  was  taken  by  the  appellant  on  the 
faith  of  an  acquiescence  in  the  attempted  annexation.  If 
facts  had  been  alleged  showing  that  the  city  had  acted  upon 
the  faith  of  the  appellees'  acquiescence,  and  that  serious  loss 
would  result  from  permitting  them  to  change  position,  the 
objections  to  the  complaint  might,  perhaps,  have  been  well 
founded. 

We  agree  with  appellant's  counsel  that  where  only  a  nat- 
ural stream  not  navigable  intervenes  between  the  territory 
sought  to  be  annexed  and  the  corporate  boundary,  it  would 
not  constitute  a  barrier  to  the  extension  of  the  corpor- 
ate limits  over  territory  platted  into  lots,  but  this  does  not 
meet  the  question  here,  for  the  complaint  avers  that  there  were 
unplatted  lands  between  the  limits  of  the  city  and  the  terri- 
tory sought  to  be  annexed,  and  gives  the  names  of  the  owners. 
The  appellant's  counsel  mistake  the  real  question  here,  for 
they  argue  with  much  earnestness  in  favor  of  the  wisdom  and 
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policy  of  extending  the  limits  of  cities,  and  refer  us  to  the 
cases  of  Blanchard  v.  Bissell,  11  Ohio  St.  96 ;  Powers  v.  Com- 
missioners, eto.,8  Ohio  St.  285.  The  question  is,  not  as  to  the 
policy  of  making  such  annexations,  but  as  to  the  method  of 
procedure.  We  have  a  positive  statute  prescribing  what 
method  shall  be  pursued,  and  that  prescribed  must  be  adopted 
and  no  other.  Strosser  v.  City  of  Fort  Wayne,  supra,  authori- 
ties cited.  Our  decisions  have  uniformly  declared  that  in  such 
a  case  as  this  (that  is,  where  the  territory  is  not  platted,)  the 
city  must  petition  the  board  of  county  commissioners  and  se- 
cure ad  order  from  that  body.  Taylor  v.  City  of  Fort  Wayne, 
47  Ind.  274;  City  of  Peru  v.  Bears*,  66  Ind.  576;  Town  of 
Cicero  v.  Williamson,  91  Ind.  541;  City  of  Logansport  v, 
LaRose,  99  Ind.  117 ;  Strosser  v.  City  of  Fort  Wayne,  supra. 

Where  the  law  gives  to  a  common  council  of  a  city,  or  to 
any  inferior  tribunal,  jurisdiction  in  a  designated  class  of 
cases,  it  is  invested  with  general  jurisdiction  of  the  subject, 
and  if  it  determines  facts  essential  to  the  existence  of  juris- 
diction in  a  particular  instance,  its  judgment  can  not  be  col- 
laterally impeached,  provided  the  particular  case  belongs  to 
the  class  over  which  the  tribunal  has  general  jurisdiction, 
but,  where  the  case  does  not  belong  to  the  general  class,  then 
there  is  no  jurisdiction  of  the  subject-matter  and  no  authority 
to  move  a  step  in  the  case.  This  is  the  rule  that  governs 
here.  This  case  does  not  belong  to  the  class  over  which  the 
common  council  has  jurisdiction;  on  the  contrary,  it  belongs 
to  a  class  over  which  the  board  of  commissioners  has  exclu- 
sive, original  jurisdiction.  Strosser  v.  City  of  Fort  Wayne, 
supra. 

We  regard  the  complaint  as  seeking,  not  merely  to  restrain 
the  collection  of  taxes,  but  also  as  seeking  to  prevent  the  city 
from  carrying  into  effect  the  illegal  order  for  the  annexation 
of  the  territory  within  which  the  appellees'  lots  are  situated. 
There  is,  therefore,  an  attempt  to  interfere  with  property 
rights  under  color  of  legal  authority,  and  injunction  is  the 
appropriate  remedy.     Erwin  v.  Fulk,  94  Ind.  235 ;  Kyle  v. 
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Board,  ete.,  94  Ind.  116;  City  of  New  Albany  v.  White,  100 
lad.  206. 

Where  the  complaint  states  facta  sufficient  to  show  a  right 
to  have  a  municipal  corporation  restrained  from  exercising 
corporate  powers  over  territory  not  legally  annexed  to  the 
city,  the  pleading  is  not  bad  because  it  omits  to  aver  that  the 
treasurer  had  the  tax  duplicate  in  his  hands.  The  case  is 
not  like  that  of  a  proceeding  simply  .seeking  to  enjoin  a 
treasurer  from  levying  taxes,  nor  is  it  like  the  ease  of  an  offi- 
cer seeking  to  defend  a  seizure  of  goods  for  taxes,  and  this 
consideration  excludes  the  applicability  of  such  cases  as  Wise 
v.  Easlham,  30  Ind.  133,  Anthony  v.  Sturgis,  86  Ind.  479, 
and  Pugh  v.  Irish,  43  Ind.  415. 

The  second  paragraph  of  the  answer  of  the  appellant  al- 
leges that  the  plats  mentioned  in  the  complaint  were  acknowl- 
edged and  recorded.  The  reply  to  this  paragraph  avers  that 
the  acknowledgment  was  not  made  until  after  the  parties  by 
whom  it  was  made  had  parted  with  all  title.  We  think  it 
perfectly  clear  that  a  party  who  has  conveyed  the  land  can 
not  do  any  act  that  will  invalidate  or  impair  the  rights  of 
his  grantees. 

There  was  no  answer  pleading  an  estoppel  or  a  ratification, 
and  it  was  proper  to  exclude  evidence  tending  to  establish 
such  a  defence.  A  party  can  not  give  evidence  of  an  affirm- 
ative defence  of  estoppel  unless  he  has  pleaded  it.  Bobbins 
v.  Magee,  76  Ind.  381. 

Judgment  affirmed. 

Filed  Dec  29, 1885. 
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Cbhuvil  Law. — Murder. — Indictment. — An  indictment  for  murder,  which 
charges  that  one  W.  did,  on,  etc.,  at,  etc.,  feloniously,  etc.,  kill  and 
murder  one  F.,  by  then  and  there  feloniously,  etc.,  striking  him,  the  said 
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F.,  upon  his  head  with  a  dangerous  and  deadly  weapon,  to  wit,  a  large, 
heavy  club,  which  he,  the  said  W.,  had  and  held  in  his  hands,  is  suffi- 
cient, although  the  words  "  then  and  there ''  are  omitted  after  the  name 
of  the  defendant  as  last  set  out. 

Sake. — Evidence. — Inpeaekmait  cf  Witneu. — A  witness  in  a  criminal  case 
can  not  be  impeached  by  showing  that  out  of  court  he  had  expressed  an 
opinion  as  to  the  defendant's  guilt,  which  on  cross-examination  he  denies. 

Same. — Where  a  witness  for  the  defendant  in  a  criminal  case  testifies  (o 
matters  on  cross-examination  which  are  merely  collateral  to  the  main 
inquiry,  it  is  not  competent  for  the  prosecuting  attorney  to  contradict  or 
impeach  such  statements. 

Same.— Evidence—  Until  the  State  has  introduced  evidence  tending  to  show 
that  the  defendant  had  left  his  neighborhood  for  the  purpose  of  avoid- 
ing arrest,  it  is  incompetent  for  the  defendant  to  introduce  testimony 
showing  his  intention  and  purpose  when  he  so  left. 

From  the  Monroe  Circuit  Court. 
J.  II.  Louden  and  R.  W.  Mitra,  for  appellant. 
/.  E.  Henley,  Prosecuting  Attorney,  and  W.  P.  Rogers,  for 
the  State. 

Mitchell,  J. — The  indictment  in  this  record  charges,  with 
proper  formality,  that  on  the  4th  day  of  January,  1885,  Wil- 
liam Welch  did  feloniously,  etc.,  kill  and  murder  one  Louis 
Fedder,  by  then  and  there  feloniously,  etc.,  "striking  him, 
the  said  Louis  Fedder,  upon  his  head,  with  a  dangerous  and 
deadly  weapon,  to  wit,  a  large,  heavy  club,  which  he,  the  said 
William  Welch,  had  and  held  in  his  hands." 

The  only  objection  made  to  the  indictment  is  that  by  the 
omission  of  the  words  "  then  and  there,"  after  the  name  of 
the  accused  as  last  above  set  out,  it  fails  to  allege  that  the  de- 
fendant had  the  club  in  his  hand  at  the  time  of  the  beating 
and  striking.  Within  the  ruling  in  Dennis  v.  State,  103  Ind. 
142,  there  is  no  force  in  this  objection. 

The  accused  was  found  guilty  of  murder  in  the  first  de- 
gree, and  his  punishment  fixed  at  imprisonment  for  life.  His 
conviction  rests  largely,  if  not  entirely,  upon  the  testimony  of 
one  Matthew  James,  whose  evidence  relates  wholly  to  alleged 
confessions  or  admissions  made  by  the  defendant  to  him. 
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Besides  the  testimony  of  James  and  some  criminating  cir- 
cumstances of  more  or  less  weight,  the  evidence  of  the  al- 
leged confession,  as  detailed  by  this  witness,  is  not  altogether 
free  from  suspicion,  and  the  circumstances  under  which  it  is 
said  to  have  been  made,  and  the  not  altogether  unblemished 
reputation  of  the  witness,  as  it  is  made  to  appear  in  the  rec- 
ord, detract  somewhat  from  the  force  and  reasonableness  of 
the  confession  as  related  by  him.  Notwithstanding  this,  con- 
sidering the  other  circumstances  which  appear  since  the  jury 
have  passed  upon  it,  we  should  hesitate  to  disturb  their  find- 
ing on  the  evidence. 

The  witness  testified  that  the  defendant  made  admissions  to 
him  indicative  of  his  guilt,  in  the  presence  of  Andrew  Cooper 
and  Charles  Young.  Both  of  these  persons  were  called  as 
witnesses  for  the  defence,  and  both  denied  having  heard  any- 
thing of  the  kind  testified  to  by  James. 

Cooper  having  testified  on  his  direct  examination  that  he 
heard  no  confession  made  by  the  defendant  to  James,  and  no 
talk  between  them  about  the  murder  of  Fedder,  was  asked 
on  cross-examination  by  counsel  for  the  State  this  question : 
"  I  will  ask  you  if,  in  the  barber  shop  of  "William  Profit,  here 
in  Bloomington,  you  did  not  say  there  that  morning  that  you 
knew  Bill  Welch  was  the  man  that  killed  Louis  Fedder," 

To  this  question  the  appellant  objected,  for  the  reason  that 
it  was  asking  the  witness  for  an  opinion  expressed  by  him  out 
of  hearing  of  defendant,  and  was  not  asking  for  a  fact,  and 
was  not  a  cross-examination,  which  objection  was  overruled, 
and  defendant  excepted,  and  the  witness  answered,  "  I  did 
not." 

The  State  then  asked  the  witness :  "And  if  you  did  not 
say  there  that  you  were  willing  to  bet  $250  that  Bill  Welch 
was  the  guilty  man  ?  " 

To  this  question  the  appellant  again  objected,  for  the  reason 
stated.  The  objection  was  again  overruled,  and  the  witness 
answered,  "  I  did  not." 

The  State  then  called  Wm.  Profit,  and  asked  him  the  fol-  ■ 


350  SUPREME  COURT  OF  INDIANA, 

Welch  ip.  The  State. 

lowing  question:  "State  to  the  jury  whether  you  heard  him 
(Andy  Cooper)  make  the  remark  that  '  William  Welch,  or 
Bill  Welch,  is  the  man  who  murdered  old  man  Fedder ;  I  am 
not  guessing  at  it,  I  know  it.' " 

To  this  the  appellant  objected,  for  the  reason  that  the  ques- 
tion was  illegal  and  incompetent,  and  was  hearsay  evidence, 
and  was  an  effort  to  impeach  a  witness  on  irrelevant  and  im- 
material matter,and  that  the  question  referred  to  the  opinion 
of  an  outside  party,  which  objection  the  court  overruled,  and 
appellant  excepted,  and  the  witness  answered,  "  Yes ;  he  said 
that." 

The  State  then  asked  the  witness  the  following  question: 
"  I  will  ask  you  if  he  said  then  at  the  same  time  and  place, 
'I  will  bet,'  or  'I  am  willing  to  bet  1250  that  he  is  the  man.'" 

To  which  question  the  appellant  again  objected,  for  the 
same  reasons,  which  objection  was  again  overruled,  and  de- 
fendant excepted,  and  the  witness  answered, "  Yes,  sir ;  he  said 
that." 

The  same  questions  were  asked  the  witness,  Harry  Innes, 
by  the  State,  to  which  the  appellant  objected  for  the  same 
reasons. 

These  rulings  of  the  court  were  presented,  among  others, 
as  causes  for  a  new  trial. 

We  know  of  no  principle  or  authority  upon  which  to  main- 
tain the  rulings  of  the  court  in  admitting  the  testimony  of 
Profit  and  Innes. 

The  conversation  about  which  inquiry  was  made  of  Cooper 
on  cross-examination  was  so  remotely,  if  at  all,  connected 
with  the  subject  of  his  direct  examination  and  of  the  matter 
in  issue,  that  the  rule  was  put  to  its  utmost  tension  in  allow- 
ing the  question  to  be  asked  him,  over  the  defendant's  objec- 
tion.    Mclntire  v.  Young,  6  Blackf.  496, 

As,  however,  if  the  witness  had  admitted  that  he  made  the 
declarations  imputed  to  him  by  the  cross-examining  question, 
such  admission  might  have  formed  the  basis  for  further  in- 
quiry as  to  the  sources  of  his  knowledge,  or  the  grounds 
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upon  which  he  based  his  opinion  of  the  guilt  of  the  accused, 
with  a  view  of  driving  him  ultimately  to  an  admission  that 
he  heard  the  alleged  confession,  we  think  it  was  within  the 
discretion  of  the  court  to  allow  the  question. 

Having  denied  the  imputed  declarations,  we  think  the  State 
was  bound  by  the  denial.  The  subject  about  which  the  wit- 
ness was  inquired  of  was  new  and  collateral  to  the  main 
issue.  Seller  v.  Jenkins,  97  Ind.  430.  It  did  not  come  within 
the  rule  that  a  witness  may  be  shown  to  have  made  state- 
ments out  of  court  inconsistent  with  his  testimony  given 
upon  the  trial.  The  conversation  or  declarations  imputed  to 
him  had  no  relation,  except  by  argument  or  inference,  to 
the  testimony  given  by  the  witness  on  his  examination  in 
chief.  They  were  not  contradictory  of  his  testimony  as  given, 
nor  were  they  inconsistent  with  it,  so  as  to  become  the  sub- 
ject of  an  impeachment.  1  Whart.  Ev.,  sections  558,  559  ; 
Seller  v.  JenJtina,  tupra. 

This  case  is  complete  in  its  analogy  with  that  of  People  v. 
Slacihouse,  49  Mich.  76.  In  that  case  a  witness  was  exam- 
ined on  behalf  of  the  accused,  who  was  on  trial  for  the  crime 
of  arson.  On  cross-examination,  she  was  asked  if  she  had 
not  said  to  certain  persons  named,  on  the  night  the  accused 
was  arrested,  that  she  always  did  suspect  that  he  did  burn 
the  mill.  Having  denied  the  imputed  conversation,  two  wit- 
nesses were  called  who  testified  that  she  had  so  stated.  Re- 
versing this  ruling  the  court  said  :  "  The  opinion  or  suspi- 
cions of  the  witness  out  of  court,  although  inconsistent  with 
the  conclusion  which  the  facts  she  testifies  to  on  the  trial 
would  warrant,  can  not  be  made  the  basis  of  an  impeach- 
ment. This-  is  so  firmly  settled  by  the  authorities  that  the 
question  can  not  be  considered  an  open  one." 

Whether  the  matter  inquired  of  on  cross-examination,  and 
proved  by  the  State  in  impeachment  of  Cooper,  was  collateral 
to  the  main  inquiry  or  not,  is  determined  by  this  inquiry : 
Would  the  prosecuting  attorney  have  been  permitted  to  in- 
troduce it  in  evidence  as  part  of  the  State's  case?     If  he 
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would  not,  it  was  collateral.'    If  it  was  collateral,  it  was  not  - 
competent  to  contradict  it.     1   Whart.   Ev.,  section  559; 
George  v.  State,  16  Neb.  318;  State  v.  Townsend,  24  N.  W. 
Rep.  535;  Sumner  v.   Crawford,  45  N.  H.  416;   Moore  v. 
People,  103  111.  484. 

In  1  Greenleaf  on  Evidence,  section  449,  the  rule  ia  stated 
thus :  "And,  if  a  question  is  put  to  a  witness  which  is  collat- 
eral or  irrelevant  to  the  issue,  his  answer  can  not  be  contra- 
dicted by  the  party  who  asked  the  question ;  but  it  is  conclu- 
sive against  him," 

In  Stark ie  on  Evidence,  page  200,  the  author  says:  "It 
is  here  to  be  observed,  that  a  witness  is  not  to  be  cross-exam- 
ined as  to  any  distinct  collateral  fact  for  the  purpose  of  after- 
ward impeaching  his  testimony  by  contradicting  him." 

In  1  Wharton  on  Evidence,  section  559,  the  learned  author 
says :  "  In  order  to  avoid  an  interminable  multiplication  of 
issues,  it  is  a  settled  rule  of  practice,  that  when  a  witness  is 
cross-examined  on  a  matter  collateral  to  the  issue,  he  can  not, 
as  to  his  answer,  he  subsequently  contradicted  by  the  party 
putting  the  question."  , 

The  ruling  of  the  court  in  admitting  this  evidence,  and 
other  rulings  admitting  evidence  of  like  character,  were  such 
errors  as  must  reverse  the  judgment. 

In  the  fifth  reason  assigned  for  a  new  trial  is  also  included 
an  alleged  error  of  the  court  in  excluding  the  evidence  of 
James  Kelley,  a  witness  for  appellant. 

When  James  Kelley  was  on  the  witness  stand,  the  counsel 
of  appellant  asked  him  to  state  what  he  knew  of  the  inten- 
tion of  the  defendant  to  leave  Bloomiogton,  and  for  what 
purpose,  etc.  To  this  question  the  State  objected,  for  the 
reason  that  it  was  hearsay ;  counsel  for  defendant  stated  that 
the  defendant  proposed  to  show  that  the  defendant  and  this 
witness  had  a  conversation  as  to  his  going  away  to  the  Air- 
Line  Railroad  to  get  a  job  of  work,  instead  of  going  away 
to  avoid  a  prosecution ;  that  the  defendant  made  his  going 
away  public,  and  that  he  made  known  his  intention  and  "pur- 
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pose  to  five  or  six  other  witnesses;  and  that  he  went  to  get 
work,  and  got  work.  The  court  sustained  the  objection,  and 
appellant  excepted. 

Concerning  the  evidence  thus  proposed,  it  may  be  said  the 
record  fails  to  show  that  the  State  had  introduced  evidence 
tending  to  show  that  the  defendant  left  Bloomington  under 
circumstances  which  might  indicate  a  purpose  to  avoid  arrest 
and  prosecution. 

Until  some  evidence  was  introduced  by  the  State  upon  which 
a  claim  of  flight  or  evasion  of  arrest  might  have  been  based, 
the  evidence  offered  was  immaterial.  It  may  have  been  ex- 
cluded for  that  reason.  We  need  not  decide  whether  under 
any  circumstances  such  evidence  is  competent.  Hamilton  v. 
Safe,  36  Ind.  280  (10  Am.  R.  22) ;  Austin  v.  Gteank,  9  Ind. 
109;  Boone  County  Bank  v.  Wallace,  18  Ind.  82. 

The  application  for  a  new  trial,  so  far  as  it  was  asked  on 
the  ground  of  newly  discovered  evidence,  need  not,  in  view 
of  the  fact  that  for  the  reasons  already  given  the  judgment 
must  be  reversed,  be  further  noticed. 

Judgment  reversed,  with  directions  to  the  clerk  to  make  the 
proper  order  concerning  the  further  custody  of  the  defendant. 

Filed  Dec  IS,  1886. 


No,  12,229. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  r.  Gbantham. 

8dpbZxe  Court.— Suptntdea*  Brirf.— Diteuming  Quotient  Arising  tn  Record. 
—Where  appellant,  in  his  tupenedeat  brief,  not  only  points  out  the  error 
or  errors  upon  which  he  relies,  as  required  by  rule  16  of  the  Supremo 
Court,  but  also  discusses  the  questions  arising  thereon  folly  and  elabo- 
rately, he  is  entitled  to  have  such  questions,  if  properly  saved  and  pre- 
sented by  the  record,  considered  and  decided  without  filing  an  addi- 
tional brief. 

Vol.  104.— 23 
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Biu,  or  Exceptions.— Omission  tf  Evident*.  -Supreme  Court.— Where  a  bill 
of  exceptions,  purporting  to  contain  all  the  evidence  given  in  a  cause, 
shows  on  its  face  that  it  does  not,  the  Supreme  Court  will  not  con- 
sider or  decide  any  question  which  depends  for  its  decision  upon  the 
evidence. 

Instruction  to  Jury. — Incomplete  Instruction.— Exception  Io.—Boib  Sated.— 
To  make  an  exception  to  an  Instruction,  which  states  the  law  correctly 
as  far  as  it  goes,  available  for  the  reversal  of  a  judgment,  because  of 
what  it  omits  to  state,  instructions  covering  the  omitted  points  must  be 
requested  and  refused  by  the  court. 

SiME. — Bon  Considered. — Instructions  must  be  considered  with  reference 
to  each  other  and  as  an  entirety ;  and  a  judgment  will  not  be  reversed 
simply  because  one  of  the  instructions,  standing  alone,  may  seem  to  be 
imperfect  or  incomplete. 

From  the  Clay  Circuit  Court. 
G.  W.  Friedley,  for  appellant. 
J.  J.  Smiley,  W.  G.  Neff  aad  G.  A.  Knight,  for  appellee. 

Howk,  J. — Id  this  case  the  appellee,  Grantham,  sued  the 
Louisville,  New  Albany  and  Chicago  Railway  Company,  ap- 
pellant, in  the  Putnam  Circuit  Court,  in  a  complaint  of  three 
paragraphs.  The  object  of  the  suit  was  to  recover  damages 
for  alleged  injuries  to  two  horses  and  three  mares,  owned  by 
and  the  property  of  the  appellee,  and  each  of  a  certain  spec- 
ified value,  which  injuries  to  such  animals,  it  was  alleged,  were 
caused  by  a  locomotive  engine  and  train  of  cars,  owned  and 
operated  by  the  appellant  on  the  line  of  its  railway  in  Put- 
nam county.  Iu  the  first  paragraph  of  his  complaint  appel- 
lee stated  his  cause  of  action  under  the  provisions  of  the 
statute  making  a  railway  company  liable  for  the  killing  or 
injury  of  animals  by  its  locomotives  or  cars  on  its  railroad 
tracks,  unless  its  road  is  securely  fenced  in. 

In  the  second  paragraph  he  alleged  that  his  horses  aad 
mares  were  injured  by  appellant's  locomotive  and  cars,  by 
and  through  the  negligence  of  its  employees  and  servants  in 
running  its  train,  and  without  any  fault  or  negligence  on  his 
part. 

Id  the  third  paragraph  of  his  complaint  he  charged  that 
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bis  horses  and  mares  were  wilfully  injured  by  the  employees 
and  servants  of  the  appellant,  who  had  at  the  time  the  con- 
trol and  management  of  its  locomotive  and  train  of  cars. 

Appellant  answered  by  a  general  denial  of  the  complaint, 
and  of  each  paragraph  thereof,  and  the  cause  being  at  issue, 
on  its  application,  the  venue  thereof  was  changed  to  the  court 
below.  There  the  issues  joined  were  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellee,  assessing  his  damages 
st  five  hundred  dollars.  Over  appellant's  motions  for  a  new 
trial,  and  in  arrest,  the  court  rendered  judgment  ou  the  verdict. 

In  this  court  appellant  has  assigned  a  number  of  errors, 
but  of  these  only  one  is  noticed  even  by  its  learned  counsel 
in  his  brief  of  this  cause,  namely,  the  overruling  of  its  mo- 
tion for  a  new  trial.  Of  course,  under  the  settled  practice 
of  this  court,  the  other  errors  assigned  by  appellant,  but  not 
discussed  by  its  counsel,  are  regarded  here  as  waived,  and  are 
not  considered.  Goldsberry  v.  Slate,  ex  rei.,  69  Ind.  430 ; 
Williams  v.  Potter,  72  Ind.  354;  Coffin  v.  Trustees,  etc.,  92 
Ind.  337. 

At  the  time  the  appellant  perfected  its  appeal  in  this  cause, 
by  filing  the  record  thereof  in  the  office  o'f  the  clerk  of  this 
court,  it  filed  therewith  what  is  called  its  "supersedeas  brief," 
for  the  purpose  of  obtaining  a  supersedeas  from  the  court,  or 
one  of  the  judges  thereof.  This  brief  was  filed  by  appellant 
in  compliance  with  the  last  clause  of  rule  16  of  the  rules  of 
this  court,  as  adopted  May  14th,  1884,  which  reads  as  fol- 
lows: "An  application  ftr  a  supersedeas  must  be  accompanied 
by  a  brief,  referring  to  the  record  by  pages  and  lines,  and 
pointing  out  the  error  or  errors  upon  which  the  appellant 
relies."  Such  a  brief  is  widely  different  from  the  brief  which 
our  decisions  have  uniformly  required  of  the  appellant  on  the 
final  hearing  of  the  appeal.  Thus,  in  Parker  v.  Hastings,  12 
Ind.  654,  the  court  said :  "  In  America,  at  least  in  Indiana, 
a  brief,  in  addition  to  the  statement  of  the  case  above  men- 
tioned, should  contain  a  summary  of  the  points  or  questions 
involved,  with  a  citation  of  authorities,  if  authorities  are  relied 
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on,  and  an  argument  based  upon  both,  which  should  be  charac- 
terized by  perspicuity  and  conciseness ;  though,  says  Bouvier, 
'  when  the  argument  is  pertinent  and  weighty,  it  can  not  be  too 
extended.' "  For  the  want  of  approximately,  at  least,  each  a 
brief  as  is  here  defined,  many  appeals  have  been  dismissed  by 
this  court,  or  the  judgments  appealed  from  have  been  affirmed. 
.  Bennett  v.  State,  ex  rel.,  22  Ind.  147 ;  Deford  v,  Urbain,  42 
Ind.  476;  Gardner  v.  Stover,  43  Ind..  356;  Harrison  v. 
Hedge*,  60  Ind.  266;  Bray  v.  Franklin  Life  Ins.  Co.,  68 
Ind.  6 ;  Millikan  v.  State,  ex  rel.,  70  Ind.  283 ;  Wilson  v. 
Holloway,  70  Ind.  407 ;  (My  of  Anderson  v.  Neal,  88  Ind. 
317 ;  McOann  v.  Rodifer,  90  Ind.  602;  Kaster  v.  Kaster,  93 
Ind.  581;  Arbuckle  v.  Biederman,  94  Ind.  168;  Pratt  v.  Al- 
len, 95  Ind.  404;  Bobbins  v.  Magee,  96  Ind.  174. 

Usually,  where  a  supersedeas  brief  is  filed,  the  appellant 
afterwards  files  a  further  or  additional  brief,  wherein  he  states 
the  points  or  questions  presented  by  the  alleged  errors,  of 
which  he  complains,  cites  the  authorities,  if  any,  upon  which 
he  relies,  and  makes  his  argument.  But  this  has  not  been 
done  by  the  appellant,  in  the  case  in  hand.  But,  in  appel- 
lant's supersedeas  brief,  its  counsel  has  not  only  pointed  oat 
"the  error  or  errors  upon  which  appellant  relies,"  as  re- 
quired by  rule  16  of  the  rules  of  this  court,  but  he  has  also 
discussed  therein  the  questions  arising  under  such  error  so 
fully  and  ably  that  appellant  is  entitled  to  have  such  ques- 
tions, in  so  far  as  they  are  properly  saved  in  and  presented 
by  the  record,  considered  and  decided. 

We  have  said  that  the  only  error  noticed  by  appellant's 
counsel,  in  his  brief  of  this  cause,  was  the  overruling  of  the 
motion  for  a  new  trial.  Under  this  error,  it  is  earnestly  in- 
sisted on  behalf  of  appellant,  that  the  verdict  of  the  jury 
was  not  sustained  by  sufficient  evidence.  It  is  clfimed,  how- 
ever, by  appellee's  counsel,  that,  under  our  decisions,  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict can  not  be  considered  here,  because  the  bill  of  excep- 
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lions  shows  on  its  face  that  all  the  evidence  given  in  the 
cause  is  not  in  the  record.  This  point  seems  to  be  well 
taken.  A  map  or  diagram  of  appellant's  railroad  and  its 
surroundings,  at  and  near  the  places  where  appellee's  animals 
were  injured,  and  shown  to  be  a  correct  map,  was  in  evidence 
u  exhibit  A,  and  filed  in  the  cause.  This  map  was  not 
copied  in  the  bill  of  exceptions,  but  in  the  place  where  it 
ought  to  have  been  copied  the  clerk  has  certified  that  it  was 
"not  on  file."  It  is  settled  by  a  long  line  of  our  decisions 
that  although  the  bill  of  exceptions  concludes  with  the  usual 
formula,  "this  was  all  the  evidence  given  in  the  cause,"  yet 
if,  on  the  race  of  the  bill,  there  is  an  apparent  omission  of 
such  evidence,  this  court  will  not  consider  or  decide  any  ques- 
tion which  depends  for  its  proper  decision  upon  the  evidence 
in  the  cause.  French  v.  State,  ex  rel.,  81  Ind.  151 ;  Fellenzer 
i.  VanValzah,  95  Ind.  128;  Collins  v.  Collins,  100  Ind.  266; 
Jennings  v.  Durham,  101  Ind.  391.  Besides,  itfscems  to  us 
that  there  is  evidence  in  the  record  which  tends  to  sustain 
the  verdict  on  every  material  point,  and  in  such  case,  where 
the  verdict  has  met  the  approval  of  the  trial  court,  we  have 
often  decided  that  the  judgment  will  not  be  reversed  on  the 
evidence.     Fitzgerald  v.  Goff,  99  Ind.  28,  and  cases  cited. 

Complaint  is  also  made  by  appellant's  counsel,  in  argu- 
ment, of  the  second  instruction  to  the  jury,  given  by  the  court 
of  its  own  motion,  as  follows:  "The  first  paragraph  of  the 
complaint  is  based  upon  a  statute  of  the  State  which  requires 
railroad  companies  operating  roads  in  the  State  to  securely 
fence  in  the  tracks  of  their  roads.  A  railroad  company,  op- 
erating a  railroad  in  this  State,  is  required  to  securely  fence 
in  its  track,  and,  where  this  is  not  done,  the  railroad  com- 
pany so  operating  the  road  is  liable  for  all  damages  done  to 
stock  by  its  locomotives  and  cars,  while  being  operated  upon 
■ts  road,  without  regard  to  the  question  whether  such  injury 
was  the  result  of  wilful  misconduct  or  negligence,  or  the  re- 
sult of  unavoidable  accident." 
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So  far  as  this  instruction  goes,  it  states  the  law  correctly  as 
applicable  to  the  first  'paragraph  of  complaint,  to  which  it 
was  expressly  limited.  If  it  was  objectionable  at  all,  it  was 
on  the  ground  of  what  it  omitted  to  state,  and  if  it  had  been 
the  only  instruction  of  the  court  in  relation  to  the  case 
stated  in  first  paragraph  of  complaint,  it  would  have  been 
justly  open  to  the  criticism  of  appellant's  counsel.  But,  even 
in  that  case,  it  would  have  been  incumbent  on  the  appellant, 
under  our  decisions,  to  have  requested'the  court  to  give  an  in- 
struction covering  omitted  points,  before  it  could  make  its 
exception  to  the  defective  instruction  given  available  as  er- 
ror for  the  reversal  of  the  judgment.  Taggart  v.  McKinsey, 
85  Ind.  392;  Ireland  v.  Emmerson,  93  Ind.  1  (47  Am.  R. 
364) ;  Fitzgerald  v.  Gaff,  supra. 

Again,  we  have  often  decided  that  the  court's  instructions 
to  the  jury  must  be  taken  and  considered  here  with  reference 
to  each  other  and  as  an  entirety.  Thus  considering  the 
court's  instructions  in  this  cause,  we  are  of  opinion  that  they 
gave  the  jury  the  law,  fairly  and  correctly,  applicable  to  the 
case  before  them,  as  made  by  the  pleadings  and  evidence.  In 
such  a  ease,  we  can  not  reverse  the  judgment  below  simply 
because  one  of  the  instructions,  standing  alone  and  separate 
from  its  fellows,  may  seem  to  be  imperfect  or  incomplete. 
Lytton  v.  Baird,  95  Ind.  349;  Stout  v.  State,  96  Ind.  407; 
Union  Mut.  Life  Ins.  Co.  v.  Buchanan,  100  Ind.  63. 

We  have  found  no  error,  in  the  record  of  this  case,  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 
Filed  Dec.  31, 1885. 
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Stitz  v.  The  State. 

Chihihal  Law. — Athoh. — Evidence. — Impeachment. — Motive. — Under  in  in- 
dictment for  arson,  where  the  crime  In  alleged  to  have  been  committed  for 
the  purpose  of  defrauding  in  insurance  company,  which  had  issued  a 
policy  of  insurance  upon  the  building  burned,  it  is  competent  for  the  State 
to  give  in  evidence  a  claim  made  by  the  defendant  for  the  property  de- 
stroyed, and  to  prove  that  he  pat  a  value  upon  it  in  excess  of  its  real 
worth,  not  for  the  purpose  of  impeaching  the  character  of  the  accused, 
hut  as  tending  to  show  a  motive  to  commit  crime. 

Same.— Imprachment  of  Character. — Character  can  not  be  impeached  by  evi- 
dence of  specific  facte. 

Sahe.— Explanation  of  Jfofwaa,— Instruction. — Facts  tending  to  show  evil  mo- 
tives are  always  susceptible  of  explanation,  and  where  the  State,  in  an 
arson  case,  has  offered  evidence  showing  an  over- valuation  of  the  prop- 
erty burned,  the  accused  is  entitled  to  an  instruction,  that  if  the  over- 
valuation was  the  result  of  an  error  of  judgment  or  of  a  mistake  of  fact, 
it  was  not  necessarily  evidence  of  a  wicked  motive  or  criminal  intent 

Save. — Rauonabtc  Doubt. — Jnstruetioa. — An  instruction  that  "while  each 
juror  must  be  satisfied  of  the  defendant's  guilt  beyond  a  reasonable 
doubt,  to  authorise  a  conviction,  such  reasonable  doubt,  unless  enter- 
tained by  all  the  jurors,  does  not  warrant  an  acquittal,"  is  erroneous. 

From  the  Jasper  Circuit  Court. 
8.  P.  Thompson  and  R.  P.  DeHart,  for  appellant. 
M.  H.  Walker,  Prosecuting  Attorney,  and  E.  P.  Hammond, 
for  the  State. 

Elliott,  J.— The  indictment  upon  which  the  appellant 
was  convicted  charges  him  with  the  crime  of  arson,  and 
charges,  also,  that  the  crime  was  committed  for  the  purpose 
of  defrauding  the  Phenix  Insurance  Company,  which  had 
issued  a  policy  of  insurance  upon  the  building  burned. 

The  State  was  permitted  to  give  in  evidence  a  claim  made 
by  the  appellant  for  property  destroyed  by  the  fire,  and  to 
prove  that  he  put  a  value  upon  the  property  beyond  its  real 
worth.  We  regard  this  evidence  as  competent.  We  do  not, 
however,  agree  with  the  counsel  for  the  State,  that  it  was  com- 
petent for  the  purpose  of  impeaching  the  character  of  the 
accused;  on  the  contrary,  we  regard  the  theory  of  the  counsel 
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for  the  State  upon  this  point  as  radically  erroneous.  Char- 
acter can  not  be  impeached  by  evidence  of  specific  acta.  This 
familiar  principle  shatters  the  theory  of  the  State.  In  pro- 
ceeding upon  this  theory  counsel  were  led  into  serious  error 
in  their  argument  to  the  jury,  and  the  court  followed  them 
to  the  manifest  injury  of  the  appellant. 

We  put  our  ruling  on  the  ground  that  the  evidence  was 
competent, as  tending  to  showa  motive  to  commit  the  crime. 
If  an  accused  has  a  policy  of  insurance  on  his  property,  and 
claims  from  the  insurer  more  than  the  property  is  worth,  it 
supplies  some  evidence  of  a  wicked  motive.  If  a  man  should 
claim,  under  oath,  one  thousand  dollars  for  property  of  no 
greater  value  than  one  hundred  dollars,  that  fact  would  sup- 
ply some  evidence  tending  to  establish  a  motive  for  setting 
fire  to  the  building  in  which  it  was  situated.  It  would,  how- 
ever, be  a  mere  circumstance  to  be  considered  in  connection 
with  other  facts.  Of  itself,  it  would  not  be  of  great  weight, 
but  it  would  nevertheless  be  some  evidence  of  a  criminating 
character.  The  law  recognizes  the  principle  that  men  are 
impelled  to  commit  crimes  from  some  motive.  There  are, 
indeed,  few  motiveless  crimes,  and  among  the  motives  im- 
pelling men  to  crime  is  that  of  gain.  In  a  thoughtful  and 
philosophical  treatise  it  is  said :  "As  there  must  pre-exist  a 
motive  to  every  voluntary  action  of  a  rational  being,  it  is 
proper  to  comprise  in  the  class  of  moral  indications  such  par- 
ticulars of  external  relation  as  are  usually  observed  to  operate 
as  inducements  to  crime,"  and  among  the  motives  that  in- 
fluence human  conduct  this  author  classes  that  of  gain.  Wills 
Circ.  Ev.  39. 

Another  author  says:  "  In  looking  at  the  motives  which 
instigate  human  conduct,  we  ascend  to  the  very  origin  of 
crime."  Burrill  Circ.  Ev.  281.  At  another  place  this  author 
says :  "  The  motive  of  gain,  in  the  stricter  sense  of  the  term, 
may  be  excited  by  two  different  classes  of  objects;  first,  by 
something  visible  and  tangible,  which  the  party  meditating 
the  crime  desires  to  possess;  and,  secondly,  by  some  Bubstan- 
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(ial  benefit  which  is  expected  to  accrue  as  the  result  of  the 
contemplated  act."     Ibid.  285. 

The  case  of  State  v.  Cbkn,  9  Nev.  179,  supplies  an  illustra- 
tion of  the  practical  application  of  these  principles.  In  that 
case  the  appellant  was  charged  with  arson,  and  it  was  held 
that  evidence  of  over-large  insurance  upon  his  goods  was  com- 
petent "  to  show  a  possible  or  probable  motive,  such  motive 
being  a  material  link  in  the  chain  of  circumstances."  In  the 
course  of  the  opinion  in  that  case  it  was  said  :  "  Now,  it  is 
not  a  natural  thing  for  a  man  to  fire  his  own  premises :  pre- 
sumptively appellant  was  innocent.  What  then  is  the  logical 
and  natural  course  of  human  thought  at  such  a  juncture?  Is 
it  not  to  inquire  what  motive,  if  any,  existed  which  could 
have  influenced  a  sane  person  to  do  such  an  act  ?  Such  was 
the  course  pursued  by  the  prosecution ;  the  motive  was  sought ; 
and  by  it  claimed  to  he  found  in- the  met  of  an  undue  insur- 
ance; not  only  a  perfectly  proper  proceeding,  but  indeed  the 
only  one  open."  The  same  principle  is  declared  in  Oommon- 
walth  v.  Hudson,  97  Mass.  565,  and  in  Shepherd  v.  People,  19 
N.  Y.  537.  In  this  last  case  Denio,  J.,  speaking  for  the  court, 
said :  "  The  prisoner's  house  had  been  burned  and  he  was 
charged,  upon  circumstantial  evidence,  with  having  set  it  on 
fire.  Prima  facie  he  had  no  motive  for  the  act,  but  a  strong 
pecuniary  one  against  it.  But  if  he  had  a  contract  of  indem- 
nity, and  especially  if  under  it  he  might  probably  obtain  more 
than  the  value  of  the  property,  the  case  would  be  quite  dif- 
ferent." v 

Mr.  Bishop  says:  "Evidence  that  the  insurance  was  for 
more  than  the  worth  of  the  building  is  pertinent;  also,  that 
the  defendant  attempted  to  procure  payment  of  what  was 
thus  excessive."  2  Bishop  Crim.  Proa.,  section  50.  These 
cases  are  in  harmony  with  the  general  rule  which  that  author 
thus  states :  "  Hence  proof  of  motive  is  never  indispensable 
to  a  conviction.  But  it  is  always  competent  against  the  de- 
fendant." 1  Bishop  Crim.  Proc,  section  1107.  Wills  Circ. 
Ev.  41 ;  Ooodvnn  v.  Stale,  96  Ind.  550,  see  p.  560. 
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While  it  is  competent  to  prove  facts  tending  to  show  an 
evil  motive,  yet  such  facts  are  always  susceptible  of  explana- 
tion. Motive  is  but  a  circumstance,  and  it  is  always  proper 
to  explain  the  act  which  is  adduced  as  evidence  of  a  wicked 
motive.  This  is  true  of  the  present  case.  If  the  valuation 
of  the  property  was  made  by  mistake,  or  was  a  mere  honest 
error  of  opinion,  the  probatory  force  of  the  fact  that  there 
was  a  claim  made  for  a  value  greater  than  the  actual  one 
would  be  materially  weakened,  if  not  entirely  destroyed.  It 
is  not  uncommon  for  men  to  place  too  great  a  value  on  their 
own  property,  and  an  error  in  doing  so  is  not  necessarily  a 
criminating  circumstance.  Citizens,  etc.,  Ins.  Go.  v.  Short, 
62  Ind.  316.  The  accused  was  entitled  to  an  instruction  that 
if  the  over-valuation  of  the  property  was  the  result  of  an 
error  of  judgment  or  of  a  mistake  of  fact,  it  was  not  neces- 
sarily evidence  of  a  wicked-motive  or  criminal  intent.  Our 
opinion  is  that  the  court  erred  in  refusing  the  instruction 
asked  by  the  appellant  upon  this  point. 

The  court  gave  to  the  jury  this  instruction :  "  While  each 
juror  must  be  satisfied  of  the  defendant's  guilt  beyond  a 
reasonable  doubt,  to  authorize  a  conviction,  such  reasonable 
doubt,  unless  entertained  by  all  the  jurors,  does  not  war- 
rant an  acquittal."  This  instruction  is  palpably  errone- 
ous. There  can  be  no  conviction  of  a  crime  unless  all  the 
jurors  are  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of 
the  accused.  The  law  upon  this  point  is  firmly  settled.  The 
instruction  before  us  in  effect  reverses  this  rule,  for  it  informs 
the  jury  that  "such  reasonable  doubt,  unless  entertained  by 
all  the  jurors,  does  not  warrant  an  acquittal."  This  must 
have  induced  the  jurors  to  think  that  unless  all  concurred  in 
entertaining  a  reasonable  doubt,  the  verdict  should  be  against 
the  defendant.  This  is  in  direct  opposition  to  the  rule  de- 
clared by  our  decisions.  Castle  v.  State,  75  Ind.  146;  Clem 
v.  State,  42  Ind.  420  (13  Am.  R.  369).  This  instruction  is 
essentially  different  from  the  one  passed  upon  in  Fassinom  v. 
Stale.  89  Ind.  235. 
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A  reasonable  doubt  entertained  by  some  of  the  mem- 
bers of  the  jury  may  not  compel  an  acquittal,  but  it  may  so 
strongly  prevail,  and  among  so  many,  as  to  warrant  others  in 
yielding  their  opinions  and  joining  in  a  verdict  of  acquittal. 
At  all  events,  an  instruction  which  indicates,  as  the  one  un- 
der immediate  mention  does,  that  individual  jurors  should 
not  acquit,  unless  all  the  members  of  the  jury  entertain 
doubts  of  the  defendant's  guilt,  is  erroneous.  It  may  pos- 
sibly be  that  in  a  case  where  the  evidence  satisfactorily  shows 
the  guilt  of  the  accused,  there  should  be  no  reversal  for  such 
an  error  as  that  committed  in  giving  the  instruction ;  but, 
however  this  may  be  in  other  cases,  in  such  a  case  as  this, 
where  the  evidence  is  far  from  satisfactory,  we  can  not  disre- 
gard the  error  committed  in  giving  the  instruction  under 
examination. 

There  are  other  instructions  given  which  we  deem  errone- 
ous, but  we  do  not  think  it  necessary  to  discuss  them,  for  the 
judgment  must  be  reversed  for  tbe  errors  pointed  out. 

Judgment  reversed,  with  instructions  to  issue  the  proper 
order  for  the  return  of  the  appellant 

Filed  Dec.  31, 1885. 
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Tows,—  Tnies. — Time  of  Levy-  -Statute  ConttruetL — Amendment  by  Implied 
Hon.— Section  3348,  R.  8.  1881,  in  force  since  August  17th,  1855,  requir- 
ing the  board  of  trustees  of  an  incorporated  town  to  determine  the 
amount  of  general  tax  for  the  year  before  the  third  Tuesday  in  May, 
i»  amended  by  implication  by  section  3262,  R.  8. 1881,  in  force  since 
March  10th,  1879,  and  such  tax  may  be  determined  within  a  reasonable 
time  after  the  adjournment  of  the  county  board  of  equalisation.  See 
Mctloni  8389  and  6398,  R.  S.  1881. 
oaxe.— The  words  "  determine  the  amount  of  general  tax  for  the  current 
Tear,"  as  used  in  section  3348,  R.  8.  1881,  mean  the  final  determina- 
lion  of  the  board  as  to  the  amount,  assessment  and  levy. 
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From  the  Starke  Circuit  Court. 

A.  I,  Gould  and  W.  A,  Foster,  for  appellants. 

/.  D,  McLaren,  for  appellees. 

IIowk,  J. — Id  this  court  the  appellants,  Kratli  and  the 
town  of  Knox,  the  defendants  below,  have  assigned  errors 
upon  the  record  of  this  cause  which  call  in  question  the  con- 
clusions of  law  stated  by  the  trial  court  upon  its  special  find- 
ing of  ftcts. 

The  facts  found  by  the  court  were  in  substance  as  follows : 

1.  On  the  20th  day  of  December,  1883,  the  plaintiffs  were 
the  owners  of  the  property  mentioned  in  the  complaint,  and 
had  possession  thereof. 

2.  On  said  20th  day  of  December,  1883,  one  Sylvester  Bert- 
ram,  marshal  of  the  town  of  Knox  (defendant),  took  such 
property  from  the  plaintiffs,  under  a  precept  or  warrant  then 
in  his  hands,  for  the  purpose  of  collecting  certain  corporation 
taxes  against  the  plaintiffs  that  appeared  by  the  tax-list  of 
such  town  for  the  year  1883  to  be  due,  but  delinquent  and 
unpaid. 

-  3.  The  said  marshal,  after  taking  such  property  iu  custody, 
placed  the  same  in  the  care  of  the  defendant  Kratli  to  be  fed 
and  taken  care  of  until  it  should  be  Bold  to  pay  such  taxes. 

4.  On  the  21st  day  of  December,  1883,  the  plaintiffs  brought 
their  action  in  replevin  against  the  defendant  Kratli  for  the 
possession  of  such  property,  said  Kratli  having  failed  to  de- 
liver such  property  to  plaintiffs,  on  demand  before  suit  brought, 
and  a  writ  of  replevin  was  issued  and  placed  iu  the  hands  of 
the  sheriff*  of  Starke  county. 

5.  The  same  day  the  sheriff  took  such  property,  by  virtue 
of  the  writ  of  replevin,  and  the  defendants  herein,  within 
twenty-four  hours,  executed  and  delivered  to  such  sheriff  the 
proper  bond,  entitling  them  to  retain  possession  of  the  prop- 
erty, which  they  did,  until  the  31st  day  of  December,  when 
such  property  was  sold  by  the  marshal  of  the  defendant,  the 
town  of  Knox,  to  pay  the  taxes  aforesaid. 
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6.  The  property  replevied  was  worth,  the  day  it  was  re- 
plevied, eighty-five  dollars  in  the  market. 

7.  The  plaintiffs  used  the  mare  in  question  as  a  livery  ani- 
mal at  the  time  she  was  taken  from  them,  and  to  them  she 
had  a  particular  value  by  reason  of  her  excellence  for  such 
purpose,  and  was  worth  to  them  the  sum  of  $125. 

8.  The  corporation  taxes  for  the  town  of  Knox,  for  the 
year  1882,  to  enforce  the  payment  of  which  the  property  was 
taken  by  the  marshal  of  the  defendant,  the  town  of  Knox, 
were  not  levied,  laid  or  assessed,  on  or  before  the  third  Tues- 
day in  May  of  that  year,  but  were  levied  and  assessed  after 
that  time,  to  wit,  on  the  27th  day  of  May,  1882. 

Upon  the  foregoing  facts  the  court  stated  the  following  con- 
clusions of  law : 

1.  The  levy  and  assessment  of  the  corporation  tax  of  the 
town  of  Knox  for  the  year  1882  is  and  was  illegal  and  void. 

2.  The  process,  under  and  by  virtue  of  which  the  marshal 
of  the  defendant,  the  town  of  Knox,  took  such  property,  was 
irregular,  illegal  and  void,  and  the  levy  and  taking  by  such 
marshal  was  unlawful  #nd  void. 

3.  The  property  mentioned  and  set  out  in  the  complaint 
was  the  property  of  the  plaintiffs  at  the  time  of  the  issuing 
of  the  writ  and  commencement  of  this  suit,  and  they  were 
entitled  to'the  possession  thereof. 

4.  The  property  was  of  the  value  of  $85  at  the  time  of  the 
commencement  of  this  suit. 

5.  The  plaintiffs  should  recover  from  the  defendants  the 
value  of  the  mare,  to  wit,  $85,  together  with  six  per  cent, 
interest  thereon  from  December  20th,  1883,  together  with 
the  sum.  of  $11  damages,  in  all  the  sum  of  $108.22. 

As  the  contrary  was  not  found  by  the  court  in  this  case, 
we  assume  that  the  appellant,  the  town  of  Knox,  was  incor- 
porated under  the  general  law  of  this  State  for  the  incorpo- 
ration of  towns.  Town  of  Brazil  v.  Kress,  55  Ind.  14.  In 
section  3348,  R'.  S.  1881,  of  this  general  law,  in  force  since 
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August  17th,  1855,  it  is  provided  as  follows:  "The  board 
of  trustees  shall,  before  the  third  Tuesday  in  May  of  each 
year  after  the  town  shall  have  been  incorporated,  determine 
the  amount  of  general  tax  for  the  current  year;  but  the  tax 
for  the  year  in  which  the  town  is  incorporated  may  be  de- 
termined, at  any  time,  by  the  board  of  trustees."  This  section 
of  the  statute  was  considered  by  this  court  in  Town  of  Wil- 
liameport  v.  Kent,  14  Ind.  306,  where,  after  setting  out  the 
section,  the  court. said:  "As  we  construe  the  provision  to 
which  we  have  referred,  the  words  '  determine  the  amount 
of  general  tax  for  the  current  year,'  mean  the  final  determi- 
nation of  the  board  as  to  the  amount,  assessment,  and  levy 
of  taxes  for  the  current  year.  And  this  construction  being 
correct,  it  follows  that  the  board  had  no  power  to  order  the 
assessment  and  levy,  in  this  case,  after  the  third  Tuesday  of 
May."  The  case  cited  was  approved  and  followed  in  Hunt*- 
man  v.  City  of  LaPorte,  15  Ind.  357,  and  in  Clark  v.  Town  of 
Noblewille,  44  Ind.  83. 

At  the  time  the  cases  cited  were  decided,  the  general  law 
of  this  State  for  the  incorporation  of  .towns  provided  for  the 
election  of  an  assessor  in  each  incorporated  town,  and  made 
it  the  duty  of  such  assessor  to  assess  all  property  liable  to 
taxation  in  such  town,  and  to  make  return  of  his  assessment 
roll  to  the  board  of  trustees,  "  on  or  before  the  second  Toes- 
day  in  May  of  each  year."  1  R.  S.  1876,  p.  882,  section  31. 
In  section  3262,  R.  S.  1881,  in  force  since  March  10th,  1879, 
it  is  provided,  however,  that  "  The  office  of  assessor  *  *  * 
in  incorporated  towns  in  this  State  shall  be  abolished,  and 
the  assessment  of  personal  and  real  property,  as  made  and 
returned  by  the  township  assessors  to  the  county  auditor,  as 
is  now  provided  by  law,  *  *  *  in  incorporated  towns  shall 
constitute  the  assessment  for  taxation  for  *  *  town  purposes, 
in  like  manner  as  for  county  and  State  taxes.  And  the  *  * 
town  clerks  shall  have  access  to  the  assessor's  books  in  the 
county  auditor's  office,  and  they  shall  transcribe,  therefrom,  on 
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their  tax  duplicates,  an  accurate  list  of  the  taxable  property 
assessed  in  each  *  *  *  town,  as  it  appears  to  have  been 
equalized  by  the  county  board  of  equalization,  and  thereou 
compute  the  taxes  levied  by  the  *  *  town  authorities." 

But,  under  section  6389,  R,  S.  1881,  the  township  asses- 
sors are  not  required  to  return  their  assessment  lists  or  books 
to  the  county  auditor  "  before  the  first  Monday  of  June  an- 
nually;" and,  under  section  6398,  R.  S.  1881,  the  county 
board  of  equalization  is  required  to  "  meet,  for  the  purposes 
of  equalization,  at  the  room  of  the  county  commissioners,  in 
the  court-house  of  each  county,  on  the  first  Monday  of  June, 
annually." 

It  will  be  readily  seen  that  the  necessary  effect  of  section 
3262,  above  quoted,  is  to  so  amend  by  implication  the  pro-' 
visions  of  section  3348,  supra,  as  that  the  board  of  trustees 
of  an  incorporated  town  may,  within  a  reasonable  time  after 
the  adjournment  of  the  proper  county  board  of  equalization 
in  each  year,  "determine  the  amount  of  general  tax  for  the 
current  year."  It  was  so  held  by  this  court  in  Worley  v.  Har- 
ris, 82  Ind.  493,  and  a  re-examination  of  the  question  has  led 
us  again  to  the  same  conclusion.  For  the  reasons  given  we 
are  of  opinion  that,  upon  the  facts  specially  found,  the  trial 
court  erred  in  its  conclusions  of  law. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  the  court  to  set  aside  its  con- 
clusions of  law,  and,  in  lieu  thereof,  to  find  for  appellants, 
the  defendants  below,  as  its  conclusion  of  law,  and  render 
judgment  accordingly. 

Filed  Not.  17, 1886;  petition  for  a  rehearing  withdrawn  Jan.  20, 1880. 
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,149     tw  Supreme  Court. — Appeal. — Practice. — Appeals  to  the  Supreme  Court,  in 

■11  civil  cases,  ftre  perfected  by  filing  a  transcript  with  the  clerk,  which 
transcript  must  be  filed  within  one  year  from  the  time  of  the  rendition 
of  judgment;  and  where  the  transcript  is  not  filed  within  that  time,  the 
appeal  will  be  dismissed,  though  the  proper  notice  of  appeal  has  been 
served  within  the  year. 

From  the  Owen  Circuit  Court. 

J.  C.  Robinson,  I.  H.  Fowler,  A.  W.  Fulterton,  8.  O.  Pick- 
ens and  W.  A.  Piokene,  for  appellant. 

D.  E.  Bean  and  W.  ffiokam,  for  appellees. 

Zollars,  J. — Judgment  was  rendered  in  the  court  below, 
od  the  3d  day  of  April,  1884.  On  the  27th  day  of  March, 
1885,  appellant  served  notices  of  an  appeal  upon  appellees 
and  the  clerk  of  the  circuit  court.  The  transcript  was  filed 
in  the  office  of  the  clerk  of  this  court,  on  the  30th  day  of 
April,  1885.  It  will  thus  be  seen  that  the  notices  of  an  ap- 
peal were  served  before,  and  the  transcript  filed  in  this  court 
after,  the  expiration  of  one  year  from  the  rendition  of  the 
final  judgment  below. 

For  this  reason,  appellees  move  to  dismiss  the  appeal.  Ap- 
pellant resists  this  motion  upon  the  ground  that  the  appeal 
was  taken  by  the  service  of  the  notices.  He  relies  upon 
the  first  portion  of  section  640,  R.  8.  1881,  and  rule  23  of 
this  court. 

Section  640,  supra,  must  be  considered  and  construed  in 
connection  with  the  other  sections  of  the  statute  upon  the 
same  subject.  Section  633  provides  that  appeals  to  this  court, 
in  all  cases,  must  be  taken  within  one  year  from  the  time  the 
judgment  is  rendered.    Section  631  is  in  harmony  with  it 

Previous  to  the  enactment  of  tbese  sections,  such  appeals 
might  be  taken  within  three  years  from  the  rendition  of  the 
judgment.  The  idea  of  the  Legislature  doubtless  was,  that 
one  year  is  sufficient  time  in  which  to  appeal,  and  all  that 
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should  be  allowed,  in  justice  to  the  judgment  creditor.  The 
party  from  whose  judgment  an  appeal  may  be  taken  is  inter- 
ested in  having  the  question  of  appeal  settled,  so  that  he  may 
rely  upon  the  stability  of  his  judgment.  All  judgment  cred- 
itors are  alike  interested. 

It  can  hardly  be  supposed  that  the  Legislature,  in  provid- 
ing for  appeals  to  this  court,  intended  to  provide  that  if  an 
appeal  is  taken  under  one  section  of  the  statute,  it  must  be 
perfected  by  the  filing  of  a  transcript  within  one  year  from 
the  rendition  of  the  judgment,  but  if  taken  under  another 
section,  the  transcript  may  be  filed  after  the  expiration  of  the 
year.  To  give  the  statute  such  a  construction  would  be  to 
hold  that  an  appeal  may  be  perfected  within  the  year  or  not, 
as  the  judgment  defendant  and  appealing  party  may  choose, 
by  taking  his  appeal  under  any  particular  section  of  the 
statute. 

Evidently,  all  judgment  creditors  are  upon  an  equality, 
aud  all  alike  have  the  right  to  demand  that  appeals  from 
their  judgment  shall  be  perfected  within  one  year  from  their 
rendition,  by  the  filing  of  the  transcripts,  so  that  the  cases 
may  go  to  the  court  for  decision. 

If  parties  intending  to  appeal  may  delay  perfecting  their 
appeals  by  failing  to  file  the  transcripts,  and  thus  delay  the 
final  decision  of  the  cases,  by  taking  the  appeals  under  the 
first  branch  of  section  640,  supra,  it  will  follow,  practically, 
that  appeals  of  the  least  merit,  and  that  ought  to  be  speedily 
disposed  r,  will  be  the  longest  delayed.  If  delay  may  be 
thus  brought  about  by  appealing  under  the  first  branch  of 
that  section,  parties  desiring  delay  only  would  in  every  case 
thus  appeal  under  that  section. 

Section  640  provides  for  appeals  after  the  term.  It  is  as 
follows:  "After  the  close  of  the  term  at  which  the  judgment 
is  rendered,  an  appeal  may  be  taken  by  the  service  of  a  no- 
tice in  writing  on  the  adverse  party  or  his  attorney,  and  also 
ou  the  clerk  of  the  court  in  which  the  proceedings  were 
Vol.  104.— 24 
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had,  stating  the  appeal  from  the  judgment  or  some  specific 
part  thereof;  or  such  appeals  may  be  taken  by  procuring  from 
the  clerk  of  the  court  a  transcript  of  the  record  and  pro- 
ceeding in  the  suit,  or  so  much  thereof  as  is  embraced  in  the 
appeal/  and  filing  the  same  in  the  office  of  the  clerk  of  the 
Supreme  Court,  who  shall  endorse  thereon  the  time  of  filing, 
and  issue  a  notice  of  the  appeal  to  the  appellee."  It  will  be 
observed  that  whether  the  appealing  party  serves  the  notices 
Upon  the  adversary  and  clerk  or  files  the  transcript,  and  the 
clerk  issues  the  notice,  this  section  makes  no  provision  as  to 
when  the  transcript  shall  be  filed  in  the  office  of  the  clerk  of 
the  Supreme  Court.  To  ascertain  that  fact  we  must  look  to 
section  633,  supra,  which  fixes  the  time  within  which  all  ap- 
peals in  civil  actions  must  be  taken.  If  that  section  does  not 
fix  the  time  within  which  transcripts  must  be  filed,  when  the 
appeals  are  after  the  term  and  under  section  640,  supra,  the 
time  is  not  fixed  at  all. 

Under  the  latter  part  of  section  640,  the  appeal  is  taken 
bv  filing  the  transcript.  Under  section  633,  that  appeal  must 
be  within  a  year  from  the  time  the  judgment  is  rendered. 
Harehman  v.  Armstrong,  43  Ind.  126. 

It  is  provided  in  the  criminal  code,  that  appeals  must  be 
taken  within  one  year  after  the  judgment  is  rendered,  and  that 
such  appeals  may  be  taken  by  the  service  of  notices  in  a  man- 
ner similar  to  that  provided  in  the  former  part  of  section  640, 
wpra;  but  it  is  also  provided  that  the  transcript  may  be  filed 
within  ninety  days  after  the  appeal  is  thus  taken.  R.  S.  1881, 
sections  1885,  1887;    Wiruett  v.  State,  54  Ind.  437. 

Section  640,  supra,  as  we  have  seen,  contains  no  such  pro- 
vision as  to  when  the  transcript  shall  be  filed.  It  neither 
limits  the  time  of  filing  the  transcript  within,  nor  extends  it 
beyond,  the  year  withinwhich  appeals  maybe  taken.  If  the 
Legislature  intended  that  in  any  case  transcripts  in  civil  ac- 
tions may  be  filed  after  the  year,  doubtless  such  provision 
would  have  been  made,  as  in  the  criminal  code. 

There  must  be  a  transcript  filed  at  some  time,  in  order  to 
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have  a  perfected  appeal.  This  court  can  not  pass  upon  a  case 
until  the  transcript'  is  filed  and  regularly  brought  before  it. 
If,  under  section  640,  the  transcript  may  be  filed  twenty-seven 
days  after  the  expiration  of  the  year,  as  in  this  case,  when 
the  notices  are  served  as  in  the  first  branch  of  that  section 
provided,  there  would  seem  to  be  no  reason  why  the  tran- 
script might  not  be  filed  six  months  later.  Appeals  in  civil 
actions  must  be  taken  within  one  year,  and  such  appeals  must 
be  perfected  appeals,  which  include  the  filing  of  the  tran- 
script. Section  633  applies  as  well  to  appeals  taken  under 
the  first  branch  of  section  640,  as  to  those  taken  under  the 
second  branch,  and  in  both  cases  requires  the  appeal  to  be 
perfected  within  the  year  by  the  filing  of  the  transcript. 
Whether  or  not  the  service  of  the  notices  under  the  first 
branch  of  that  section  works  an  appeal  in  any  sense,  or  for 
any  purpose,  until  the'  transcript  is  filed,  or  whether  or  not 
when  the  transcript  is  filed  the  appeal  dates  from  the  service 
of  the  notices,  are  questions  which  we  need  not  now  decide, 
but  we  are  quite  clear  that  the  service  of  the  notices  alone 
does  not  constitute  the  appeal  that  section  633  requires  to  be 
taken  within  one  year. 

Rule  23  of  this  court  provides  that  where  an  appeal  is 
taken  after  the  term,  by  notices  as  provided  in  the  first  branch 
of  section  640  of  the  code  (which  is  the  same  as  section  556, 
2  R.  S.  1876,  p.  241),  the  transcript  must  be  filed  within  sixty 
days  from  the  time  of  the  service,  or  the  appeal  so  taken  will 
be  deemed  to  have  been  abandoned.  This  rule  does  not  ex- 
tend the  time  for  filing  the  trafecript  beyond  the  year,  nor 
was  it  attempted  thereby  to  so  extend  the  time.  In  the  adop- 
tion of  the  rule,  the  court  was  not  attempting  to  do  what  be* 
longs  to  the  Legislature.  This  is  all  apparent  from  the  rule 
itself.  There  Would  be  a  possibility,  and  probability,  of  evil 
consequences  resulting,  if  the  appealing  party  might  serve 
notices  of  an  appeal  shortly  after  judgment,  and  have  the 
whole  year  in  which  to  perfect  the  appeal  by  filing  the  tran- 
script.    In  the  long  delay  the  other  party  might  mislay  the 
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notice  served  upon  him,  and  forget  that  such  a  notice  had 
been  served,  and  thus  the  case,  aa  to  him,  might  go  by  de- 
fault. It  was  to  prevent  such  a  result,  doubtless,  that  the 
rule  fixes  the  limit  at  sixty  days.  The  sixty  days  thus  fixed 
by  the  rule  is  a  limitation,  and  not  an  extension. 

Appellant's  counsel  cite  Hollembe  v.  Thomas,  22  Ind.  375, 
Qumberts  v.  Adams  Ex.  Oo.,  28  Ind.  181,  Day  v.  Herod,  33 
Ind.  197,  Barnett  v.  Gilmore,  33  Ind.  199,  Slate,  ex  ret.,  v. 
Oressinger,  88  Ind.  499,  in  support  of  their  contention  that 
there  may  be  an  appeal  before  the  filing  of  the  transcript.  These 
cases  involve  appeals  from  boards  of  county  commissioners 
and  justices  of  the  peace.  Such  appeals  rest  upon  statutes 
very  different  from  those  authorizing  appeals  to  this  court. 
In  bringing  appeals  here  the  appellant  must  procure  the  tran- 
script and  see  that  it  is  filed.  In  appealing  from  county 
boards  and  justices  of  the  peace,  the  appealing  party  has  noth- 
ing to  do  but  to  demand  an  appeal,  and  file  his  bond  within 
the  proper  time.  When  he  has  done  this,  the  law  makes  it 
incumbent  Upon  the  auditor  in  one  instance,  and  upon  the 
justice  of  the  peace  in  the  other,  to  make  out  and  file  a  tran- 
script with  the  county  clerk.  When  the  appealing  party  has 
demanded  an  appeal,  and  filed  his  bond,  he  has  done  all  that 
if  the  law  requires  of  him,  and  all  that  he  can  do;  hence,  so  far 
as  he  is  concerned,  he  has  taken  an  appeal.  He  can  not  be 
made  to  suffer  by  the  laches  of  the  auditor  or  justice  of  the 
peace  in  failing  to  file  the  transcript.  This  is  what  the  above 
cases  decide.  They  are  not  controlling  here,  for  the  reason, 
as  we  have  before  said,  thann  appealing  to  this  court  it  is  in- 
cumbent upon  the  party  appealing  to  see  to  it  that  the  tran- 
script is  filed  in  time.  That  duty  is  imposed  upon  no  one  else. 
It  follows  from  our  conclusions  above  expressed  that  this 
appeal  must  be  dismissed.  The  appeal  is/  therefore,  dis- 
missed, at  appellant's  costs. 
Filed  Dec.  31, 1885. 
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legal  controversy  between  the  parties,  and  it  is  only  where  the  merits 
are  involved  that  a  judgment  will  operate  as  an  estoppel. 

Evidence.— Declaration*  of  Assignor  of  Promissory  Note.—  The  declarations 
□I  an  assignor  of  a  promissory  note,  made  after  be  has  parted  with  title 
and  possession,  are  not  admissible  against  his  assignee. 

Promissory  Note. — Bona  Fide  Holder.— Nominal  Connideration. — The  mere 
nominal  consideration  of  one  dollar  is  not  sufficient  to  constitute  a  pet- 
boo  a  bona  fide  holder  of  a  note. 

Sine. — Equitable  Assignment. — As  against  one  who  has  a  prior  equitable 
assignment,  a  party  who  has  paid  merely  a  nominal  sum  for  a  promis- 
sory note,  and  agreed  to  pay  a  sum  equal  to  the  half  of  the  proceeds 
that  he  may  realize  from  it,  is  not  a  good  faith  holder  of  the  note. 

Sixz.— Set-Off— Mutuality,— Mutuality  is  essential  to  the  validity  of  a  set- 
off, and  the  claim  asserted  as  a  set-off  must  be  held  by  the  party  who 
pleads  it,  and  not  by  him  and  another  jointly. 

Same.— Equitable  Consideration.— Husband  and  Wife.— Parent  and  Child.— 
The  promise  of  a  husband,  who  has  borrowed  money  from  his  wife,  to 
pay  it  to  her  children,  is  an  equitable  consideration  which  will  support 
the  assignment  of  a  promissory  note  from  the  husband  to  one  of  such 
children. 

Husband  and  Wife.— Contract  to  Repay  Money  Borrowed  from  Wife.— Per- 
formance.— Equity. — A  husband  may  not  only  voluntarily  perform  a  con- 
tract to  repay  money  borrowed  from  his  wife,  but  equity  will  compel 
performance. 

Pahent  and  Child. — Promissory  Note.— Assignment — Consideration. — A  son 
may  lawfully  assist  his  father  in  conducting  a  litigation  with  his  money, 
time  and  services,  and  a  debt  so  incurred  by  the  father  will  constitute 
a  valid  consideration  as  against  his  creditors  for  the  transfer  of  a  prom-  ■ 
issary  note  to  the  son. 

From  the  Elkhart  Circuit  Court. 

/.  M.  Vanjleet,  for  appellant. 

/.  H.  Baker  and  F.  E.  Baker,  for  appellee. 

Elliott,  J. — The  appellant's  complaint  alleges  that  three 
promissory  notes  were  by  him  executed  to  Henderson  Cole, 
on  the  31st  day  of  January,  1880:  that,  on  the  25th  day  of 
February,  1880,  he  purchased  of  Mrs.  S.  A.  Wells  a  note  ex- 
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ecuted  by  Henderson  Cole;  that  at  the  time  he  purchased 
•  this  note  he  had  no  notice  that  Henderson  Cole  had  trans- 
ferred any  of  the  notes  executed  to  him  by  the  appellant; 
that,  on  the  same  day,  he  brought  suit  against  Henderson 
Cole  aud  obtained  an  order  restraining  htm  from  transferring 
any  of  the  notes ;  that  after  the  order  bad  been  served  on 
Henderson  Cole  he  endorsed  the  notes  to  the  appellee,  who 
received  them  with  knowledge  of  the  appellant's  defence  and 
of  the  restraining  order. 

The  complaint,  as  originally  drawn,  charged  that  the  ap- 
pellant filed  a  complaint  and  affidavit  against  Henderson 
Cole  and  the  appellee,  asserting  that  they  had  violated  the 
restraining  order ;  that  the  parties  named  appeared  and  at- 
tempted to  show  cause  why  they  should  not  be  punished; 
that  such  proceedings  were  had  that  the  court  adjudged  that 
Henderson  Cole  and  Erastus  B.  Cole  were  guilty  of  a  con- 
tempt of  court  in  violating  the  restraining  order,  and  that 
they  should  both  be  placed  in  custody  until  they  turned  over 
to  the  clerk  the  notes  or  their  proceeds.  On  motion  of  the 
appellee,  that  part  of  the  complaint  which  sets  forth  the  pro- 
ceedings relative  to  the  arrest  and  punishment  of  the  appel- 
lee and  Henderson  Cole  was  struck  out. 

It  is  contended  with  great  earnestness,  that  the  ruling  on 
the  motion  to  strike  oat  part  of  the  appellant's  complaint 
was  erroneous.  The  argument  upon  this  point  rests  on  the 
assumption  that  the  order  of  the  court  adjudging  the  appellee 
and  Henderson  Cole  guilty  of  contempt  adjudicated  the  ques- 
tion of  the  right  of  the  former  to  enforce  collection  of  the 
notes  assigned  to  him.  This  assumption  is  groundless.  An 
order  declaring  a  party  guilty  of  contempt  is  not  suqh  a 
judgment  as  concludes  him  from  maintaining  an  action  upon 
a  elaim  asserted  against  the  party  at  whose  instance  the  at- 
tachment for  contempt  was  issued.  A  proceeding  against  a 
party  for  contempt  does  not  involve  the  merits  of  the  legal 
controversy,  and  it  is  only  where  the  merits  are  involved  that 
a  judgment  will  operate  as  an  estoppel.     Bigelow  Estoppel, 
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37;  Freeman  Judgments,  sections  325,  326;  Wells  Res  Ad- 
judicate, section  440. 

In  proceedings  against  a  party  for  contempt,  the  contro- 
versy between  the  litigants  can  not  be  determined,  for  there 
■can  be  no  issue  formed  that  will  enable  the  court  to  pro- 
nounce a  judgment  upon  the  merits.  The  jurisdiction  to  pun- 
ish contempts  is  given  for  the  purpose  of  enforcing  the  orders 
of  the  court  and  of  securing  that  respect  which  the  law  in- 
tends that  it  shall  command.  The  object  of  punishment  is 
not  to  adjudicate  upon  private  controversies,  but  to  vindicate 
the  authority  and  dignity  of  the.  court.  A  party  may  be 
guilty  of  contempt  and  yet  possess  a  clear  legal  right,  and  in 
adjudging  him  guilty  of  contempt  the  court  does  not  and  can 
not  adjudicate  upon  his  legal  rights.  The  investigation  in 
such  a  case  stops  when  it  is  ascertained  that  a  contempt  was 
committed,  and  nothing  more  is  or  can  be  concluded  by  the 
order  of  the  court.  It  is  not  simply  because  a  proceeding  in 
a  matter  like  that  set  forth  in  the  rejected  part  of  the  com- 
plaint is  summary  or  special  that  a  judgment  is  not  conclu- 
sive, but  because  in  such  a  matter  no  judgment  can  be  ren- 
dered that  will  determine  the  rights  of  the  parties. 

The  facts  developed  by  the  evidence  are  substantially  these : 
On  the  23d  day  of  February,  1880,  Henderson  Cole  assigned 
the  notes  executed  to  him  by  the  appellant  to  the  appellee. 
The  assignment  was  not  written  on  the  notes,  but  was  con- 
tained in  a  separate  instrument.  At  the  time  the  assignment 
was  written,  the  notes  were  in  the  hands  of  the  attorney  of 
the  assignor  for  safe-keeping,  and  an  order  was  drawn  on  the 
attorney  to  deliver  them  to  the  appellee.  The  restraining 
order  was  issued  in  a  suit  brought  by  the  appellant  against 
Henderson  Cole  to  restrain  the  transfer  of  the  notes,  and  was 
served  on  him  on  the  night  of  the  25th  of  February;  on  the 
morning  of  the  26th,  before  the  appellee  obtained  possession 
of  the  notes,  he  was  informed  that -some  sort  of  a  suit  had 
been  instituted  against  his  assignor  by  the  appellant.  On  the 
day  last  mentioned,  die  appellee  obtained  possession  of  the 
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notes,  and  they  were  then  endorsed  to  him  in  due  form.  The 
appellant,  on  the  25th  day  of  February,  1880,  two  days  after 
the  assignment  of  the  notes  executed  by  him,  obtained  from 
Mrs.  S.  A.  Wells  a  note  executed  by  Henderson  Cole,  the  ap- 
pellee's assiguor ;  for  the  note  acquired  from  Mrs.  Wells,  the 
appellant  paid  one  dollar  and  agreed  to  give  her  a  sum  equal 
to  half  of  whatever  sum  he  might  realize  from  the  note. 

On  the  trial  the  appellant  offered  to  prove  statements  made 
by  Henderson  Cole,  the  appellee's  assiguor,  on  the  25th  day 
of  February,  1880.  The  court  did  right  in  excluding  these 
statements.  The  declarations  of  an  assignor  made  after  he 
has  parted  with  title  and  possession  are  not  admissible  against 
his  assignee.  In  this  instance  there  was  a  written  instru- 
ment transferring  title,  and  as  the  notes  were  in  the  posses- 
sion of  an  agent,  the  agent  held  the  notes  after  the  transfer 
for  the  person  to  whom  they  were  assigned.  Both  title  and 
possession,  therefore,  passed  to  the  assignee.  The  case  falls 
fully  within  the  rule  that  the  declarations  of  the  assignor  made 
after  assignment  are  not  competent  against  the  person  to 
whom  the  assignment  transferred  title.  Harcowt  v.  Har- 
amrt,  89  Ind.  104;  McConnellv,  Hannah,  96  Ind.  102. 

What  we  have  said  on  the  motion  to  strike  out  part  of  the 
complaint  disposes  of  the  question  presented  by  the  offer  to 
introduce  in  evidence  the  record  of  the  proceedings  in  the 
matter  of  the  contempt  prosecuted  against  the  appellee  and 
his  assignor. 

It  is  argued  that  commercial  notes  can  not  be  transferred 
so  as  to  cut  off  a  bona  fide  set-off  acquired  before  the  maker 
of  the  notes  had  notice  of  the  transfer  unless  there  has  been 
a  regular  transfer  by  endorsement.  We  do  not  regard  the 
appellant  as  a  bona  fide  holder  of  the  note  transferred  to  him 
by  Mrs.  Wells,  for  the  reason  that  he  had  not  paid  .value  be- 
fore notice  of  the  transfer.  Our  cases  have  steadily  held  that 
in  order  to  constitute  a  person  a  bona  fide  holder  of  a  note,  or 
a  bona  fide  purchaser  of  property,  it  must  appear  that  he  paid 
value  before  notice  of  the  equities  of  the  party  who  asserts  a 
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claim  to  -  the  note  or  property.  Anderson  v.  Hubble,  93 
Ind.  570  (47  Am.  R.  394,  and  authorities  cited) ;  Anderson 
v.  Wilson,  100  Ind.  402.  The  consideration  of  one  dollar  is 
a  mere  nominal  one,  and  a  nominal  consideration  does  not 
make  the  person  who  pays  it  a  purchaser  for  value.  The 
agreement  to  pay  one-half  the  proceeds  that  might  he  realized 
is  a  venture  approaching  very  near  a  mere  wagering  contract ; 
at  all  events,  it  is  not  such  an  agreement  as  will  create,*  right 
against  prior  equities. 

The  counsel  for  appellant  argues  that  the  appellee  must 
gaffer  defeat  because  he  was  not  a  purchaser  for  value  and  the 
owner  of  a  legal  title  to  the  notes  before  the  appellant  ob- 
tained the  note  pleaded  as  a  set-off.  So  far  as  the  argument 
assumes  that  the  appellee  was  not  a  holder  for  value,  it  rests 
npon  an  erroneous  assumption  of  fact,  and  so  far  as  it  asserts 
that  unless  h'e  was  a  holder  for  value  he  can  not  defeat  the 
appellant's  set-off,  it  cuts  against  the  counsel  with  fatal  effect. 
We  agree  that  if  the  appellee  is  not  a  holder  for  value  he  can 
not  defeat  an  equitable  set-off,  and  we  accept  as  correct  the 
doctrine  of  the  cases  of  Heck  v.  Fink,  85  Ind.  6,  and  Murray  v. 
Ballon,  1  Johns.  Ch.  566 ;  but  we  do  not-agree  that  he  did 
not  have  a  prior  equity,  for  we  are  clear  that  he  did  have  an 
equity  that  only  a  set-off  acquired  in  good  faith,  without  no- 
tice, and  for  a  valuable  consideration,  can  defeat.  The  as- 
signment to  him  was  an  equitable  one,  and  vested  in  him  as 
the  assignee  an  equitable  title  that  can  not  be  defeated  except 
by  one  holding  either  superior  or  prior  legal  or  equitable 
rights.  Board,  ete.,  v.  Jameson,  86  Ind.  154,  see  p.  165.  For 
the  reason  that  the  appellant's  claim  is  later  in  point  of  time, 
and  was  not  acquired  for  a  valuable  consideration  paid  before 
notice  of  the  assignment,  he  can  not  prevail  against  the  prior 
and  superior  equities  of  the  appellee. 

In  the  case  of  Tinly  v.  Martin,  80  Ky.  463,  the  question 
decided  was  in  principle  precisely  the  same  as  that  involved 
in  the  case  in  hand,  and  the  court  there  said,  of  such  a  con- 
tract as  that  made  by  the  appellant  with  Mrs.  Wells,  that 
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"  Such  contracts  ought  not  to  be  favored  by  either  the  chan- 
cellor or  common  law  judge ;  but  where  the  debtor  is  alone 
involved,  it  may  be  that  he  will  not  be  heard  to  complain  for 
being  compelled  to  discharge  a  debt  he  justly  owes."  The 
holding  in  that  case  was,  that  "A  court  of  equity,  where  the 
rights  of  others  than  the  obligor  in  the  note  intervene,  will 
not  sanction  such  a  speculation  by  aiding  the  party  making  the 
venture  to  defeat  a  clear  and  acknowledged  equity."  In  prin- 
ciple the  case  of  Clqfiin  v.  Dawson,  68  Ind.  408,  is  the  same 
as  the  case  referred  to,  and  it  is  strongly  in  point  in  the  pres- 
ent case. 

The  note  which  the  appellant  seeks  to  make  available  is 
not  his  sole  property,  if,  indeed,  he  has  any  property  in  it  at 
all.  He  agreed  with  Mrs.  Wells  that  he  would  pay  her  half 
the  proceeds  that  should  be  realized,  "  either  directly  by  col- 
lection, or  indirectly  by  way  of  set-on"."  This*  left  in  Mrs. 
Wells  a  real  and  substantial  interest  in  the  claim.  "  Equity," 
as  the  old  maxim  says,  "  looks  through  form  to  substance," 
and  the  substance  of  this  agreement  is,  that  Mrs.  Wells  shall 
receive  one-half  of  the  proceeds  of  the  note.  The  nominal 
title  to  the  note  is  in  the  appellant,  but  at  least  half  of  the 
real  interest  in  the  note  is  in  Mrs.  Wells.  The  nominal  title 
of  the  appellant  is  but  the  shadow,  while  the  right  to  the  pro- 
ceeds of  the  claim  is  the  substance,  A  mere  shadow  does  not 
vest  a  real  interest ;  the  substance  carries  the  interest.  The 
language  used  in  Clafiin  v.  Dawson,  supra,  applies  here  with 
great  force.  "  It  would  be  a  strange  perversion,  as  it  seems 
to  us,"  said  the  court  in  that  case,  "  of  the  equitable  grounds 
in  which  the  law  of  set-off  had  its  origin,  to  give  judicial 
sanction  to  the  appellant's  claim  in  this  case  to  set  off  the 
Perry  account  against  the  appellee's  cause  of  action.  The  ap- 
pellant never  '  held '  the  account  assigned  to  him  ljy  Perry  as 
the  actual  and  unqualified  owner  thereof;  and,  as  we  con- 
strue the  provisions  of  our  code  on  the  subject  of  set-off,  the 
object  and  purpose  thereof  were  the  protection  and  defence 
of  the  bona  fide  owners  of  cross-demands."     The  assignment 
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of  the  note  relied  on  as  a  set-off  did  not  make  the  appellant 
the  real  party  in  interest,  as  to  the  entire  proceeds  of  the  note ; 
the  utmost  that  can  be  granted  is  that  he  became  the  owner 
of  one-half  of  the  proceeds,  and  no  more.  If  Mrs.  Wells 
was  entitled  to  one-half  the  proceeds  she  is  to  that  extent  a 
real  part?  in  interest.  Board,  etc.,  v.  Jameson,  supra,  and  au- 
thorities cited. 

Conceding,  bat  by  no  means  deciding,  that  die  appellant 
has  a  real  interest  in  one-half  of  the  avails  of  the  note  ob- 
tained from  Mrs.  Wells,  he  is  still  not  in  a  position  to  defeat 
the  appellee.  This  we  affirm,  because  he  can  not  use  a  note 
in  which  another  has  an  interest  as  a  set-off.  Our  decisions 
are  uniformly  to  the  effect  that  the  claim  asserted  as  a  set-off 
most  be  held  by  the  party  who  asserts  it,  and  not  by  him  and 
another  jointly.  Mutuality  is  essential  to  the  validity  of  a 
setroff.  Griffin  v.  Cox,  30  Ind.  242 ;  Booe  v.  Wataon,  13  Ind. 
387 ;  Blankenskip  v.  Rogers,  10  Ind.  333  ;  Johnson  v.  Kent, 
9  Ind.  252;  Carter  v.  Berkshire,  8  Blackf.  193;  Richardson 
v.  St.  Joseph  Iron  Co.,  5  Blackf.  146.  There  are  cases  where 
the  want  of  mutuality  will  not  defeat  a  set-off ;  but  such  cases 
are  those,  and  those  only,  in  which  it  is  necessary  to  allow 
the  set-off  in  order  to  prevent  irremediable  injustice.  Cos- 
grove  v.  Cosby,  86  Ind.  511 ;  Wulsckner  v.  Sells,  87  Ind.  71, 
see  p.  75.  This  is  not  such  a  case,  for  the  equities  are  strongly 
against  the  appellant,  who  holds  by  virtue  of  a  contract  not 
favored  in  law  the  claim  asserted  as  a  set-off,  and  urges  it 
against  one  who  has  the  clear  prior  equity  arising  from  an 
equitable  assignment. 

It  is  insisted  that  under  the  statute  a  set-off  will  prevail 
against  a  mere  equitable  assignment,  and  we  are  referred  to 
Le  Due  v.  First  Nat'l  Bank,  16  N.  W.  Rep.  426,  and  Bone  v. 
Tkarp,  18  N.  W.  Rep.  906,  and  to  section  276  of  the  code. 
We  do  not  deem  it  necessary  to  decide  this  question,  although 
it  is  argued  by  appellee's  counsel,  who  refer  to  Hanltins  v. 
Skoup,  2  Ind.  342;  Beard  v.  Dedolph,  29  Wis.  136;  Baker 
v,  Arnold,  3  Caines,  279 ;  1  Parsons  Notes  and  Bills,  278, 
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and  Daniel  Neg.  lost.,  section  745.  Whatever  may  be  the 
law  on  this  subject  the  appellant  is  not  in  a  situation  to  de- 
feat the  appellee,  for,  as  we  have  already  shown,  the  equities 
of  the  latter  are  prior  in  point  of  time  and  superior  in  rank. 
Counsel  refers  us  to  Gity  Bank  of  New.  Haven  v.  Perkins,  29  N. 
Y.  554,  Sullivan  v.  Bonesteel,  79  N.  Y.  631,  and  Rogers  v. 
Squires,  98  N.  Y.  49,  and,  building  upon  these  cases,  argues 
that  it  is  no  concern  of  the  appellee  whether  the  title  to  the 
note  pleaded  as  a  set-off  is  good  or  bad.  We  think  otherwise. 
The  appellee  is  not,  as  in  the  cases  cited,  the  maker  of  the 
note,  but  is  an  assignee  endeavoring  to  make  good  his  claim 
against  the  maker  of  the  note,  and  it  is  the  maker  who  is 
endeavoring  to  defeat  the  assignee.  Whether  the1  maker  can 
make  good  his  set-off  depends  upon  how  he  acquired  the 
note  pleaded  as  a  set-off  and  the  character  of  his  title  to  it, 
so  that  the  question  vitally  concerns  the  appellee. 

Judgment  affirmed. 

Mitchell,  C.  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 

FHed  Oct.  29, 1886. 

On  Petition  fob  a  Rehearing. 
Elliott,  J. — It  is  assumed  by  the  counsel  of  the  appel- 
lant, that  we  did  not  correctly  understand  or  state  the  effect 
of  the  contract  between  his  client  and  Mrs.  Wells  respecting 
the  purchase  of  the  note  executed  by  Henderson  Cole.  The 
counsel  is  in  error.  We  did  understand,  and  we  do  still 
understand,  that  the  agreement  was  to  pay  one  dollar  to 
Mrs.  Wells  and  a  sum  equal  to  one-half  of  the  amount  that 
might  be  realized  directly  by  collection  or  indirectly  by  way 
of  set-off  from  the  note  assigned  to  the  appellant.  We 
thought,  and  do  still  think,  that  a  real,  substantial  interest 
was  left  in  Mrs.  Wells.  She  was  the  party,  not  the  appel- 
lant, who  would  be  the  loser  of  a  substantial  sum  in  the 
event  of  the  failure  of  his  scheme,  for  all  that  the  latter  ac- 
tually put  in  jeopardy  was  the  trifling  sum  of  one  dollar.    It 
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is  perfectly  clear  that  there  was  an  actual  and  real  interest  in 
Mrs.  Welle,  since  success  would  yield  her  a  large  sum  aud 
defeat  keep  it  from  her ;  while  all  the  actual  loss  that  defeat 
would  entail  upon  the  appellant  would  be  the  insignificant 
sum  he  had  paid  her. 

The  discussion  iu  our  former  opinion  was  not  addressed  to 
the  question  of  what  interest  qualified  a  party  to  prosecute 
an  action  as  plaintiff,  for  no  such  question  was  involved. 
The  question  we  were  there  discussing  was:  What  interest 
must  the  maker  of  a  promissory  note,  who  seeks  to  defeat  an 
action  prosecuted  by  the  equitable  assignee  of  that  note,  show 
in  a  promissory  note  executed  by  the  plaintiff's  assignor,  in 
order  to  entitle  him  to  make  it  available  as  a  set-off?  We 
said  in  our  former  opinion  that  "  We  do  not  regard  the  ap- 
pellant as  a  bona  fide  holder  of  the  note  transferred  to  him 
by  Mrs.  Wells,  for  the  reason  that  he  had  not  paid  value  be- 
fore notice  of  the  transfer."  This  was  the  real  point  in  the 
discussion,  and  we  do  not  deem  it  necessary  to  again  review 
the  authorities  or  discuss  the  question,  but  adhere,  without 
doubt  of  its  correctness,  to  our  decision  upon  this  point.  To 
our  minds  it  appears  incontestably  true  that,  as  against  one 
who  has  a  prior  equitable  assignment,  a  man  who  has  paid  a 
purely  nominal  sum  for  a  promissory  note  and  agreed  to  pay 
a  sum  equal  to  the  half  of  the  proceeds  that  he  may  realize 
from  it,  is  not  a  good  faith  holder  of  the  note.  Although 
the  technical  title  to  the  whole  of  the  note  was  in  the  ap- 
pellant, still,  in  equity,  the  bstantial  interest  in  one-half 
of  it  was  in  Mrs.  Wells,  at  least  as  against  one  possessing 
such  prior  rights  a*  the  appellee  did  possess ;  the  only  doubt 
is,  whether  as  against  such  an  equitable  assignee  as  the  ap- 
pellee, the  appellant  has  any  interest  at  all  in  the  note.  If, 
however,  one-half  interest  was  in  the  appellant  and  the  other 
in  Mrs.  Wells,  then,  under  the  authorities  cited,  the  appel- 
lant, even  if  he  had  been  a  good  faith  holder  of  the  one-half, 
could  not  have  used  it  as  a  set-off  because  of  the  absence  of 
the  essential  element  of  mutuality.     The  question,  as  we  said 
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in  our  previous  opinion,  is  not  between  the  maker  of  the  note 
and  the  payee,  but  between  the  maker  and  an  equitable  as- 
signee of  the  payee,  and  the  material  inquiry  is,  what  must 
the  maker  show  to  defeat  the  prior  and  superior  equities  of 
the  assignee?  It  seems  plain  to  us  that  in  order  to  defeat 
the  claim  of  such  an  assignee  the  maker  of  the  note  must 
show,  not  simply  a  technical  right  to  the  note  he  asserts  as  a 
set-off,  but  a  clear  equity  or  right  to  all  the  note.  In  this 
respect  the  appellant  fails ;  he  does  not  show  a  clear  equity 
to  all  the  note  he  asserts  as  a  set-off.  A  court  of  equity  will 
examine  the  merits  of  a  transaction,  and  will  give  heed  to 
the  substance  and  not  the  form,  and  when  this  is  done  here 
it  will  be  found  that  the  appellant  is  not,  in  equity,  a  good 
faith  purchaser  of  the  whole  interest  in  the  note,  if,  indeed, 
he  is  a  purchaser  of  any  interest  at  all  as  against  one  claim- 
ing through  a  prior  equitable  assignment.  Reflection  has 
strengthened  our  confidence  in  our  conclusion  that,  as  against 
an  equitable  assignee  such  as  the  appellee  is,  the  appellant 
acquired  an  interest  in  the  note  assigned  to  him  by  Mrs. 
Wells  to  the  extent  of  only  one  dollar,  and,  as  this  is  but  a 
nominal  sum,  all  the  interest  that  he  acquired  was  a  nominal 
one.  Of  course,  we  do  not  mean  to  say,  nor  have  we  said, 
that-this  would  be  the  rule  if  the  maker  were  defending  on 
the  ground  of  want  of  interest  in  the  plaintiff;  that,  as  we 
said  in  our  former  opinion,  is  not  the  question  here;  the 
question  here  is,  what  are  the  rights  of  one  who  has  paid  a 
nominal  consideration  for  a  promissory  note  as  against  an 
equitable  assignee? 

It  is  said  by  counsel  that  the  appellee  paid  no  considera- 
tion for  the  assignment  to  him.  The  evidence  is  flatly  and 
directly  against  counsel  upon  this  point.  Henderson  Cole, 
the  appellee's  assignor,  borrowed  of  his  wife  $3,500,  and  prom- 
ised to  pay  it  to  her  children.  The  notes  were  assigned  to 
the  appellee  pursuant  to  this  promise,  and  to  secure  a  debt  of 
$800  due  him.  The  promise  to  the  wife  was  undeniably  an 
equitable  consideration,  and  an  equitable  consideration  will 
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support  a  contract.  Goffv.  Rogers,  71  Ind.  459;  Brown  v. 
Bawlings,  72  Ind.  505 ;  Wills  v.  Robs,  77  Ind.  1,  p.  8  (40  Am. 
R.  279) ;  Sedgwick  v.  Tucker,  90  Ind.  271,  see  p.  281.  The 
authorities  upon  this  subject  are  collected  in  an  article  entitled 
Equitable  Consideration,  15  Central  L.  J.  386,  and  will  be 
found  to  fully  sustain  our  conclusion. 

Appellant's  counsel  is  greatly  in  error  in  assuming  that  a 
husband  may  not  perform  a  contract  to  repay  his  wife  money 
borrowed  from  her  under  an  express  promise  to  pay  it  to  her. 
Equity  will  not  only  sustain  the  husband  in  performing  such 
a  promise,  but  it  will  coerce  him  into  performance.  Kelly 
Cont.  of  Mar.  Women,  61, 62 ;  Schouler  Dom.  Relations,  sec- 
tion 191  j  Sims  v.  Rickelta,  35  Ind.  181  (9  Am.  R.  679). 

The  wife  of  Henderson  Cole  had  a  right  to  contract  with 
her  husband  that  the  money  lent  him  should  be  paid  to  her 
children.  All  the  elements  of  a  valid  contract  were  present, 
the  consideration,  the  parties,  and  the  agreement.  The  fact 
that  the  beneficiaries  of  the  promise  were  the  children  of  the 
person  who  advanced  the  consideration  does  not  change  the  . 
legal  aspect  of  the  case. 

Creditors  can  not  compel  a  husband  to  reduce  his  wife's 
clioses  in  action  to  possession.  Poor  v.  Hazleton,  15  N.  H. 
564;  Marston  v.  Carter,  12  N.  H.  159 ;  Arnold  v.  lievoult,  1 
Brod.  &  B.  443;  Barlow  v.  Bishop,  1  East,  432;  Datnwn 
v.  A7j7A,2Watts,90;  Skinner's  Appeal, 5  Pa.  St.  262;  Parks 
v.  Cushnan,  9  Vt.  320;  Short  v.  Moore,  10  Vt.  446;  Pro- 
bnte  Court  v.  Niles,  32  Vt.  775;  Godbold  v.  Bass,  12  Rich. 
202;  Arrington  v.  Screws,  9  Ired.  42;  McClanahan  v. 
Btasley,  17  B.  Mon.  Ill ;  Winslow  v.  Crocker,  17  Maine,  29 ; 
Partridge  v.  Havens,  10  Paige,  618;  Andrews  v.  Jones,  10 
Ala.  460. 

This  doctrine  is  founded  on  solid  principle,  and  is  in  close 
harmony  with  that  declared  in  the  cases  cited  from  our  own 
reports.  If  the  appellant  had  been  a  creditor  of  Henderson 
Cole  at  the  time  the  agreement  was  made  by  the -latter  with 
his  wife,  he  could  not  have  compelled  him  to  take  her  money 


384  SUPREME  COURT  OF  INDIANA, 

Bird  r.  The  State. 

from  her ;  and  much  teas  reason  hae  be  for  asserting  a  right 
to  do  so  when  it  appears  that  he  did  not  become  a  creditor 
until  after  the  husband  had  performed  his  agreement. 

A  son  may  lawfully  assist  his  father  in  conducting  a  liti- 
gation with  his  money,  his  time  and  his  services.  Bacon 
Abridg.  Title  Maintenance  413;  Board,  etc.,  v.  Jameson,  86 
Ind.  154,  see  p.  162. 

The  debt  incurred  by  the  father  to  the  son  was  a  just  one, 
and  he  had  a  right  to  repay  it.  The  consideration  was  a  legal 
and  a  meritorious  one.  This  consideration  would  alone  have 
supported  the  transfer  of  the  notes  to  the  appellee.  If  the 
father  chose  to  pay  his  debt  to  the  son  by  transferring  to  him 
the  notes  executed  by  the  appellant,  he  had  a  right  to  do  so, 
and  the  transfer  could  only  be  impeached  by  showing  fraud 
on  the  part  of  both  the  father  and  the  son.  No  such  fraud 
was  shown,  and  the  transfer  must  stand,  for  the  rule  is  rudi- 
mentary that  where  a  valuable  consideration  is  paid  for  prop- 
erty, the  transfer  will  be  upheld  unless  it  is  shown  that  both 
.  the  assignor  and  assignee  participated  in  a  fraudulent  scheme 
to  defraud  creditors  or  other  persons. 

Petition  overruled. 

Filed  Jan.  20, 1386. 
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Criminal  Law. — Perianal  Apptarance  Not  Evidence  of  Age. — In 

Jury. — In  a  prosecution  for  allowing  a  minor  to  play  the  game  of  pool, 
an  instruction  to  the  jury  that,  "  In  determining  whether  or  not  the  de- 
fendant believed  this  man  whs  of  the  full  age  of  twenty-one  jean,  you 
will  take  into  consideration  all  the  evidence  in  the  case,  the  opinions  of 
the  witnesses  as  to  his  age,  and,  in  connection  with  that,  you  may  like 
Into  consideration  his  appearance,  at  developed  whiht  teitifying  on  the  stand 
before  you,"  ie  erroneous. 

From  the  Hancock  Circuit  Court. 
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C.  G.  Offvtt,  S.  A.  Block,  1.  P.  Pbufaon  and  W.  F.  Mc- 
Bane,  for  appellant. 

F,  T.  Hard,  Attorney  General,  G.  W.  Dunsan,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

Hows,  J. — In  this  case,  the  indictment  charged,  in  sub-  , 
stance,  that  the  appellant,  James  Bird,  and  one  Albert  J. 
Ross,  at  Hancock  county,  on  the  19th  day  of  March,  1885, 
being  the  owners  and  having  the  management  and  control 
of  a  certain  pool-table,  did  then  and  there  unlawfully  allow, 
suffer  and  permit  one  Harlan  Haskell,  a  minor,  to  play  pool 
upon  such  table  with  Henry  Bucy,  Morton  Davidson  and 
James  L.  Vail,  contrary  to  the  form  of  the  statute,  etc. 

Upon  the  arraignment  of  the  defendants  and  their  plea  of 
not  guilty,  the  issues  joined  were  tried  by  a  jury,  and  a  ver- 
dict was  returned  finding  the  appellant  Bird  guilty  as  charged 
in  the  indictment,  and  assessing  his  punishment  at  a  fine  in 
the  siim  of  ten  dollars,  and  finding  the  defendant  Ross  not 
guilty.  Over  appellant's  motious  for  a  new  trial  and  in  ar- 
rest, the  court  rendered  judgment  on  the  verdict  against  the 
appellant  Bird  for  the  fine  assessed  and  costs. 

In  this  court  errors  are  assigned  by  the  appellant  upon  the 
overruling  (1)  of  his  motion  to  quash  the  indictment,  (2)  of 
his  motion  for  a  new  trial,  and  (3)  of  his  motion  in  arrest  of 


In  their  brief  of  this  cause  the  appellant's  counsel  say: 
*  The  first  and  only  question,  to  which  we  desire  to  call  the 
attention  of  this  court,  arises  under  the  second  assignment  of 
error,  viz. :  The  court  below  erred  in  overruling  appellant's 
motion  for  a  new  trial."  By  this  statement  of  his  counsel 
the  appellant  abandons  the  first  and  third  errors  assigned  by 
him,  and  withdraws  them  from  the  consideration  of  this  court. 

In  their  brief  appellant's  counsel  further  say :  "Among 
the  causes  assigned  for  a  new  trial,  in  the  motion  therefor,  is 
the  following,  viz. :  '  3d.  Because  the  court  erred  in  giving 
Vol.  104.— 26 
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to  the  jury,  of  its  own  motion,  instruction  numbered  six,  t<> 
the  giving  of  which  the  defendant  objected  and  excepted  at 
the  time.'  The  sixth  instruction,  to  which  the  appellant  ex- 
cepted, reads  as  follows,  to  wit :  '  6.  In  determining  whether 
or  not  the  defendants  believed  this- man  was  of  the  full  age 
of  twenty-one  years,  you  will  take  into  consideration  all  the 
evidence  in  the  case,  the  opinions  of  the  witnesses  as  to  his 
age,  and,  in  connection  with  that,  you  may  take  into  consid- 
eration his  appearance,  as  developed  whilst  testifying  on  the 
Stand  before  you.' " 

It  is  earnestly  insisted  on  behalf  of  the  appellant  that  this 
instruction,  in  bo  far  as  it  authorized  th.3  jury  in  determining 
the  question  whether  or  not  the  defendants  believed  that 
Harlan  Haskell  was  of  the  full  age  of  twenty-one  years,  to 
"  take  into  consideration  his  appearance,  as  developed  whilst 
testifying  on  the  stand,"  in  the  presence  of  the  jury,  in  con- 
nection with  "  all  the  evidence  in  the  case  "  as  to  his  age,  does 
not  state  the  law  correctly  as  applied  to  this  case.  This  is 
the  only  question  we  are  required  to  consider  and  decide  in 
this  cause.  If  the  instruction  quoted  is  erroneous,  the  judg- 
ment must  be  reversed ;  but  if  it  states  the  law  correctly,  the 
judgment  must  be  affirmed. 

It  is  admitted  by  appellant's  counsel,  that  "  the  evidence 
for  the  State  proves  that  the  prosecuting  witness,  Harlan 
Haskell,  played  pool  at  the  appellant's  saloon  with  the  per- 
sons named  in  the  indictment,  and  that  Haskell  at  the  time 
was  under  the  age  of  twenty-one  years."  After  making  this 
admission,  appellant's  counsel  say :  "  The  defence  was  and  is 
that  the  prosecuting  witness,  Harlan  Haskell,  at  the  time  he 
played  the  game  of  pool  as  aforesaid,  stated  his  age  to  be  over 
twenty-one  years ;  that  he  had  the  appearance  of  a  man  over 
the  age  of  twenty-one  years ;  that  the  appellant  at  the  time 
believed  he  was  over  the  age  of  twenty-one  years,  and  so  be- 
lieving, in  good  faith,  suffered  and  permitted  him  to  play 
pool,"  etc. 

It  is  claimed,  on  behalf  of  the  appellant,  that  "  the  ap- 
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pearance  of  Harlan  Haskell,  as  developed  whilst  testifying  on 
the  stand  before  the  jury,"  was  not  such  evidence  as  the  jury 
had  the  right  to  take  into  consideration,  in  determining  any 
question  in  this  cause,  because  it  was  impossible  to  make  such 
"appearance"  a  part  of  the  record,  by  bill  of  exceptions  or 
otherwise.  In  this  view  of  the  question  under  consideration, 
appellant's  counsel  seem  to  be  sustained  by  a  number  of  our 
own  decisions.  In  Stephenson  v.  State,  28  Ind.  272,  the  de- 
fendant was  prosecuted  for  a  violation  of  the  Sunday  law. 
To  sustain  a  conviction,  it  was  necessary  that  the  court,  as 
the  trier  of  the  facte,  ehould  find  that  the  defendant  was  over 
the  age  of  fourteen  years  at  the  time  of  the  commission  of  the 
offence.  On  appeal  to  this  court,  it  appeared  by  the  evidence 
in  the  record,  that  no  proof  whatever  was  offered  as  to 
the  defendant's  age,  but  the  trial  judge  certified  that  he  held 
that,  as  the  defendant,  who  was  before  the  court  in  person, 
presented  to  the  court  the  appearance  of  a  full  grown  man, 
such  proof  was  not  necessary.  It  was  held  by  this  court 
that  the  age  of  the  accused,  in  such  a  case,  must  be  proved 
by  sworn  testimony,  and  that  the  court  or  jury  could  not  de- 
termine this  fact  for  themselves  from  the  personal  appear- 
ance of  the  accused.  The  court  there  said :  "  Our  statute 
gives  the  defendant  in  a  criminal  case,  upon  conviction,  the 
right  to  present,  by  bill  of  exceptions,  all  the  evidence  given 
in  the  cause  for  review  in  this  court.  If  the  judge  or  jury 
trying  a  criminal  cause  may  determine  from  the  personal  ap- 
pearance of  the  defendant  whether  or  not  he  be  over  (or 
under)  a  certain  age,  without  hearing  evidence,  either  as  to 
the  age  or  its  indications,  it  will,  so  far  as  that  issuable  fact 
is  involved,  deprive  the  defendant  of  this  right  of  review. 
It  is  true,  that  in  this  case,  we  have  the  statement  of  the 
judge  to  supply  the  want  of  evidence,  but  the  judge  was  not 
s  witness,  and  the  State  is  not  entitled  to  avail  itself  of  his 
knowledge,  except  upon 'matters  of  which  the  court  takes 
judicial  notice.  *  *  *  It  seems  to  us,  that  it  is  but  rea- 
sonable, in  a  criminal  proceeding,  to  require  the  State  to  re- 
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sort  to  the  ordinary  course  of  proof  to  establish  every  ma- 
terial fact  charged  in  the  indictment." 

The  case  cited  has  been  fully  approved  in  the  following 
more  recent  decisions  of  this  court :  Ihinger  v.  State,  63  Ind. 
251;  Robinius  v.  State,  63  Iud.  235;  Swigart  v.  State,  64 
Ind.  698.  In  these  latter  cases,  instructions  very  similar  to 
the  instruction  under  consideration,  in  the  case  in  hand,  were 
disapproved  by  this  court. 

In  Hunger  v.  State,  supra,  the  trial  court  had  instructed 
the  jury,  as  follows;  "The  mere  feet  that  a  minor  repre- 
sents himself  to  be  twenty-one  years  old,  is  not  of  itself 
sufficient  to  excuse  the  sale.  A  mere  child  might  make 
such  representation,  yet  any  person,  of  common  sense  would 
know  the  statement  to  be  untrue.  The  real  question  is, 
whether  the  defendant  in  making  the  sale  acted  in  good  faith. 

"  1.  Did  the  defendant  use  reasonable  caution  in  making 
the  sale? 

"  2.  Was  the  witness's  personal  appearance  such  as  would 
Indicate  that  he  was  twenty-one  years  old  ? 

"  In  determining  this  question,  you  should  look  at  his  en- 
tire personal  appearance;  first,  his  size;  second,  the  ap- 
peafence  of  his  face.  Did  he  have  a  beard  or  not,  together 
with  his  whole  general  appearance,  should  be  regarded  by 
the  jury  in  determining  the  question  of  good  feith  on  the 
part  of  the  defendant." 

The  foregoing  instruction  was  there  held  to  be  erroneous, 
and,  in  commenting  thereon,  the  court  said :  "  Was  it  com- 
petent for  the  jury  thus  to  look  upon  Carmichael,  and  from 
such  inspection  of  him,  either  with  or  without  other  evi- 
dence of  his  age,  determine  whether  or  not  the  defendant 
acted  in  good  feith  in  selling  him  the  liquor?  We  think  not. 
Whether  or  not  the  defendant  acted  in  good  feith  depended 
upon  whether  he  had  reasonable  ground  to  believe,  and  did 
believe,  that  Carmichael  was  twenty-one  years  of  age.  This 
might  have  depended,  in  part  at  least,  upon  the  appearance 


NOVEMBER  TERM,  1885. 


of  the  latter  as  to  age.  And,  doubtless,  evidence  would  have 
been  competent  to  show  the  appearance  of  the  witness  as  to 
age.  But  we  know  of  no  principle  of  law  that  would  per- 
mit the  jury  to  pass  upon  the  age  of  the  witness  by  his  ap- 
pearance to  them.  There  is  no  mode  of  putting  such  evi- 
dence upon  the  record  in  order  that  it  may  be  passed  upon 
by  an  appellate  tribunal.  On  a  motion  for  a  new  trial  in  the 
court  below,  the  judge  would  have  to  substitute  his  impres- 
sions, as  to  the  appearance  of  the  witness  as  to  age,  for  those 
of  the  jury." 

In  Robiniun  v.  Slate,  supra,  the  action  of  the  trial  court 
complained  of  was  thus  stated  in  the  bill  of  exceptions :  "  The 
court,  without  being  requested  thereto  by  the  counsel  for  the 
State,  or  by  any  one  else,  having  personally  inspected  the  ap- 
pearance of  the  witness,  Edward  Geisendorff,  who.  was  present 
in  court  and  testified  as  a  witness,  took  his  youthful  appear- 
ance into  consideration,  in  determining  the  question  of  the 
defendant's  guilt  or  innocence,  to  which  the  defendant  at  the 
time  objected  and  excepted." 

After  citing  our  previous  decisions,  hereinbefore  cited,  the 
court  said :  "  In  these  cases  it  was  held,  in  substance,  and  we 
think  correctly,  that  the  personal  appearance  of  a  party  or 
witness  cannot  be  considered  by  court  or  jury  as  evidence,  in 
determining  the  question  of  the  age  of  such  party  or  witness." 

In  view  of  our  decisions  in  the  cases  cited,  we  feel  con- 
strained to  hold  in  the  case  in  hand,  that  the  trial  court  erred 
in  instructing  the  jury  that  in  determining  whether  or  not  the 
defendants  believed  the  prosecuting  witness  was  of  the  full 
age  of  twenty-one  years,  "  they  might  take  into  consideration 
his  appearance,  as  developed  whilst  testifying  on  the  stand 
before  them."  We  may  add,  that  if  the  question  under  con- 
sideration could  be  properly  considered  an  open  one,  some 
of  the  members  of  this  court,  as  at  present  constituted,  would 
be  inclined  to  take  a  different  view  of  such  question  from 
that  expressed  in  our  previous  decisions  and  here  approved 
and  followed.     For  the  error  of  the  court  in  the  instruction 
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quoted,  the  appellant's  motion  for  a  new  trial  ought  to  have 
been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
Filed  Dec.  10, 1885 ;  petition  for  a  rehearing  overruled  Feb.  20, 1880. 
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JODOMENT.— Default— Complaint  for  Relirf  AgainsL—Eawe  for  Nan-  Appear- 
ance.— .Failure  to  Serve  Summons  May  be  Shown  Notmlbtlanding  Sheriff1!  Re- 
turn.—Inn  proceeding  under  the  statute  (section  99,  2  R.  S.  1870,  p.  82; 
section  396,  R.  8.  1881)  to  set  aside  a  default  and  to  be  relieved  from  a 
judgment,  the  plaintiff  may  show,  as  an  excuse  for  not  appearing  to 
the  action  in  which  he  was  defaulted,  that  the  summons  was  not  in  fact 
served  upon  him,  and  that  he  had  do  notice  of  the  pendency  of  the  ac- 
tion, or  of  the  rendition  of  the  judgment,  notwithstanding  the  fact  that 
the  sheriff's  return  shows  service  by  reading.  NidwU  v.  flickoU,  96 
lud.  433,  limited.    Elliott  and  Howx,  JJ.,  dissent. 

From,  the  Allen  Circuit  Court. 

S.  R.  Alden,  for  appellant. 

H.  Colerick  and  W.  S.  Oppenheim,  for  appellees. 

Niblack,  J. — This  was  a  proceeding  upon  a  complaint  to 
have  a  default  set  aside  and  to  be  relieved  from  a  judgment, 
under  section  99,  2  R.  S.  1876,  p.  82;  see,  also,  R.  S.  1881, 
section  396.  The' complaint  was  filed  on  the  19th  day  of 
April,  1875,  and  some  proceedings,  with  both  parties  before 
the  court,  were  had  upon  it,  but,  apparently  owing  to  the  loss 
of  the  original  papers,  further  proceedings  were,  after  a  time, 
suspended  until  the  21st  day  of  February,  1885,  when  a  sub- 
stituted complaint  was  filed.  This  substituted  complaint 
avers  that,  on  the  5th  day  of  February,  1875,  August  C. 
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Trentiuan,  as  the  surviving  partner  of  the  firm  of  B.  Trenfr- 
raan  &  Son,  filed  his  complaint  in  the  Allen  Circuit  Court 
against  one  Henry  Nietert  and  the  appellant,  Christian 
Nietert,  upon  a  promissory  note  for  9263.10,  purporting  to 
have  been  executed  by  the  said  Henry  Nietert  and  the  ap- 
pellant, and  upon  an  open  account  charging  a  joint  indebted- 
ness against  the  same  persons  in  the  sum  of  $626.31 ;  that 
on  the  same  day  a  summons  was  issued  upon  that  complaint 
and  returned  by  the  sheriff  "  served  by  reading  to  Henry 
Nietert  and  Christian  Nietert,  this  February  5th,  1875;"  that 
afterwards,  on  the  1 5th  day  of  February,  1875,  a  default  was 
entered  against  the  said  Henry  Nietert  and  the  appellant, 
because  of  their  failure  to  appear  to  the  action,  and  on  the 
next  day  judgment  was  rendered  against  them  upon  the  note 
for  $315.70  and  upon  the  account  for  $626.31 ;  that  the  sum- 
mons issued  in  said  action  was  never  really  served  upon  him, 
the  appellant;  that  he  never  received  notice  of  any  kind  or 
from  any  source  of  the  pendency  of  that  action,  or  of  the 
rendition  of  said  judgment  until  an  execution  was  issued 
and  served  upon  him ;  that  the  appellant  was  only  surety 
upon  the  note  sued  on,  and  had  fully  paid  that  part  of  the 
judgment  which  rested  upon  the  note  before  the  commence- 
ment of  this  proceeding ;  that  he  bad  and  still  haa  a  good 
and  meritorious  defence  to  so  much  of  the  action  as  was 
based  upon  the  open  account,  in  this,  that  he  was  never  lia- 
ble for  any  part  or  item  of  that  account;  that  the  goods 
charged  for  in  its  several  items  were  sold  solely  and  only  to 
his  co-defendant  Henry  Nietert,  to  whom  alone  credit  was  at 
the  time  given ;  that  by  reason  of  the  facts  herein  charged 
the  appellant's  apparent  neglect  in  not  appearing  to  the  ac- 
tion and  setting  up  his  defence  was  excusable.  Wherefore 
the  appellant  demands  that  the  default  and  judgment  be  set 
aside,  and  that  he  be  permitted  to  make  his  defence  to  so 
much  of  the -action  as  involves  his  liability  upon  the  open 
account.  Henry  Nietert  was  made  a  co-respondent  with 
Trentman  to  answer  as  to  the  matters  charged  as  above. 
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Trentmau  demurred  separately  to  the  complaint,  and,  his 
demurrer  being  sustained,  final  judgment  was  rendered  against 
the  appellant  upon  demurrer. 

The  ease  of  Nichols  v.  Nichols,  96  Ind.  433,  is  relied  upon 
by  counsel  for  Trentman  as  fully  sustaining  the  decision  of 
the  circuit  court  appealed  from  in  this  case ;  also  as  practi- 
cally  overruling  the  case  of  Hite  v.  Fi*her,  76  Ind.  231,  and 
as  very  much  limiting  as  £  precedent  the  case  of  Smith  v.  Noe, 
30  Ind.  117. 

The  case  thus  relied  on  does  seemingly  place  a  less  liberal 
construction  upon  the  statute  authorizing  relief  from  judg- 
ments in  certain  cases  than  the  two  preceding  cases  referred 
to,  but  we  can  not  accord  to  that  case  so  broad  an  application 
as  is  claimed  for  it  on  Trentman's  behalf.  It  does  reassert  in 
very  strong  and  comprehensive  terms  the  doctrine  that,  as  a 
general  rule,  where  a  sheriff  is,  in  any  particular  respect,  au- 
thorized to  make  a  return  of  bis  proceedings,  the  matters  re- 
turned by  him  can  not,  as  between  the  parties  to  the  action, 
be  controverted  by  extrinsic  evidence,  but  is  conclusive  upon 
them,  except  in  an  action  against  the  sheriff  for  a  raise  re- 
turn, bnt  so  far  as  that  case  may  be  construed  as  holding  that 
a  party,  npon  whom  a  summons  has  been  returned  as  served, 
may  not,  under  some  circumstances,  be  permitted  to  show  that 
the  summons  was  not  in  fact  served  upon  him  as  an  excuse 
for  not  appearing  in  the  action  in  time  to  save  a  default,  the 
holding  in  that  respect  ought,  we  think,  to  be  limited  to  the 
facts  of  that  particular  case,  and  not  treated  as  one  of  general 
application.  As  a  rule  of  general  application,  we  are  in- 
clined rather  to  follow  the  conclusion  reached  in  the  case  of 
Hite  v.  Fisher,  supra,  as  to  what  may  be  shown  as  an  excuse 
for  not  promptly  appearing  in  obedience  to  a  summons.  That 
case  impresses  us  as  being  more  in  accord  with  the  spirit  of 
the  statute  under  which  this  proceeding  was  instituted,  than 
the  case  of  Nichols  v.  Nichols,  supra,  would  be,  with  the  con- 
struction placed  upon  it  which  counsel  for  Trentman  seek  to 
have  given  to  it. 
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It  must  be  borne  in  mind  that  the  section  of  the  statute  in 
question  is  the  last  expression  of  the  legislative  will  on  the 
subject  of  the  non -conclusiveness  of  defaults  and  judgments 
in  certain  cases.  We  assnme,  therefore,  that  this  older  rule 
as  to  the  conclusiveness  of  sheriffs'  returns  ought  to  be  en- 
forced in  the  light  of  that  section  of  the  statute.  If  a  default 
may  be  taken  against  a  defendant  who  has  not  been  really 
served  with  a  summons,  upon  a  false  return  of  the  sheriff,  and 
if  such  want  of  actual  service  of  the  summons  can  not  be 
urged  as  a  reason  for  setting  aside  the  default,  then  injuries 
may  be  inflicted  upon  defendants  in  many  cases  for  which  an 
action  against  the  sheriff  would  afford  no  adequate  remedy. 

The  object  of  this  proceeding  is  neither  to  set  aside  the 
service  of  the  summons,  nor  to  question  .the  jurisdiction  which 
the  circuit  court  acquired  over  the  appellant  in  virtue  of  the 
sheriff's  return,  but  is  simply  and  only  to  have  a  default  taken 
against  the  appellant  during  the  progress  of  the  cause  set 
aside  upon  the  ground  that  up  to  that  time  he  had  no  actual 
knowledge  of  the  pendency  of  the  action  against  him,  and 
that  hence  his  neglect  in  not  appearing  in  time  to  make  his 
defence  was  excusable.  The  facts  averred  constitute  what 
appears  to  us  to  be  a  well  sustained  case  of  excusable  neglect 
on  the  part  of  the  appellant.  As  a  practical  question,  we  know 
of  no  better  excuse  for  the  non-appearance  of  a  party  at  the 
proper  time  than  that  he  had  never  in  any  way  received  actual 
notice  of  the  pendency  of  the  suit.  Bertline  v.  Bauer,  25 
Wis.  486 ;  3  Wait  Pr.  665.  See,  also,  the  case  of  Zerger  v. 
Flattery,  83  Ind.  399. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Filed  April  11,  1886. 

Dissenting  Opinion, 

Elliott,  J. — I  am  compelled  to  dissent  from  the  conclu- 
sion reached  in  the  prevailing  opinion.  There  is  but  one 
point  decided  and  that  is  this :    A  defendant  may,  for  the  pur- 
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pose  of  setting  up  a  defence,  contradict  a  sheriff's  return  to 
the  summons.  The  question  is  not  whether  a  defendant  may 
show  some  excuse  for  not  obeying  a  summons  or  may  be  re- 
lieved on  the  ground  of  fraud,  but  whether  he  may  directly 
contradict  the  sheriff's  return.  The  complaint  does  not  ad- 
mit service  and  offer  an  excuse  for  a  failure  to  appear;  on 
the  contrary,  it  broadly  denies  service.  The  pleading  tenders 
only  one  issue,  service  or  no  service.  The  only  question  be- 
fore us,  therefore,  is,  whether  a  defendant  can  contradict  the 
sheriff's  return  ? 

It  seems  to  me  that  it  is  not  consistent  with  principle  to 
permit  the  official  return  of  a  sworn  officer  to  be  contradicted, 
and  that  it  is  a  departure  from  principle  that  will  result  in 
serious  evil.  There  ought  to  be  more  respect  given  to  a  dis- 
interested officer's  official  act  than  to  the  statement  of  an  in- 
terested party,  aud  yet  the  view  of  the  majority  places  both 
on  substantially  the  same  footing.  Great  harm,  as  it  seems 
to  me,  will  result  from  the  ruling  here  announced,  for  it  de- 
stroys the  force  which  should  attach  to  official  acts,  makes 
judicial  proceedings  uncertain  and  titles  precarious.  A  sheriff 
can  not  always  remember  the  parties  served,  and  if  we  de- 
part from  his  official  return  all  is  left  to  human  memory, 
which  at  beet  is  treacherous  and  uncertain. . 

Two  cases  are  relied  on  by  the  majority,  and  these  are  Hite 
v.  Fisher,  76  Ind.  231,  and  Smith  v.  Noe,  30  Ind.  117.  It  is 
with  great  deference  that  I  submit  that  the  first  of  the  cases 
cited  does  not  support  the  conclusion  reached  by  the  majority 
opinion:  The  default  in  that  case  was  set  aside  as  to  one 
only  of  the  defendants,  and  the  affidavit  of  that  defendant, 
William  N.  Hite,  shows  an  excuse  for  not  responding  to  the 
summons.  It  is  the  existence  or  non-existence  of  an  excuse 
for  not  responding  to  the  summons  that  marks  the  difference 
between  the  two  classes  of  cases.  It  was  not  necessary  to 
decide  in  Hite  v.  Fisher,  supra,  that  the  return  of  the  sheriff 
can  be  contradicted  by  a  party,  nor,  as  I  understand  the  opin- 
ion, was  it  decided.    All  that  was  decided  is,  that  the  de- 
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fendant  showed  an  excuse  for  not  appearing  in  obedience  to 
the  writ.  That  I  am  correct  in  this  is  apparent  from  the  de- 
cision in  Krug  v.  Davis,  85  Ind.  309,  where  the  opinion  was 
written  by  the  same  judge  who  wrote  the  opinion  in  HiU  v. 
Fisher,  supra,  and  where  it  was  said :  "  It  necessarily  follows 
that  besides,  or  instead  of,  denying  the  fact  of  service,  the 
complaint  should  have  alleged  that  there  was  not  in  fact,  and 
the  record  of  the  judgment  did  not  show,  a  return  of  service 
of  summons  upon  the  judgment  defendant."  Smith  v.  JVoe, 
tupra,  does,  perhaps,  sustain  the  views  of  the  majority,  al- 
though the  real  ground  of  that  decision  is  that  the  defendant 
was  not  a  resident  of  the  State. 

.  The  cases  asserting  that  the  return  of  the  sheriff  to  a  sum- 
mons or  other  writ  is  conclusive  are  very  numerous,  and  in 
all  of  them  it  is  decided  that  the  return  can  not  be  contra- 
dicted, although  an  excuse  for  not  appearing  may  be  shown. 
In  the  latest  decision  upon  this  subject,  the  question  was  pre- 
sented as  it  is  here,  was  directly  in  the  case,  was  discussed,  was 
decided,  and  there  is  no  possible  way  of  reconciling  the 
decision  in  that  case  with  the  conclusion  which  the  ma- 
jority announce  in  this  case.  Nichols  v.  Nichols,  96  Ind. 
433.  The  decision  in  the  case  cited  is  supported  by  a  long 
line  of  cases  and  has  been  for  years  the  settled  rule  in  this 
State.  MeConnell  v.  Hannah,  96  Ind.  102,  vide  p.  103 ;  Hes- 
amg  v.  Pressley,  86  Ind.  656,  vide  p.  559 ;  Krug  v.  Davis, 
85  Ind.  309  ;  Oavanaugh  v.  Smith,  84  Ind.  380,  vide  p.  381 ; 
Clark  v.  Shaw,  79  Ind.  164 ;  Hume  v.  Gonduitt,  76  Ind.  698, 
vide  p.  600;  State  v.  Davis,  73  Ind.  359;  Fry  v.  Gallaspie, 
61  Ind.  478 ;  Johnson  v.  Patterson,  59  Ind.  237,  vide  p.  240; 
Meredith  v.  Ckancey,  59  Ind.  466,  vide  p.  469 ;  Stockton  v. 
Stoelcton,  59  Ind.  574,  vide  p.  678 ;  Splahn  v.  Gillespie,  48  Ind. 
397;  Roteell  v.  Klein,  44  Ind.  290  (15  Am.  R.  235);  Wil- 
liams v.  Case,  14  Ind.  263;  Harlan  v.  Harris,  17  Ind.  328; 
Lines  v.  State,  ex  rel.,  6  Blackf.  464;  Goodttile  v.  Cummins,  8 
Blackf.  179;  Hamilton  v.  Matlock,  5  Blackf.  421.  For  oases 
in  other  courts  see  Murfree  Sheriffs,  section  -668,  auth.  n. 
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The  argument  that  the  sheriff's  return  is  conclusive  for  the 
purpose  of  giving  jurisdiction,  but  not  for  the  purpose  cf 
conferring  authority  to  conclude  the  defendant  from  making 
a  defence  is,  I  respectfully  affirm,  radically  unsound.  If  the 
court  acquires  jurisdiction,  then  it  has  authority  to  pronounce 
judgment,  and  if  it  has  authority  to  pronounce  judgment,  its 
judgment  is  valid  and  conclusive.  It  seems  to  me  logically 
impossible  to  separate  the  jurisdiction  from  the  authority  to 
pronounce  a  valid  judgment.  If  there  is  jurisdiction  of  the 
subject-matter  and  of  the  persons,  the  judgment  is  valid  and 
effective. 

If  a  defendant  is  not  served  with  process,  then  there  is  no 
jurisdiction,  and  without  jurisdiction  there  can  be  no  valid 
judgment.  If,  therefore,  there  was  no  service  there  was  no 
jurisdiction,  and  the  defendant,  in  asserting  that  there  was  no 
service  of  process,  does  not  simply  assert  that  there  was  an 
erroneous  proceeding,  but  that  there  was,  in  legal  contempla- 
tion, no  judgment  at  all.  There  is,  therefore,  no  middle 
ground.  Either  there  was  jurisdiction,  or  there  was  not  ju- 
risdiction ;  if  there  was  jurisdiction,  the  judgment  is  valid ; 
if  there  was  not,  the  judgment  is  a  mere  nullity.  The  only 
logical  course,  as  it  seems  to  me,  is  to  hold  that  by  contradicts 
ing  the  sheriff's  return  the  defendant  may  show  that  there  was 
no  jurisdiction,  or  that  there  was  jurisdiction,  and,  therefore, 
n  valid  judgment.  As  our  cases  have  so  long  and  so  uni- 
formly held  that  a  defendant  can  not  contradict  the  return, 
there  is,  as  I  view  the  question,  only  one  course,  and  that  is 
to  hold  that  the  return  can  not  be  contradicted,  and  conse- 
quently that  there  is  jurisdiction  and  a  valid  judgment 

If  it  be  granted  that  the  return  is  conclusive,  then  it  is 
legally  impossible  that  a  contradiction  of  the  return  can  con- 
stitute an  excuse.  If  the  return  is  conclusive,  no  showing 
against  it  can  be  made  for  any  purpose ;  if  it  is  not  conclusive, 
then  a  showing  may  be  made  against  it  for  any  legitimate  pur- 
pose, so  that,  in  order  to  hold  that  an  excuse  is  made  out  by 


NOVEMBER  TEEM,  1885. 


Nietert  v.  Trent  man  el  ai. 


showing  that  there  was  no  service,  it  must  also  be  held  that 
the  return  is  not  conclusive. 

It  is  difficult  to  perceive  on  what  ground  a  defendant  can 
be  allowed  to  plead  as  an  excuse  a  contradiction  of  a  sheriff's 
return,  when  that  return  is  conclusive.  An  excuse  can  not  be 
made  out  by  showing  what  the  law  prohibits  a  party  from 
showing. 

The  statute  authorizing  the  setting  aside  of  defaults  upon 
proper  excuse  shown  can  not,  in  my  opinion,  be  construed  to 
mean  that  a  defendant  may  show  as  an  excuse  a  tact  which 
the  law  concludes  him  from  averring.  The  excuse  meant  by 
the  statute  is  such,  and  such  only,  as  there  is  no  established 
rule  of  law  prohibiting  a  party  from  making.  A  party  can 
not  have  a  legal  excuse  where  there  is  a  rule  of  law  declaring 
that  he  may  not  set  up  the  facts  which  he  assumes  constitute 
the  excuse.  The  statute  ought,  I  readily  agree,  to  be  liberally 
construed,  but  it  ought  not,  as  I  think,  to  be  so  construed  as 
to  allow  a  defendant  to  construct  an  excuse  out  of  facts  which 
a  long  settled  rule  of  law  forbids  him  from  averring.  If  a 
defendant,  in  addition  to  showing  no  service,  should  show 
facts  indicative  of  fraud,  then  a  case  would  be  made  out  justi- 
fying judicial  interference.  This  he  might  readily  do  byaver- 
ring  that  the  plaintiff  knowingly  took  a  judgment  he  was  not 
entitled  to,  or  by  averring  other  facts  establishing  fraud. 
There  are,  indeed,  many  things  that  would  justify  an  opening 
of  the  judgment,  so  that  the  defendant  is  not  remediless. 

Other  reasons  might  be  urged  in  support  of  the  views  here 
hastily  and  imperfectly  outlined,  but  the  time  at  my  command 
will  not  permit  a  more  extended  discussion, 

Howk,  J.,  concurs  in  this  opinion. 

Filed  April  11,  1885. 

On  Petition  fob  a  Reheakinq. 

Zollabs,  J. — The  numerous  cases  cited  by  appellees' 
learned  counsel,  and  in  the  dissenting  opinion,  assert  the 
general  rule,  that  a  sheriff's  return  to  a  summons  can  not  be 
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contradicted  by  the  parties,  in  order  to  overthrow  the  service 
and  defeat  the  jurisdiction  of  the  court  over  the  person  of  the 
defendant;  and  that  such  officer's  return  to  such  summons,  or 
to  any  other  writ,  to  which  it  is  his  duty  by  law  to  make  a 
return,  can  not  be  controverted  by  the  parties  in  a  collateral 
proceeding.  In  none  of  them  was  the  question  presented  as 
in  this  case,  except  in  the  case  of  Nichols  v.  Nichols,  96  Ind. 
433,  which  was  noticed  in  the  principal  opinion. 

The  case  of  Angell  v.  Bowler,  3  R.  1. 77,  cited  by  appellees' 
counsel,  is  where  a  party  appeared  for  the  sole  purpose  of 
dismissing  the  action,  by  disputing  the  sheriff's  return.  That 
is  not  this  case.  The  case  of  Stoora  v.  Kdsey,  2  Paige, 
418,  was  a  collateral  attack  upon  a  sheriff's  return  to  an  ex- 
ecution ;  and  so  the  case  of  Taylor  v.  Lewis,  2  J.  J.  Marshall, 
400,  was  an  action  to  enjoin  the  collection  of  a  judgment,  an 
the  ground  that  the  summons  had  not  been  served  upon  the 
defendant  in  the  original  action.  That  was  a  collateral  at- 
tack, and  in  the  decision  of  the  case  the  court  asserted  the 
general  rule,  that  in  such  cases  the  sheriff's  return  was  con- 
clusive as  between  the  parties.  This  again  is  not  the  case 
before  us. 

It  is  a  rule  everywhere  that  a  party  to  an  action  is  entitled 
to  have  his  day  in  court,  and  that  no  one  should  be  convicted 
or  mulcted  in  damages  without  a  bearing,  or  an  opportnnitj- 
to  be  heard.  In  furtherance  of  this  rule,  it  was  enacted  in 
this  State  in  1852,  if  not  before,  that  the  court  might,  in  its 
discretion,  at  any  time  within  one  year,  relieve  a  party  from 
a  judgment  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.  This  left  the  relief  dis- 
cretionary with  the  court.  The  code  of  1881  extends  the  time 
to  two  years,  and  makes  the  granting  of  relief  the  imperative 
duty  of  the  court.  2  R.  S.  1876,  p.  82,  section  99;  R  S. 
1881,  section  396  ;  Smith  v.  Noe,  30  Ind.  117. 

These  statutes  show  that  the  Legislature  intended  that  full 
opportunity  should  be  afforded  to  all  persons  to  make  what- 
ever defence  they  may  have  to  actions  brought  against  them. 


NOVEMBER  TERM,  1885. 


Nietert  v.  Trentm. 


The  rulings  of  the  courts  have  been  that  such  statutes  should 
be  liberally  construed,  so  that  their  purpose  may  be  carried 
out. 

It  is  conceded  here,  that  if  appellant,  in  his  complaint,  had 
admitted  that  the  summons  was  served  upon  him,  he  might 
then  render  an  excuse,  and  a  sufficient  excuse,  for  not  hav- 
ing appeared  to  the  action,  and  henoe  have  the  default  set 
aside  and  be  allowed  to  make  a  defence.  The  contention  is, 
that  because  he  asserts  that  no  summons  at  all  was  served 
upon  him,  therefore  he  can  have  no  relief  under  the  statute. 
Granting  this  contention,  it  would  seem  to  result  in  this:  If 
a  party  has  been  served  with  summons,  and  thus  afforded,  at 
least,  some  opportunity  to  appear  and  make  a  defence,  and 
he  neglects  to  do  so,  he  may  render  an  excuse  for  the  neglect, 
have  the  judgment  opened,  and  make  his  defence  afterwards. 
If  he  has  not  been  served  at  all,  and  has  thus  had  no  oppor- 
tunity to  know  of  the  action  against  him,  and  hence  no  op- 
portunity to  appear  and  defend,  he  can  render  no  excuse  that 
will  entitle  hiin  to  relief  under  the  statute.  In  other  words, 
where  be  ought  to  have  the  lesser  excuse,  an  excuse  can  be 
made  available,  but  where  he  ought  to  have  the  greater  ex- 
cuse, he  can  have  no  excuse  at  all. 

The  construction  of  the  statute  contended  for  would,  to  a 
large  extent,  thwart  the  purpose  of  the  statute,  and  should 
not  not  be  given  to  it  unless  imperatively  demanded  by  some 
rule  of  the  law.  The  rule  invoked  by  appellees  is  the  general 
rule,  that  the  sheriff's  return  can  not  be  contradicted,  and  it 
is  said  that  the  one  question  presented  is,  can  the  sheriff's  re- 
tarn  be  contradicted?  Thus  broadly  stated,  that  is  not  the 
one  question  presented  by  appellant's  application  to  be  al- 
lowed to  defend  the  action.  He  does  not  assert  that  the  judg- 
ment is  invalid ;  he  does  not  assert  that  the  court  acquired  no 
jurisdiction  over  him  because  the  summons  was  not  served 
upon  him.  His  complaint  is  not  to  have  the  judgment  de- 
clared a  nullity;  on  the  contrary,  he  impliedly  admits  the 
validity  of  the  judgment  and  the  jurisdiction  of  the  court  over 
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him,  by  asking  that  the  judgment  be  opened  and  he  be  al- 
lowed to  defend.  He  can  not  dispute  the  service  for  the  pur- 
pose of  assailing  the  judgment  as  void,  nor  of  disputing  the 
jurisdiction  of  the  court  over  him ;  he  can  not  do  this  by 
reason  of  the  rule  invoked  by  appellees.  That  rule  says,  that 
for  the  purpose  of  jurisdiction  the  return  of  service  by  the 
officer  is  conclusive,  although,  in  fact,  there  may  have  been 
no  service. 

The  officer  having  made  a  return  of  service  upon  appellee, 
therefore,  for  the  purpose  of  acquiring  jurisdiction  over  him, 
he  was  in  law  served  with  summons.  He  neglected  to  ap- 
pear and  was  defaulted.  The  statute  says,  that  if  he  can 
show  surprise  or  excusable  neglect,  that  default  shall  be  set 
aside.  For  the  purpose,  and  for  the  sole  purpose  of  showing 
a  sufficient  reason  for  not  appearing  and  making  defence,  he 
asserts  that  the  summons  was  not,  in  fact,  served  upon  him, 
and  that  hence  he  had  no  actual  notice  or  knowledge  of  the 
action  against  him ;  and  that  having  had  no  such  notice  or 
knowledge  is  his  excuse  for  not  appearing  and  defending  the 
action,  and  is  the  excusable  neglect  on  account  of  which  he 
should  now  be  allowed  to  defend.  This  certainly  is  a  rea- 
sonable and  a  sufficient  excuse,  and  one  that  he  ought  to 
be  allowed  to  make,  in  order  that  be  may  have  his  day  in 
court.  Such  an  excuse  no  more  overthrows  or  unsettles 
judgments  than  the  excuse  that  the  party  did  not,  for  reasons 
given,  understand  the  summons,  and  many  like  excuses  that 
have  been  held  sufficient  under  our  statute  and  like  statutes 
of  other  states.  It  is  not  a  sufficient  answer  to  say  that  a 
party  may  have  his  remedy  against  the  sheriff  for  a  false  re- 
turn. The  sheriff's  bond,  in  this  State,  is  in  the  amount  of 
$5,000.  The  judgment  by  default  and  upon  the  incorrect 
and  false  return  may  be  for  $50,000  or  more. 

It  is  difficult  to  understand  how  it  can  be  contended  that 
the  cases  of  Hite  v.  Fwker,  76  Ind.  231,  Smith  v.  Sot,  30 
Ind.  117,  and  Zerger  v.  Flattery,  83  Ind.  399,  are  not  in  point 
in  support  of  the  principal  opinion. 


NOVEMBER  TERM,  1885. 


Nieterl  t.  Trentnian  et  id. 


In  the  case  of  Hite  v.  Fisher,  supra,  judgment  in  garnish- 
ment bad  been  taken  against  William  N.  Hite,  George  W. 
Hite  and  Darius  Patterson  by  default.  The  summons  as  to 
them  was  returned  as  served  by  reading.  They  made  appli- 
cation under  the  statute  to  have  the  judgment  opened  and  to 
be  allowed  to  defend.  The  HiteB  based  their  application 
opon  the  fact  that  the  summons  was  not  read  to  nor  by  them ; 
that  the  bailiff  told  them  he  had  a  subpcena  for  them,  but 
read  nothing  to  them.  They  thus  asserted  a  fact  contradic- 
tory of  the  officer's  return,  Patterson  based  his  application 
upon  the  fact  that  the  summons  was  not  served  upon  him, 
either  by  reading  or  a  copy,  and  that  he  had  not  seen  the 
officer  at  all.  He  thus  stated  facts  contradictory  of  the 
sheriff's  return.  This  asserted  want  of  service,  and  hence 
want  of  notice,  was  offered  as  an  excuse  for  the  failure  of 
the  parties  to  appear,  and  as  a  reason  why  the  judgment 
should  be  opened,  and  they  be  allowed  to  defend.  The  ques- 
tion was  made  that  their  application  should  be  rejected,  be- 
cause they  were  attempting  to  contradict  the  officer's  return 
in  order  to  furnish  an  excuse  for  not  having  appeared.  In 
answer  to  this  contention  it  was  said :  "  It  (the  return)  is 
conclusive  between  the  parties  as  respects  the  fact  pf  service, 
and  the  jurisdiction  based  thereon.  But  the  application  of  the 
appellants  is  not  to  set  aside  the  service,  and  does  not  involve 
the  jurisdiction  of  the  court  over  their  persons  in  the  case. 
The  whole  scope  and  significance  of  their  motion  is  to  show 
that  while,  in  contemplation  of  law,  they  had  been  served 
with  summons,  they  had  no  actual  knowledge  of  the  institu- 
tion of  the  suit  or  procedure  against  them,  and  therefore, 
under  the  circumstances,  are  excusable  for  neglecting  to  ap- 
pear and  make  the  defence  which  they  claim.  For  this  pur- 
pose, upon  every  principle  of  good  conscience  and  right,  and 
without  violence  to  any  rule  of  law  or  practice,  it  was  com- 
petent for  the  appellants  to  make  the  showing  which  they 
did  present;  and,  upon  that  showing,  we  think  it  clear  that, 
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within  the  meaning  of  the  statute,  the  judgment  was  taken 
against  them  through  their  surprise  and  excusable  neglect.'* 

What  was  said  .by  the  same  learned  judge  in  the  case  of 
Krug  v.  Davis,  85  Ind.  309,  is  not  at  all  in  conflict  with  the 
above,  because  that  was  a  case  of  collateral  attack,  and  not  a 
case  to  set  aside  a  default  under  the  statute. 

In  the  case  of  Smith  v.-  Noe,  supra,  the  defendant,  although 
a  iion -resident  of  the  State,  was  served  with  summons  in  this 
State.  Such  bona  fide  service  upon  a  non-resident  gives  the 
courts  of  this  State  jurisdiction  of  the  person,  the  same  as  if 
he  were  a  resident  of  the  State.  The  case,  therefore,  did  not 
turn  upon  the  feet  that  the  defendant  was  a  non-resident  of 
the  State  except  so  far  as  that  feet  had  a  bearing  upon  his 
neglect  to  appear  to  the  action.  The  summons  was  in  fact 
served  upon  him  on  Sunday.  The  sheriff's  return  showed 
that  it  was  served  on  Monday.  A  service  on  Sunday  is  void, 
and  if  the  sheriff's  return  had  shown  the  service  to  have  been 
on  Sunday,  the  court  would  have  rejected  it,  and  the  defend- 
ant would  not  have  been  defaulted.  Upon  the  application  to 
have  the  default  set  aside  for  the  purpose  of  a  defence,  the 
defendant  was  allowed  to  contradict  the  return,  and  showthat 
the  summons  was  in  feet  served  on  Sunday,  not  for  the  pur- 
pose of  defeating  the  jurisdiction  of  the  court  over  him,  bat 
for  the  purpose  of  showing  that  he  had  an  excuse  for  not  ap- 
pearing, in  that  he  had  aright  to  expect  that  the  sheriff  .would 
make  a  true  return,  and  as  such  a  true  return  would  have  de- 
feated the  summons,  the  defendant's  reliance  upon  such  a  re- 
turn being  made,  furnished  some  excuse  for  his  not  appearing. 

The  case  of  Zerger  v.  Flattery,  supra,  is  in  full  accord  with 
the  two  cases  above  examined.  They  are  there  both  cited 
and  approved.  In  that  case,  again,  the  defendant  was  allowed 
to  contradict  the  sheriff's  return,  not  for  the  purpose  of  de- 
feating the  jurisdiction  of  the  court  over  him,  but  for  the  pur- 
pose of  rendering  an  excuse  for  not  appearing  to  the  action, 
and  hence  as  furnishing  a  reason  why  the  default  should  be 
set  aside  and  he  be  allowed  to  defend. 


NOVEMBER  TERM,  1885. 


r.  Trentman  el  cJ. 


We  are  sot  without  authority  elsewhere  in  support  of  the 
principal  opinion.  The  case  of  Moaseaux  v. Brigham,  19  Vt, 
457,  was  decided  under  sections  of  the  law  of  that  State  found 
in  the  revised  statutes  of  that  period.  That  revision  is  ab- 
sent from  our  library,  but  we  find  in  the  revised  statutes  of 
that  State,  1863,  pp.  282,  334,  sections  39,  7,  what  are  ev- 
idently the  same  as  the  sections  referred  to  in  the  opinion  in 
the  above  case.  These  statutes  provided  that  justices  of  the 
peace  might  set  aside  a  default  at  any  time  within  two  hours 
after  the  rendition  of  the  judgment.  They  also  provided  that 
when  a  judgment  should  be  rendered  bya  justice  of  the  peace 
upon  a  default,  and  the  defendant  should  be  unjustly  deprived 
of  his  day  in  court  by  fraud,  accident  or  mistake,  or  should 
be  prevented  from  entering  an  appeal  from  the  judgment  of 
a  justice  of  the  peace  by  fraud,  accident  or  mistake,  the  county 
court  might,  on  the  petition  of  the  person  aggrieved,  in  its 
discretion,  and  on  terms,  reverse  and  set  aside  the  judgment 
of  such  justice,  and  proceed  to  hear,  try  and  determine  the 
action,  etc. 

In  the  above  case,  the  party  against  whom  judgment  had 
been  rendered  by  the  justice  upon  default  petitioned  the 
county  court  to  set  aside  that  judgment,  and  to  be  allowed  a 
trial  in  the  case.  He  alleged  in  his  petition  that  he  had  no 
notice  of  the  suit  until  after  the  rendition  of  the  judgment. 
It  appeared  from  the  record  of  the  justice  of  the  peace  in  the 
original  suit,  that  notice  to  the  petitioner  of  the  pendency  of 
that  suit  was  proved  prior  to  the  rendition  of  the  judgment 
against  him  by  default.  In  support  of  his  application,  the 
petitioner  was  allowed  to  prove  that  he,  in  fact,  had  no  no- 
tice, the  justice's  record  to  the  contrary  notwithstanding.  It 
was  contended  in  the  Supreme  Court,  that  the  admission  of 
that  evidence  was  erroneous,  upon  the  ground  that  the  service 
shown  by  the  justice's  record  could  not  be  thus  contradicted. 
The  court  held  otherwise. 

After  noticing  the  fact  that  the  justice's  record  showed  no- 
tice to  the  defendant  and  suggesting  the  inquiry  as  to  whether 
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that  was  an  obstacle  in  the  way  of  relief,  and  after  recognis- 
ing and  restating  the  general  rule,  that  the  record  of  a  court 
having  jurisdiction  of  the  subject-matter  imports  absolute 
verity,  the  court  said :  "  If  the  revisory  power  of  the  county 
court,  over  the  judgments  of  a  justice,  could  not  be  exer- 
cised, where  it  appeared  from  the  record  that  the  defendant 
had  had  notice  of  the  suit,  by  disproving  the  notice,  a  large 
class  of  the  most  probable  cases  of  accident  and  mistake,  if 
not  of  fraud,  would  be  excluded  from  its  consideration.  The 
fact  of  notice  usually  appears  in  the  officer's  return  on  the 
writ ;  and  that  return,  becoming  a  part  of  the  record,  is  of  equal 
verity,  between  the  parties  to  the  suit,  with  a  record  of  the 
proof  of  notice.  If  the  officer,  in  his  copy  left  with  the 
defendant,  by  mistake  inserts  a  more  distant  day  for  the 
holding  of  the  court,  than  that  in  the  writ,  or  by  mistake  de- 
livers his  copy  to  a  person  other  than  the  defendant,  by  rea- 
son of  which  a  default  is  taken,  shall  the  party,  in  such 
case,  be  allowed  to  enjoy  the  fruits  of  an,  unjust  judgment, 
and  the  defendant  be  turned  over  to  an  uncertain  remedy 
against  an  innocent  officer  ?  Or  may  not  the  county  court, 
on  such  terms  as  shall  preserve  the  rights  of  the  plaintiff, 
set  aside  the  default,  and  allow  the  injured  party  a  trial? 
Such  a  case  presents  quite  as  strong  a  case  for  relief,  as  a  case 
where  the  defendant,  having  notice,  is  prevented  by  some  ac- 
cident from  reaching  the  place  of  trial  at  the  appointed  time. 
In  the  latter  case  additional  precautions  in  the  defendant 
might,  perhaps,  have  guarded  him  against  the  injury ;  but  in 
the  former  no  diligence  of  the  party  could  prevent  it.  Both 
classes  of  cases  seem  to  have  been  designed  to  be  provided  for 
by  the  statute ;  and,  as  the  county  court  is  clothed  with  the 
power  of  granting  the  relief  on  such  terms  as  will  preserve 
the  rights  both  of  the  plaintiff  and  defendant,  the  further- 
ance of  justice,  as  well  as  the  language  and  intention  of  the 
Legislature,  appear  to  require,  that  the  statute  should  receive 
the  extended  construction  we  have  given  it."     The  reason- 
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ing  in  that  case  is  applicable  to  our  statute  and  the  case  be- 
fore us. 

There  was  a  provision  in  the  California  code  like  that  in 
ours,  that  the  court  might  relieve  a  party  from  a  judgment 
taken  against  him  tnrough  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect.  Code  of  California,  published  in 
1872,  section  473  (68). 

The  case  of  McKxnley  v.  Tattle,  34  Cal.  235,  was  an  ap- 
plication, under  the  above  section  of  the  code,  to  set  aside  a 
judgment  on  the  ground  that  the  petitioners  had  no  notice 
or  knowledge  of  the  judgment  until  after  the  expiration  of 
the  term.  This  was  resisted  upon  the  ground  that  the  record 
showed  that  they  appeared  and  defended  by  attorneys.  In 
noticing  the  contention,  that  the  petitioners  could  not  con- 
tradict the  record,  by  showing  that  they  had  no  notice  or 
knowledge  of  the  judgment,  the  court  said :  "  Such  would 
doubtless  be  the  result  if  the  question  had  arisen  collaterally, 
but  not  so  in  a  direct  proceeding  in  the  same  action  to  set 
aside  the  judgment  under  section  68.  In  such  a  case  the 
parties  are  not  concluded  by  the  record  in  any  respect;  on 
the  contrary  they  are  allowed  to  show  the  true  facts  by  any 
competent  evidence." 

Section  366  of  the  New  York  code  provides  that  if  the  de- 
fendant failed  to  appear  before  the  justice,  and  it  is  shown  by 
affidavit  that  manifest  injustice  has  been  done,  and  he  satis- 
factorily excuses  his  default,  the  county  court  on  appeal  may, 
in  its  discretion,  set  aside  or  suspend  the  judgment,  and  order 
a  new  trial  before  the  justice,  etc.  Voorhies'  New  York  An- 
notated Code. 

The  case  of  Carroll  v.  Goslin,  2  E.  D.  Smith  (N.  Y.)  376, 
arose  under  this  section  of  the  code.  The  petitioner  sought 
to  have  relief  from  a  judgment  by  default  before  a  justice,  on 
the  ground  that  the  process,  if  served  at  all,  had  not  been 
served  in  a  manner  to  apprise  him  of  the  action.  Tbe  court, 
in  passing  upon  the  application,  stated  the  general  rule,  that 
the  return  of  the  constable  gives  the  court  jurisdiction,  and 
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can  not  be  impeached  collaterally,  and  then  said:  "No such 
question,  however,  arises  here.  This  is  an  application  to  open 
the  judgment,  and  not  a  collateral  proceeding,  and  the  court 
will  inquire  into  any  facts  and  circumstances  which  go  to  ex- 
cuse the  defendant's  default ;  and  if  it  appear  that  he  was 
misled,  or  not  sufficiently  advised  of  what  was  required  of 
him  by  the  summons,  from  the  improper  or  defective  manner 
in  which  it  was  served,  the  court  would  hold  the  default  suf- 
ficiently excused." 

Proof  was  received  to  show  that  all  the  officer  did  was  to 
hold  up  a  piece  of  paper  and  say,  "  Here  is  a  paper  for  you  in 
the  Marine  Court,"  and  then  went  away.  That  evidence,  so 
far,  was  allowed  to  contradict  the  officer's  return,  for  the  pur- 
]wae  of  showing  that  the  defendant  had  an  excuse  for  not  ap- 
pearing to  the  action.  The  principal  opinion  is  fully  sup- 
ported  by  the  opinion  of  Shaw,  C.  J.,  in  the  case  of  Brewer 
v.  Holmes,  1  Met.  (Mass.)  288.  See,  also,  as  supporting  the 
above  cases,  although  indirectly,  Hunter  v.  Jjetler,  18  How. 
Pr.  347. 

Mr.  Freeman,  in  his  work  on  Judgments,  at  section  109, 
in  speaking  of  the  statutes  authorizing  relief  from  judgments 
by  default,  says :  "  In  applications  under  these  statutes  the 
parties  are  at  liberty  to  contradict  the  record,  and  to  estab- 
lish, by  any  competent  evidence,  the  truth  of  the  facts  upon 
which  their  claim  to  relief  is  based." 

These  authorities  fully  sustain  the  conclusion  reached  in 
the  principal  opinion,  that,  under  the  statute,  for  the  purpose 
of  rendering  an  excuse  for  not  appearing  and  defending  the 
action,  the  defaulted  party  may  show  that  the  summons  was 
not  in  fact  served  upon  him,  and  that  hence  he  had  no  knowl- 
edge of  the  action. 

Petition  for  a  rehearing  overruled. 

Howk  and  Elliott,  JJ.,  again  dissent. 

Filed  Jan.  21,  1886. 
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Ml  «S 
No.  12,739. 
Wisehart  v.  The  State. 

CaiMIHAL  LAW. — Appeal  from  Justice  of  Peace.  — Dismissal. — Jurisdiction. — 

Upon  appeal  to  the  circuit  court  from  a  judgment  of  conviction  in  a 
criminal  case  before  a  justice  of  the  peace,  the  circuit  court  acquires 
complete  jurisdiction  of  the  case,  and,  without  its  consent,  the  defend- 
ant can  not  dismiss  his  appeal. 

From  the  Hancock  Circuit  Court. 

C.  G.  Offutt,  R.  A.  Black  and  W,  J.  Sparks,  for  appellant. 

F.  T.  Hord,  Attorney  General,  and  W.  B.  Hord,  for  the 

State. 

Mitchell,  J. — Wisehart  was  charged  with  a  misdemeanor 
and  fined  by  a  justice  of  the  peace.  He  appealed  to  the  cir- 
cuit court  and  entered  into  recognizance  for  his  appearance 
on  the  first  day  of  the  ensuing  term,  to  answer  the  charge 
preferred  against  him  and  abide  the  judgment  of  the  court. 
On  the  first  day  of  the  term  he  appeared  and  moved  the  court 
to  dismiss  his  appeal.  This  motion  was  overruled,  and  upon 
trial  he-  was  again  found  guilty  and  fined.  He  brings  the 
record  here  on  appeal  and  assigns  for  error  the  ruling  of  the 
court  in  overruling  his  motion  to  dismiss  his  appeal. 

It  is  contended  on  appellant's  behalf  that  he  was  entitled 
to  dismiss  his  appeal  as  a  matter  of  right,  without  assigning 
any  cause  therefor.  We  think  this  view  of  the  ease  can  not 
be  maintained. 

Section  1643,  R.  8.  1881,  provides  for  appeals  in  criminal 
cases  before  justices  of  the  peace  as  follows :  "Any  prisoner 
against  whom  any  punishment  i3  adjudged  may  appeal  to  the 
criminal  court,  and,  if  there  be  none,  then  to  the  circuit  court 
of  the  county,  within  ten  days  after  trial,  on  entering  into  re- 
cognizance for  his  appearance  at  the  next  term  of  such  court, 
as  in  other  cases ;  and  such  appeal  shall  stay  all  proceedings." 
Section  1644  prescribes  the  form  of  recognizance,  and  sec- 
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tion  1645  requires  the  justice  to  transmit  the  recognizance 
and  a  transcript  of  the  proceedings,  together  with  all  the  pa- 
pers in  the  case,  to  the  clerk  of  the  proper  court.  The  clerk 
is  required  to  docket  the  case  for  trial.  When  this  is  done 
the  cause  is  then  in  the  court  to  which  the  appeal  is  taken, 
and  is  to  be  disposed  of  precisely  like  any  other  criminal  case 
there  pending. 

The  effect  of  the  appeal  is  more  than  a  mere  stay  of  the 
proceedings  before  the  justice.  If,  as  the  learned  counsel 
argue,  the  judgment  of  conviction  before  the  justice  was  not 
vacated  by  the  appeal,  the  defendant  could  not  be  tried  a  sec- 
ond time  while  that  judgment  remained  in  force.  The  ap- 
peal stays  the  proceedings  before  the  justice,  and  it  does  more, 
it  transfers  the  whole  proceeding  to  the  court  to  which  the 
appeal  is  taken,  to  be  disposed  of  there  de  novo.  After  the 
appeal,  the  case  is  completely  within  the  jurisdiction  of  the 
circuit  court,  and  unless  some  express  authority  exists  giving 
the  accused  the  right  to  dismiss  his  appeal  and  authorizing 
the  circuit  court  to  certify  the  fact  back  to  the  justice,  that 
court  must  dispose  of  the  case-  as  other  criminal  cases  are 
disposed  of.  There  is  no  provision  in  the  act  regulating  crim- 
inal procedure  before  justices  of  the  peace  authorizing  ap- 
peals to  be  dismissed.    Section  1504,  R.  S.  1881. 

Having  brought  himself  voluntarily  within  the  jurisdic- 
tion of  the  circuit  court,  the  appellant  could  not  defeat  the 
Jurisdiction  of  the  court  to  which  he  appealed  without  its 
consent.  We  think  the  case  is  covered  in  principle  by  Wach- 
stetter  v.  State,  42  Ind.  166. 

Judgment  affirmed,  with  costs. 

Filed  .Tan.  5,  1886. 
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No.  12,303. 
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Company  v.  Falvey. 

Evidence.— Motion  to  Strike  Out  Tatimony.— Practise,— Where  a  motion  to 
strike  oat  testimony  is  made,  and  the  adverse  party  consents  that  it  be 
sustained,  after  which  the  motion  is  withdrawn,  but  the  court,  upon  the 
request  of  such  adverse  party,  strikes  out  all  the  testimony  objected  to 
by  the  motion,  the  party  making  the  motion  can  not  complain  of  the 
action  of  the  court,  and  the  original  admission  of  the  testimony  is  not 
available  error. 

Same, — Expert  Witneu. — Hypothetical  Question. — A  party,  seeking  an  opinion 
from  an  expert  witness,  may  assume  in  his  hypothetical  question  such 
facts  as  he  deems  proved  by  the  evidence,  and  it  is  for  the  jury  to  deter- 
mine whether  the  facts  are  correctly  assumed, 

Same. — It  is  only  where  there,  is  no  evidence  at  all  in  support  of  the  facts 
assumed,  or  where  the  question  is  clearly  irrelevant,  or  where  it  is  merely 
speculative  or  improperly  framed,  that  the  court  can  interfere  to  pre- 
vent the  propounding  of  a  hypothetical  question. 

Same. — It  is  not  proper  in  asking  hypothetical  questions  to  incorporate  in 
them  the  opinions  of  other  expert  witnesses.  The  opinion  of  an  expert 
witness  must  be  based  on  facts,  and  not  opinions. 

Same.— Ftmumency  if  Injury. —It  iscompetent  to  prove  by  expert  witnesses 
the  probability  that  the  injury  complained  of  will  permanently  impair 
the  health  and  physical  and  mental  ability  of  the  plaintiff. 

Same. — Where  some  of  the  facts  assumed  in  a  hypothetical  question  have 
been  eliminated  by  a  subsequent  ruling  of  the  court,  but  there  still  re- 
main in  evidence  facts  upon  which  an  opinion  may  be  properly  based, 
it  is  not  error  to  refuse  to  strike  out  the  entire  opinion,  though  such 
elimination  may  weaken  the  value  of  the  opinion. 

Sake. — Railroad. — Negligenix. — In  an  action  against  a  railroad  company 
for  personal  injuries  alleged  to  have  been  caused  by  the  negligent  con- 
duct of  the  defendant's  servants,  an  expert  medical  witness  was  asked 
this  question  over  the  objection  of  the  defendant :  "  State  to  the  jury 
what  fact  yon  observed,  what,  if  any,  experiments  you  made,  and  what 
you  learned  to  be  the  now  condition,  or  the  then  condition,  of  the  eyes 
and  ear,  and  how  it  was  done?"   Held  to  be  competent 

Same. — It  is  always  competent  to  ask  a  medical  witness  what  observations 
he  made,  and  what  was  the  condition  of  the  patient  he  was  called  upon 
to  examine,  without  regard  to  the  purpose  of  the  examination. 

Sake.— OroK-Examinatitm  of  Expert  Witnat. — In  cross-examining  a  medical 
expert  it  is  proper  for  the  cross-examining  counsel  to  state  hypothetical 
cases,  for  the  purpose  of  testing  the  skill  and  knowledge  of  the  witness. 

Same.— Praditz. — General  objections  to  testimony,  on  the  ground  that  the 
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same  is  incompetent  and  im material,  present  no  available  questions  en- 
titled to  consider ntion  on  appeal. 
&AME. — Motion  to  Strike  Out  Testimony, — Separation  of  Competent  from  Incom- 
petent Testimony. — Where  there  is  competent  testimony  given  both  in  the 
examination  in  chief  and  on  cross-examination,  a  motion  made  by  the 
party  by  whom  the  witness  was  called  to  strike  out  all  of  such  testimony 
should  be  overruled.  It  is  the  duty  of  such  party  to  select  the  compe- 
tent from  the  incompetent  testimony,  and  to  point  out  in  his  motion  the 
specific  testimony  objected  to,  as  well  as  to  indicate  the  character  of  bis 

Same.  -Objection  to  Medical  Examination,  Effect  of.— The  fact  that  a  plaintiff 
in  an  action  for  personal  injuries  objected  to  a  medical  examination  of 
her  person,  ordered  at  the  instance  of  the  opposite  party,  can  not  affect 
the  merits  of  the  case,  and  should  not  be  admitted  in  evidence. 

Same. — Medical  Examination  of  Party. — Declaraaymt  of  Present  Pain. — Decla- 
rations, indicative  of  present  pain,  made  by  a  party  to  medical  witnesses 
at  the  time  of  treatment  or  examination,  are  admissible. 

Same. — DalaratianK  of  Party  During  Course  of  Medical  Examination. — SembU, 
that  where  medical  experts  are  ordered  by  the  court  to  examine  a  party 
on  the  motion  of  his  adversary,  what  is  said  by  such  party  during  tbe 
course  of  such  medical  examination,  in  answer  to  questions  asked  by 
the  medical  experts,  is  admissible  in  evidence. 

Same. —  Medical  Examination.  —  Expert*.  —  <,\oa- Examination. —  PraeHee.— 
Where  medical  experts  are  ordered  by  the  court  to  examine  a  plaintiff, 
in  an  action  for  injuries  to  the  person,  and  such  experts  ore  called  and 
questioned  by  the  defendant  as  to  the  result  of  their  examination,  the 
plaintiff  may  ask  on  cross-examination  how  the  examination  was  con- 
ducted, and  what  questions  were  propounded  to  the  plaintiff. 

Same.— Examination  in  Absence  of  Adverse  Party. — Evidence  of  an  examina- 
tion of  a  plaintiff  by  a  medical  witness  is  not  rendered  incompetent  by 
the  fact  that  the  adverse  party  was  not  present  when  it  took  place;  nor, 
if  the  examination  is  properly  made,  because  it  was  made  after  the  com- 
mencement of  the  action. 

Sake. — Proper  Ba»i»of  Opinion  by  Expert. — A  medical  expert,  who  has  ob- 
tained knowledge  of  the  facts  of  the  case,  and  has  stated  the  facts  to  the 
jury,  may  take  them  into  consideration  in  giving  his  opinion,  as  well  as 
facts  communicated  to  him  in  a  hypothetical  question,  and  his  opinion 
may  rest  in  part  on  statements  made  by  Ins  patient. 

Same.— Direction!  of  Physician. — In  an  action  for  personal  in  juries, it  is  proper 
for  the  plaintiff  to  prove  tbe  directions  given  her  by  her  physician,  and 
that  she  had  obeyed  them. 

Same.— Proof  of  Plaintiff's  Condition.— Where  tbe  complaint  states  the  char- 
acter of  the  injuries  received  by  plaintiff,  and  alleges  permanent  injury, 
it  is  proper,  under  these  allegations,  to  give  evidence  of  the  mental  and 
physical  condition  of  the  plaintiff. 
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Saxe.— Opinion  of  Witness  as  to  Ag<  of  Party.— ImpeaehrnenL— "Where,  on  his 
examination  in  chief,  a  witness  gives  an  opinion  as  to  the  age  of  the 
plaintiff,  and  on  cross-examination  is  asked  for  and  gives  an  opinion  as 
to  the  age  of  a  bystander,  it  is  competent  for  the  plaintiff  to  call  such 
bystander  and  prove  his  age,  for  the  purpose  ol  showing  the  incapacity 
of  the  witness  to  correctly  judge  of  a  person's  age. 

Instbdctiom  to  Jury. — Inferences  of  Fad. — It  is  not  proper  for  the  court 
to  instruct  the  jury  what  inferences  of  fact  they  shall  draw  from  the  ev- 
idence, nor  to  instruct  in  detail  upon  the  effect  of  facts  put  in  evidence. 

Heolioesce. — Action  far  Perianal  Injury. — Degree  of  Care  Required  of  Plain-  \ 
tiff  in  Securing  Medical  Aid. — Damage*. — One  who  is  injured  by  the  negli- 
gence of  another  is  bound  to  use  ordinary  care  and. diligence  in  securing 
medical  or  surgical  aid,  and  in  case  of  a  failure  so  to  do,  this  should  be 
taken  into  account  in  estimating  damages,  and  no  damages  should  be 
allowed  for  ailments  or  diseases  that  have  resulted  from  the  failure  to^. 
use  such  care  and  diligence. 

Same. ■  ■Instruction. — Damages. — In  an  action  by  one  who  is  injured  by  the 
negligence  of  another,  an  instruction  that  "  It  was  the  duty  of  the  plain- 
tiff to  use  ordinary  care  to  cure  and  restore  herself,  and  if  you  find  from 
the  evidence  that  the  plaintiff  failed  to  use  such  ordinary  care  in  the 
premises,  but  that  she  unnecessarily  exposed  herself  in  inclement  weather, 
or  otherwise,  after  receiving  her  injuries,  if  any  she  received  in  such  ac- 
cident, and  thereby  increased  and  aggravated  such  injuries,  and  en- 
hanced their  evil  effects,  you  will  take  these  facts  into  account  in  arriv- 
ing at  your  verdict— if  you  find  for  the  plaintiff— and  should  not  allow 
any  damages  to  plaintiff  for  any  ailments,  injuries  or  diseases,  or  their 
aggravation,  from  which  plaintiff  has  been  or  may  be  suffering  by  reason 
of  such  exposure,  and  from  which  she  would  not  otherwise  be  suffering," 
correctly  states  the  law. 

Samr. — Predisposition  to  Disease. — Instruction. — In  an  action  for  personal  in- 
juries, alleged  to  have  been  received  by  the  negligence  of  others,  an  in- 
struction, in  effect,  that,  "If  you  find  that  the  plaintiff  received  the 
injuries  complained  of,  or  any  of  them,  in  the  manner  alleged,  and  at 
tbat  time  she  was  predisposed  to  malarial,  scrofulous  or  rheumatic  tend- 
encies, but  otherwise  in  good  health,  and  that  said  injuries,  or  any  of 
them  solely,  excited  or  developed  said  predisposition  to  malarial,  scrof- 
ulous or  rheumatic  tendencies,  so  that  thereby,  without  the  fault  of 
plaintiff,  her  present  condition,  whatever  you  may  find  that  to  be,  has 
directly  resulted,  then  I  instruct  you  that  the  plaintiff  is  entitled  to  re- 
cover to  the  full  extent  of  whatever  you  may  rind  her  present  condition 
to  be,"  correctly  stales  the  law. 

Same.— Measure  of  Damages. — In  snch  action,  the  jury,  in  estimating  the 
amount  of  damages  to  which  plaintiff  is  entitled,  may  take  into  consid- 
eration expenses  actually  incurred,  loss  of  time  occasioned  by  the  imme- 
diate effect  of  the  injuries,  and  physical  and  mental  suffering  caused  by 
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and  arising  out  of  such  injuries.  They  may  also  consider  the  profes- 
sional occupation  of  the  plaintiff,  and  her  ability  to  earn  money.  The 
plaintiff  will  be  entitled  to  recover  for  any  permanent  redaction  of  her 
power  to  earn  money  by  reason  of  such  injuries,  and  the  amount  assessed 
should  be  such  a  sum  aa  will  in  the  judgment  of  the  jury  full;  compen- 
sate the  plaintiff  for  such  injuries,  or  any  of  them  aa  sustained. 

From  the  Tippecanoe  Circuit  Court. 

G.  W,  Easley,  G.  W.  Friedley,  W.  F  Stillwdl,  8.  0.  Bag- 
less  and  W.  H.  Russell,  for  appellant. 

B.  W.  Langdon,  T.  F.  Gaylord  and  J.  F.  MoHugh,  for  ap- 
pellee. 

Elliott,  J. — The  appellee's  complaint  alleges  that  she  was 
received  us  a  passenger  on  one  of  the  appellant's  trains  and 
was  injured  in  a  collision  caused  by  the  negligence  of  the  ap- 
pellant's servants. 

The  first  question,  in  logical  order  arises  upon  the  rulings 
made  on  the  admission  of  the  testimony  of  Dr.  11.  M.  O'Fer- 
rall.  We  are  satisfied  that  the  appellant  is  not  in  a  situation 
to  successfully  complain  of  these  rulings,  for  it  obtained  all 
it  properly  asked  upon  this  subject.  This  we  say  for  the  rea- 
son that  the  appellee  consented  that  the  appellant's  motion 
to  strike  out  the  testimony  might  be  sustained;  to  this  the 
former  objected  and  withdrew  its  motion,  but,  notwithstand- 
ing the  withdrawal  of  the  motion,  the  court,  upon  the  re- 
quest of  the  appellee,  did  strike  out  all  of  the  testimony 
objected  to  by  the  appellant.  As  the  latter  received  all  it 
asked,  it  has  no  just  grounds  of  complaint. 

A  party  seeking  an  opinion  from  an  expert  witness  may 
assume  in  his  hypothetical  question  such  facts  as  he  deems 
proved  by  the  evidence.  A  recent  author  says,  of  such  ques- 
tions: "  If  framed  on  the  assumption  of  certain  facts,  counsel 
may  assume  the  facts  in  accordance  with  his  theory  of  them, 
it  not  being  essential  that  he  should  state  the  facts  as  they  ac- 
tually exist."  Rogers  Expert  Testimony,  39.  Another  au- 
thor thus  states  the  rule :  "  It  is  the  privilege  of  the  counsel 
in  such  cases  to  assume,  within  the  limits  of  the  evidence,  any 
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state  of  facts  which  he  claims  the  evidence  justifies,  and  have 
the  opinion  of  experts  upon  the  facts  thus  assumed."  Law- 
son  Expert  and  Opinion  Ev.  153.  In  the  recent  case  of  Quinn 
v.  Higgina,  63  Wis.  664,  the  Supreme  Court  of  Wisconsin  said : 
"The  rule  in  that  respect  must  be  that,  in  propounding  a 
hypothetical  question  to  the  expert,  the  party  may  assume  as 
proved  all  facts  which  the  evidence  in  the  case  tends  to  prove, 
anil  the  court  ought  not  to  reject  the  question  on  the  ground 
that,  in  his  opinion,  such  facts  are  not  established  by  the  pre- 
ponderance of  the  evidence.  What  facts  are  proved  in  the 
case,  when  there  Is  evidence  to  prove  them,  is  a  question  for 
the  jury  and  not  for  the  court.  The  party  has  the  right  to 
the  opinion  of  the  expert  witness  on  the  facts  which  he 
claims  to  be  the  facts  of  the  case,  if  there  be  evidence  in  the 
ease  tending  to  establish  such  claimed  facts,  and  the  trial 
judge  ought  not  to  reject  the  question  because  he  may  think 
such  facts  are  not  sufficiently  established."  This  court  has 
often  declared  the  rule  in  substantially  the  same  language  as 
that  employed  by  the  authors  from  whom  we  have  quoted. 
Davis  v.  SlcOe,  35  Ind.  496  (9  Am.  R.  760) ;  Bishop  v.  Spitt- 
ing, 38  Ind.  143;  Guetig  v.  State,  66  Ind.  94  (32  Am.  R.  99) ; 
Nave  v.  Tucker,  70  Ind.  15;  Elliott  v.  Russell,  92  Ind.  526 ; 
Goodwin  v.  State,  96  Ind.  550,  vide  authorities  cited,  pp.  555, 
574. 

The  appellee's  counsel  had  a  right  to  assume  such  facts  as 
they  deemed  proved,  and  it  was  for  the  jury,  as  we  have 
many  times  decided,  to  determine  whether  the  facts  were  or 
were  not  justly  assumed.  Goodwin  v.  State,  supra,  vide  au- 
thorities cited  p.  661 ;  Elliott  v,  Russell,  supra;  Vanvalken- 
bergv,  Vanvalkenberg,  90  Ind.  433;  Fulicidtr  v.  Ingels,  87 
Ind.  414 ;   Guetig  v.  State,  supra. 

Some  of  the  facts  assumed  in  the  hypothetical  questions 
propounded  to  Dr.  O'Ferrall  were  eliminated  by  the  subse- 
quent ruling  of  the  court  upon  the  appellee's  motion  to  strike 
out  part  of  his  testimony,  but  enough  facts  remained  to  entitle 
his  opinion  to  go  to  the  jury  under  the  rule  declared  in  the 
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authorities  to  which  we  have  referred.  Where  there  are 
facts  upon  which  an  opinion  may  be  properly  based,  it  is  not 
error  to  refuse  to  strike  out  the  entire  opinion,  for  such  an 
opinion  should  go  to  the  jury  for  what  it  is  worth,  although 
the  elimination  of  some  of  the  facts  may  weaken  the  value 
of  the  opinion.  But  if  we  ere  wrong  in  this  view,  still  no 
harm  resulted,  for  the  same  facts  testified  to  by  Dr.  O'Fcr- 
rall  were  substantially  proved  by  other  witnesses.  What- 
ever view  is  taken  of  the  ruling  on  Dr.  O'Ferrall's  testimony, 
no  substantial  harm  was  done  the  appellant.  Strength  is 
added  to  this  view  by  the  further  fact  that  the  court  in  its 
instructions,  in  very  clear  and  forcible  terms,  directed  the 
jury  to  disregard  that  part  of  the  testimony  to  which  the  ap- 
pellant's motion  to  strike  out  was  addressed. 

The  question  asked  Dr.  Hallihan  was  not  answered,  but 
other  questions  were  substituted,  aud  it  is  quite  clear  that  no 
harm  resulted  from  the  bare  asking  of  the  question,  even 
though  it  was  an  improper  one. 

Dr.  Burke  was  asked :  "  State  to  the  jury  what  feet  you 
observed,  what,  if  any,  experiments  you  made,  and  what  you 
learned  to  be  the  now  condition,  or  the  then  condition,  of  the 
eyes  and  ear,  and  how  it  was  done."  We  can  perceive  no 
objection  to  this  question,  for  it  surely  is  always  competent 
to  ask  a  medical  witness  what  observations  he  made  and  what 
was  the  condition  of  the  patient  he  was  called  upon  to  ex- 
amine. It  makes  no  difference,  so  far  as  concerns  the  com- 
petency of  the  testimony,  what  the  purpose  of  the  examina- 
tion was,  although  that  fact  might,  perhaps,  exert  some  in- 
fluence upon  the  credibility  of  the  witness.  If  the  physician 
did  in  fact  make  an  examination,  his  observations  of  the  con- 
dition of  the  person  examined  by  him  are  unquestionably 
competent, 

We  have  again  and  again  decided  that  objections  to  testi- 
mony must  be  specifically  stated  to  the  trial  court,  and  that 
only  such  objections  as  were  stated  to  that  conrt  can  be  con- 
sidered on  appeal.    In  the  bill  of  exceptions  the  objection 
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lo  a  part  of  Dr.  Webster's  testimony  is  thus  stated;  "To 
which  question  the  defendant  objected  because  he  has  not  said 
that  he  based  his  opinion  on  what  the  plaintiff  told  him,  and 
also  as  being  irrelevant,  incompetent  and  immaterial,  and  not 
cross-examination,  which  objection  the  court  overruled,  to 
which  ruling  of  the  court  the  defendant  at  the  time  excepted." 

These  are  the  only  grounds  of  objection  which  we  can  con- 
aider,  and  we  find  no  merit  in  them.  It  was  the  right  of  the 
counsel  of  appellee,  in  cross-examining  Dr.  Webster,  to  test 
his  knowledge  and  skill  as  a  medical  expert,  and  also  to  as- 
certain the  grounds  upon  which  he  based  his  opinion.  This 
right  was  not  abridged  by  the  answer  of  the  witness  that  he 
did  not  take  into  account  the  statements  of  the  appellee,  since, 
to  hold  otherwise,  would  enable  a  medical  witness  to  shut  off 
all  investigation  as  to  his  methods  of  examination  by  a  gen- 
1  eral  statement  that  he  did,  or  did  not,  take  certain  matters 
into  consideration,  and  to  allow  this  would  be  to  destroy  one 
of  the  great  purposes  of  a  cross-examination.  We  can  not 
doubt  that  a  cross-examining  counsel  has  a  right  to  know 
how  a  medical  investigation  was  conducted,  and  what  method 
was  pursued.  He  has  a  right  to  know  this  for  the  purpose 
of  ascertaining  whether  the  examination  was  a  thorough  one, 
and  also  for  the  purpose  of  discovering  whether  skill  and  care 
were  used. 

So  far  as  the  statement  of  the  objection  urges  that  the  tes- 
timony was  incompetent  and  immaterial,  it  is  not  entitled  to 
consideration  on  appeal,  for  the  reason  that  it  is  not  suffi- 
ciently specific.  General  objections  of  this  character  present 
no  available  questions.  Over  v.  Schiffling,  102  Ind.  191 ; 
Shafer  v.  Ferguson,  103  Ind.  90;  Bottenberg  v.  Nixon,  97 
Ind.  106 ;  Jones  v.  Angell,  95  Ind.  376;  Lake  Erie,  etc.,  B. 
W.  Co.  v.  Parker,  94  Ind.  91 ;  Harvey  v.  Huston,  94  Ind. 
527 ;  McCUllan  v.  Bond,  92  Ind.  424 ;  Stanley  v.  Sutherland, 
54  Ind.  339. 

In  cross-examining  a  medical  expert,  it  is  proper  for  the 
cross-examining  counsel  to  state  hypothetical  cases  for  the 
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purpose  of  testing  the  skill  and  knowledge  of  the  witness. 
Davit  v.  State,  tupra,  see  p.  498;  Rogers  Expert  Testimony, 
60.  It  was,  therefore,  proper  for  the  appellee,  in  cross-exam- 
ining Dr.  Webster,  to  state  a  hypothetical  case  and  ask  his 
opinion  upon  it. 

Where  there  is  competent  testimony  given  both  in  the  ex- 
amination in  chief  and  on  cross-examination,  a  motion  made 
by  the  party  by  whom  the  witness  was  called  to  strike  out 
all  of  such  testimony  should  be  overruled.  Wolfe  v.  Pu$h, 
101  Ind.  293;  Elliott  v.  Russell,  tupra.  It  is  the  duty  of  the 
party  to  select  the  competent  from  the  incompetent  testimony, 
and  he  will  not  be  allowed  to  impose  that  burden  on  the  trial 
court.  Cuthrell  v.  Cuthrell,  101  Ind.  375.  This  is  not  a  mere 
arbitrary  technical  rule,  but  is  one  founded  on  solid  principle 
and  essential  to  the  fair  administration  of  justice.  It  is  in 
harmony  with  the  well  settled  rule  of  practice,  everywhere ' 
obtaining,  that  the  motion  of  a  party  must  point  out  the  spe- 
cific testimony  objected  to;  and  indicate  the  character  of  the 
objections ;  and  it  is  also  in  harmony  with  the  familiar  rule, 
that  if  a  demurrer  is  addressed  to  an  entire  pleading  it  must 
be  overruled,  although  the  pleading  may  be  bad  in  part. 

We  have  no  doubt  that  much  of  the  testimony  objected  to 
was  competent.  We  regard  it  as  firmly  settled  that  declara- 
tions indicative  of  present  pain  are  admissible.  No  authority 
maintaining  a  different  doctrine  is  referred  to,  and  we  know 
of  none.  Much  of  the  testimony  which  appellant  sought  to 
have  rejected  was  as  to  statements  made  to  medical  witnesses 
indicative  of  present  pain,  and  this  testimony  was  clearly  com- 
petent. 

The  doubt  in  our  minds  is  as  to  whether  any  part  of  the 
testimony  objected  to  was  incompetent.  Where,  as  here,  med- 
ical experts  are  ordered  by  the  court  to  examine  the  plaintiff, 
and  this  is  done  upon  the  motion  of  the  defendant,  it  would 
seem  that  what  was  said  by  the  plaintiff  during  the  course 
of  the  medical  examination,  in  answer  to  questions  asked  by 
the  medical  experts,  should  go  in  evidenoe.     They  are  decla- 


NOVEMBER  TERM,  1885.  417 

Tlie  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Falvey. 

rations  accompanying  an  act,  and  the  general  rule  undeniably 
is,  that  where  the  act  is  admissible,  so,  also,  are  the  decla- 
rations accompanying  it.  But  we  need  not,  and  we  do  not, 
decide  this  question. 

Where  medical  experts  are  ordered  to  examine  a  plaintiff, 
and  they  are  called  and  questioned  by  the  defendant  as  to  the 
result  of  their  examination,  the  plaintiff  has  a  right  to  ask, 
on  cross-examination,  how  the  examination  was  conducted, 
and  this  necessarily  includes  the  right  to  ask  what  questions 
were  propounded  to  the  plaintiff.  If  it  were  otherwise,  the 
plaintiff  could  not  get  fully  before  the  jury  the  method  of 
investigation  pursued  by  the  medical  experts,  and  to  deny  this 
would  be  an  unjustifiable  restriction  of  the  important  right 
of  cross-examination.  Another  reason  supports  our  conclu- 
sion, and  that  is  this :  Where  a  party  gives  evidence  of  a  part 
of  a  transaction,  his  adversary  has  a  right  to  full  details  of 
the  whole  transaction. 

Evidence  of  an  examination  of  a  plaintiff  made  bya  med- 
ical witness  is  not  rendered  incompetent  by  the  fact  that  the 
adverse  party  was  not  present  at  the  time  it  took  place.  A 
plaintiff  who  submits  to  an  examination  by  a  physician  can 
not  be  deprived  of  the  testimony  of  the  physician  upon  the 
ground  that  it  was  made  at  a  time  when  the  defendant  was 
not  present. 

If  the  examination  of  a  medical  expert  is  properly  made,  it 
is  not  to  be  kept  out  of  the  evidence  because  it  was  made 
after  the  commencement  of  the  action.  Doubtless,  the  cir- 
cumstances under  which  a  medical  examination  was  made  may 
affect,  either  beneficially  or  injuriously,  the  credibility  of  the 
witness,  but  the  mere  fact  that  it  was  made  after  the  action 
was  instituted  can  not  destroy  its  competency. 

We  have  carefully  read  Dr.  Burke's  testimony,  and  we  can 

not  find  that  he  gave  in  evidence  any  statement  made  to  him 

by  the  appellee  as  to  past  symptoms  and  pain.     In  one  place 

he  says  that,  "  I,  having  convinced  myself  then  that  there 

Vol.  104.— 27 
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was  an  incipient  paralysis  of  the  muscles  of  the  eye,  and 
having  questioned  the  lady  whether  she  could  see  double 
sometimes,  and  she  answering  me  that  it  was  a  great  tribula- 
tion"— but  here  he  was  interrupted  by  appellant's  counsel,  and, 
on  resuming,  he  stated  the  result  of  his  own  observations 
without  rehearsing  any  statements  made  by  the  appellee.  We 
can  not  perceive  the  shadow  of  a  reason  for  affirming  that 
there  was  here  any  statement  of  past  symptoms;  on  the  con- 
trary, it  clearly  appears  that  the  symptoms  referred  to  were 
present  at  the  time  the  examination  was  made.  It  is  not 
necessary  for  us  to  decide  whether  statements  of  past  symp- 
toms are  or  are  not  admissible,  although  it  is  proper  to  say  that 
there  are  very  many  well  considered  cases  declaring  that  they 
are  admissible,  for  we  are  clearly  of  the  opinion  that  the  tes- 
timony was  descriptive  of  present  and  not  of  past  symptoms. 
We  have  already  said  that  it  is  proper  to  assume  facts  in  a 
hypothetical  question,  and  we  now  add  that  it  is  always 
proper  to  incorporate  in  a  question  to  a  medical  expert  the 
result  of  knowledge  obtained  by  an  examination  made  by 
him.  A  medical  expert  who  has  obtained  knowledge  of  the 
facts  of  the  case,  and  has  stated  the  facts  to  the  jury,  may  take 
them  into  consideration  in  giving  his  opinion.  It  seems 
quite  clear  to  us  that  knowledge  obtained  from  actual  obser- 
vation is  as  important  and  weighty  as  knowledge  communi- 
cated in  an  assumption  made  in  a  hypothetical  question.  The 
physician  who  examines  aud  treats  a  case  is  in  a  situation  to 
know  as  much,  if  not  more,  of  the  real  condition  of  his  pa- 
tient than  those  who  have  not  seen  the  patient  at  all,  or  have 
seen  him  but  once.  We  can  conceive  of  no  reason  that 
would  require  a  physician  in  stating  his  opinion  to  the  jury 
to  exclude  the  result  of  his  actual  observation  and  knowl- 
edge. In  Burns  v.  Barenfield,  84  Ind.  43,  it  was  said,  in 
speaking  of  the  testimony  of  a  physician,  that  "  He  must 
base  his  opinion  upon  his  own  testimony,  or  upon  a  state- 
ment of  the  facts  assumed  to  have  been  proven."  One  of 
the  rules  stated  by  Mr.  Lawson  is  this :    "  The  opinion  of  a 
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medical  expert  laay  be  based  either  on  bis  acquaintance  with 
the  party  whose  condition  is  under  investigation  or  upon  a 
medical  examination  of  him  which  he  has  made,  or  upon  a 
hypothetical  case  stated  to  him  in  court."  La  who  n  Expert 
and  Opinion  Ev.  144.  A  physician  can  not  be  permitted  to 
decide  upon  the  credibility  of  witnesses,  nor  to  take  into  con- 
sideration facts  known  to  him  and  not  communicated  to  the 
jury,  but,  after  having  communicated  such  facts  in  his  testi- 
mony, he  may  take  them  into  consideration  in  forming  his 
opinion.  Koenig  v.  Globe  Mut.  L.  Ins.  Co.,  10  Hun,  558 ;  Hunt 
v.  Lowell  Gas  Light  Co.,  8  Allen,  169 ;  Van  Zandt  v.  Mutual 
Benefit  Life  Ins.  Co.,  55  N.  Y.  169  (14  Am.  R.  215) ;  Bash  v. 
Jackson,  24  Ala.  273;  Bennett  v.  Fail,  26  Ala.  605. 

The  opinion  of  a  medical  witness  may  rest  in  part  on  state- 
ments made  by  his  patient.  Upon  this  subject  the  authori- 
ties are  in  harmony,  although  there  is  some  difference  of 
opinion  as  to  whether  statements  of  past  symptoms  may  be 
taken  into  consideration.  Barber  v.  Merriam,11  Allen,  322; 
Thompson  v.  Trevanion,  Skinner,  402 ;  Aveson  v.  Kinnaird, 
6  East,  188;  Bacon  v.  Charlton,  7  Cush.  581;  Denton  v. 
State,  1  Swan  (31  Tenn.)  278;  Illinois  Central  R.  R.  Co.  v. 
Sutton,  42  111.  438;  State  v.  Gedicke,  43  N.  J.  L.  86;  Eckles 
v.  Bates,  26  Ala.  655;  Quatfev.  Chicago,  etc.,  R.  W.  Co.,  48 
Wis.  513  (33  Am.  R.  821) ;  Brown  v.  New  York  Cent.  R.  R., 
32  N.  Y.  597;  Towle  v.  Blake,  48  N.  H.  92;  Carthage  T.  P. 
Co.  v.  Andrews,  102  Ind.  138;  Town  of  Elkhart  v.  Bitter,  66 
Ind.  136. 

Counsel  for  appellant  assert  that  hypothetical  questions 
asked  by  the  appellee  required  the  medical  expert  to  decide 
upon  disputed  facts,  but  we  find,  on  an  examination  of  the 
record,  that  counsel  are  in  error  in  assuming  that  the  ques- 
tions do  call  upon  the  witnesses  to  decide  upon  disputed  mat- 
ters of  feet.  If  the  assumption  of  counsel  were  correct,  we 
should  not  hesitate  to  adopt  their  conclusion,  but  it  is  not  a 
just  one,  for  the  facts  are  assumed  to  exist  in  each  and  all  of 
the  questions.  The  learned  and  able  judge  who  tried  the  case, 
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in  ruling  upon  one  of  these  questions,  justly  remarked:  "If 
the  opinion  is  elicited  on  a  false  state  of  tacts,  it  has  no  weight; 
if  the  facts  put  to  him  are  proved,  it  is  otherwise."  This  is 
the  law.  If  the  facts  upon  which  the  opinion  is  based  are  not 
proved,  the  opinion  is  valueless,  or  if  there  is  a  failure  to 
prove  some  of  the  material  facts,  the  opinion  is  to  that  extent 
weakened  and  impaired.  Goodwin  v.  State,  supra,  and  au- 
thorities cited.  Whether  the  facts  are  all  proved,  or  to  what 
extent  proved,  is  a  question,  not  for  the  court,  but  for  the 
jury,  unless,  indeed,  the  case  is  one  in  which  there  is  no  ev- 
idence at  all  tending  to  prove  the  existence  of  the  facts  as- 
sumed. 

We  have  no  doubt  that  mere  fanciful  questions,  where  there 
is  no  evidence  at  all  in  support  of  the  facts  assumed,  or  questions 
assuming  facts  wholly  irrelevant  to  the  subject  of  the  inves- 
tigation, should  be  excluded.  People  v.  Augsbury,  97  N.  Y. 
601 ;  Fairchitd  v.  Bascomb,  35  Vt.  398;  Williams  v.  Brown, 
28  Ohio  St.  547.  But,  where  there  is  evidence  either  directly 
proving  the  facts  assumed,  or  evidence  from  which  such  facts 
may  be  inferred,  the  court  can  not  invade  the  province  of  the 
jury  and  decide  upon  the  facts.  It  is  only  where  there  is  no 
evidence  at  all  in  support  of  the  facts  assumed,  or  where  the 
question  is  clearly  irrelevant,  or  where  it  is  merely  specula- 
tive, or  where  it  is  improperly  framed,  that  the  court  can  in- 
terfere. 

Counsel  refer  us,  among  other  cases,  to  the  case  of  Hitch' 
cock  v.  Burgett,  38  Mich,  501.  That  case  decides,  as  we  have 
here  and  elsewhere  decided,  that  a  medical  expert  must  not 
be  called  upon  to  decide  disputed  questions  of  fact.  Graig 
v.  Noblesville,  etc.,  G.  R.  Co.,  98  Ind.  109 ;  Burns  v.  Baren- 
field,  84  Ind.  43.  We  do  not  doubt  the  correctness  of  this 
rule,  but  it  can  not  apply  where,  as  here,  the  facts  are  assumed, 
and,  the  opinion  is  asked  upon  the  facts  which,  the  witness  is 
informed,  are  to  be  regarded  by  him  as  actually  existing. 

We  have  already  said  that  the  medical  witness  must  state 
to  the  jury  all  the  facts  within  his  own  knowledge  which  be 
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takes  into  consideration  in  forming  his  opinion.  Upon  this 
point  Hitchcock  v.  Burgdt,  supra,  goes  no  further  than  we 
have  done.  But  the  appellant  can  get  no  comfort  from  this 
rule,  for  the  physicians  did  state  the  facta  upon  which  they 
based  their 'Opinions. 

In  cross-examining  a  medical  expert  counsel  have  aright  to 
assume  the  fact?  as  they  believe  them  to  exist,  and  to  ask  the 
expert's  opinion  upon  the  facte  thus  assumed.  An  examina- 
tion in  chief  can  not  be  so  conducted  as  to  compel  the  cross- 
examining  counsel  to  merely  follow  the  line  of  questions  there 
asked;  but,  when  a  general  subject  is  opened  by  an  examina- 
tion in  chief,  the  cross-examining  counsel  may  go  fully  into 
details,  and  may  put  the  case  before  the  expert  witness  in 
various  phases.  Each  side  has  a  right  to  take  the  opinion  of 
the  witness  upon  its  theory  of  the  facts  established  by  the 
evidence.  While  it  is  true  that  a  cross-examination  must  be 
confined  to  the  subject  of  the  examination  in  chief,  it  is  not 
true  that  the  cross-examining  party  is  confined  to  any  partic- 
ular part  of  the  subject.  He  has  a  right  in  such  a  case  as 
this  to  leave  out  of  the  hypothetical  question  facto  assumed 
by  the  counsel  on  the  direct  examination,  if  he  deems  them 
not  proved,  and  he  also  has  the  right  to  add  to  the  question 
such  (acts  as  he  thinks  the  evidence  establishes.  Davie  v. 
Stale,  supra;  Rogers  Expert  Testimony,  46. 

A  very  long  and  much  involved  hypothetical  question  was 
put  to  Dr.  Webster  hy  the  appellant,  but,  upon  the  appellee's 
objection,  the  court  refused  to  permit  it  to  be  answered.  To 
this  question  there  is  at  least  one  valid  objection.  This  ob- 
jection is,  that  it  assumes,  as  one  of  the  facts,  the  opinion  of 
another  physician  that  Miss  Falvey,  the  appellee,  was  not 
suffering  from  a  lesion  of  the  spine.  It  is  not  proper  in  ask- 
ing hypothetical  questions  to  incorporate  in  them  the  opin- 
ions of  other  expert  witnesses.  An  opinion  of  an  expert 
witness  can  not  be  based  upon  opinions  expressed  by  other 
experts.  Facts,  and  not  opinions,  must  be  assumed  in  the 
questions.    If  it  were  otherwise,  opinions  might  be  built  upon 
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opinions  of  experts,  and  the  substantial  facta  driven  out  of 
the  case.  An  opinion  can  not  rest,  in  whole  or  in  part,  upon 
other  opinions,  but  must  rest  upon  fact. 

It  is  competent  to  prove  by  medical  experts  the  proba- 
bility that  the  injury  will  permanently  impair  the  health  and 
physical  or  mental  ability  of  the  plaintiff.  In  cases  of  this 
class  there  can  be  one  action  only,  and  in  the  one  action  all 
damages,  past  and  prospective,  must  be  recovered.  City  of 
Elkhart  v.  Hitter,  66Ind.l36;  Cilyqf  North  Vernonv.  Voeg- 
ler,  103  Ind,  314.  In  order  to  assist  the  jury  in  arriving  at  a 
conclusion  as  to  the  character  of  the  injury  and  the  proba- 
bility of  its  permanently  affecting  the  plaintiff,  it  is  proper 
to  take  the  opinion  of  medical  experts  upon  that  subject. 
Tinney  v.  New  Jersey  Steamboat  Co.,  12  Abbott's  Pr.  N.  S, 
1;  Filer  v.  New  York  Central  R,  R.  Co.,  49  N.  Y.  42; 
Wilt  v.  Vickers,  8  Watts,  227 ;  Kent  v.  Town  of  Lincoln,  32 
Vt.  591 ;  Johnson  v.  Central  Vermont  R.  R.  Co.,  56  Vt.  707; 
Hoard  v.  Peck,  56  Barb.  202;  Montgomery  v.  Town  of  Scott, 
34  Wis.  538 ;  Toledo,  ete.,  R.  W.  Co.  v.  Baddeley,  54  111.  19 
(5  Am.  R.  71);  Anthony  v.  Smith,  4  Bom,  503. 

The  affidavit  of  Dr.  O'Ferrall  was  excluded  on  the  mo- 
tion of  the  appellee,  and  of  this  ruling  the  appellant  com- 
plains. It  is  said  that  this  affidavit  was  competent  for  the 
purpose  of  showing  that  the  appellee  objected  to  a  medical 
examination  of  her  person.  We  perceive  no  merit  in  this 
position.  The  appellee  unquestionably  had  a  right  to  make 
the  objection  she  did,  and  the  jury  could  have  nothing  to 
do  with  her  conduct  in  opposing  an  examination.  It  is  a 
debatable  question  whether  a  party  can  be  compelled  to  sub- 
mit to  a  medical  examination  at  the  instance  of  the  opposite 
party,  and  it  can  not  affect  the  merits  of  the  case  that  an  ob- 
jection is  made  to  such  an  examination. 

If  the  appellant's  purpose  was  to  contradict  Dr.  O'Ferrall, 
then  the  proper  ground  for  an  impeachment  should  have  been 
laid.    As  no  foundation  for  an  impeachment  was  laid,  the 
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affidavit  was  not  admissible  for  the  purpose  of  contradict- 
ing him. 

It  was  proper  for  the  appellee  to  prove  the  directions  given 
her  by  her  physician,  and  that  she  had  obeyed  them.  This 
evidence  was  competent  to  rebut  the  inference  that  her  own 
imprudence,  or  her  disregard  of  medical  advice,  had  aggra- 
vated her  injuries. 

The  complaint  states  the  character  of  the  injuries  received 
by  the  plaintiff,  and  alleges  that  she  was  permanently  injured, 
and  under  these  allegations  it  was  proper  to  give  evidence  of 
the  mental  and  physical  condition  of  the  plaintiff.  In  Ohio, 
etc.,  R.  W.  Co.  v.  Seiby,  47  Ind.  471  (17  Am.  R.  719),  it  was 
said :  "  The  complaint  charged  that  the  plaintiff  was  griev- 
ously bruised,  hurt,  and  injured.  Under  these  general  alle- 
gations, the  plaintiff  was  entitled  to  prove  any  and  all  injuries 
which  he  received,  and  which  were  the  natural  consequence 
of  the  wrongful  act  of  the  appellant."  The  case  quoted  from 
is  approved  in  Town  of  Elkhart  v.  Hitter,  supra,  and  is  sus- 
tained by  many  authorities,  among  them  Delle  v.  Chicago,  etc., 
R.  W.  Co.,  51  Wis.  400,  Johnson  v.  McKee,  27  Miclr.  471, 
Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  264  (48  Am.  R.  622). 

Edmund  H.  Applegate  was  called  as  a  witness  by  the  ap- 
pellant, and  among  other  questions  asked  him  was  this: 
"State  what  her  apparent  age  was."  To  this  the  witness  an- 
swered: "  You  want  my  opinion  of  her  age?"  and  counsel, 
aDsweringtheinquiryofthe witness, said :  "Yes,sir."  Where- 
upon the  witness  Kplied :  "  In  my  opinion  she  was  22  or  23, 
or  4  or  5 ;  from  23  to  25  in  appearance."  On  cross-exami- 
nation appellee's  counsel,  pointing  to  a  bystander  named  Ste- 
phen Wilstach, asked  Applegate,  "How  old  do  you  think  he 
is?"  and  the  answer  of  Applegate  was, "  Well,  I  think  he  is 
about  55."  In  giving  evidence  in  reply  the  appellee  called 
Wilstach  and  asked  him  his  age,  to  which  he  replied  that  he 
was  46  years  of  age.  We  think  there  was  no  error  in  this 
ruling.  It  was  competent  for  the  appellee  to  prove  that  Ap- 
plegate's  opinion  was  of  little  or  no  value,  because  of  his  in- 
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capacity  to  correctly  judge  of  a  person's  age.  It  is  said  by 
appellant's  counsel  that  in  asking  Applegate  to  give  his  opin- 
ion as  to  Wilstach'a  age,  he  was  called  upon  to  make  a  guess, 
but  this  is  an  erroneous  assumption,  for,  in  calling  upon  Ap- 
plegate to  give  his  opinion  as  to  Wilstach's  age,  no  more  was 
done  by  appellee  than  was  done  by  appellant  in  asking  Ap- 
plegate to  give  his  opinion  of  Miss  Falvey's  age, 

The  testimony  was  not  irrelevant.  The  rule  upon  this 
question  is  thus  stated  by  Mr.  Stephens :  "  Facts,  not  other- 
wise relevant,  are  deemed  to  be  relevant  if  they  support  or 
are  inconsistent  with  the  opinions  of  experts,  when  such  opin- 
ions are  deemed  to  be  relevant."  Stephen  Ev.,  art.  50.  The 
reason  for  this  rule  is  that  it  is  proper  to  test  the  capacity  of 
the  witness  and  to  ascertain  the  reasonableness  or  establish 
the  unreasonableness  of  his  opinion.  Folkes  v.  Chadd,  3 
Doug.  157;  Davis  v.  State,  supra. 

The  court  gave  the  following  instruction : 

"  It  was  the  duty  of  the  plaintiff  to  use  ordinary  care,  judg- 
ment and  diligence  in  securing  medical  or  surgical  aid  after 
she  received  the  injuries  complained  of,  if  any  she  received, 
and  if  you  find  from  the  evidence  that  after  she  received  such 
injuries,  if  any  she  did  receive,  she  failed  to  use  such  ordinary 
care,  judgment  and  diligence  in  procuring  timely  medical  or 
surgical  aid;  and  if  you  further  find  from  the  evidence  that, 
by  reason  of  such  failure,  her  condition  is  now  different  and 
worse  than  it  would  have  been  if  she  had  used  such  ordinary 
care,  judgment  and  diligence  in  the  premisfc,  then,  if  you  find 
for  the  plaintiff,  you  should  take  this  into  account  in  making 
up  your  verdict,  and  should  not  allow  her  any  damages  for 
ailments  and  diseases,  if  any,  that  may  have  resulted  from 
such  failure." 

This  instruction  expresses  the  law  correctly.  One  who  is 
injured  by  the  negligence  of  another  is  bound  to  use  ordinary 
care  and  diligence  in  securing  medical  or  surgical  aid,  but  he 
is  bound  to  no  higher  degree  of  care  or  diligence.  Beach 
Cont.  Neg.  21. 
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The  theory  of  the  appellant's  seventh  instruction  seems  to 
be  that  the  injured  person  must  use  more  than  ordinary  care 
and  diligence,  and  this  is  not  the  law.  If  this  is  not  the 
theory  of  that  instruction,  then  there  is  no  substantial  differ- 
ence between  it  and  the  one  given  by  the  court. 

Another  instruction  given  reads  thus: 

"And  so,  too,  it  was  the  duty  of  the  plaintiff  to  use  ordi- 
nary care  to  cure  and  restore  herself,  and  if  you  find  from  the 
evidence  that  the  plaintiff  failed  to  use  such  ordinary  care  in 
the  premises,  but  that  she  unnecessarily  exposed  herself  in 
inclement  weather,  or  otherwise,  after  receiving  her  injuries, 
if  any  she  received  in  said  accident,  and  thereby  increased 
and  aggravated  such  injuries  and  enhanced  their  evil  effects, 
you  will  take  these  facts  into  account  in  arriving  at  your  ver- 
dict— if  you  find  for  plaintiff — and  should  not  allow  any  dam- 
ages to  plaintiff  for  any  ailments,  injuries  or  diseases,  or  their 
aggravation,  from  which  plaintiff  has  been,  or  may  be,  suffer- 
ing by  reason  of  such  exposure,  and  from  which  she  would 
not  otherwise  be  suffering." 

We  regard  this  instruction  as  unusually  clear  and  forcible, 
and  we  are  satisfied  that  it  correctly  states  the  law.  A  plain- 
tiff is  not  bound  to  use  extraordinary  care  to  prevent  an  in- 
jury from  developing  into  evil  consequences,  but  is  bound  to 
use  ordinary  care  and  diligence.  It  is  true  that  in  some  cases 
ordinary  care  will  require  a  high  degree  of  care,  for  care 
must  always  be  proportionate  to  the  danger,  in  order  to  be 
even  ordinary  care,  but  there  is  no  requirement  that  in  any 
case  more  shall  be  done  than  a  person  of  ordinary  prudence 
would  do  under  like  circumstances.    Beach  Cont.  Neg.  22. 

We  are  not  able  to  perceive  any  substantial  difference  be- 
tween the  eighth  instruction  asked  by  appellant's  counsel  and 
that  given.  They  say :  P  The  court's  instruction,  while  em- 
bodying most  of  the  defendant's  instruction,  beclouds  it  and 
renders  it  misleading  and  nullifies  its  effect  by  telling  the 
jury,  in  substance,  that  it  was  the  duty  of  the  plaintiff  to  use 
ordinary  care  to  cure  herself."     The  instruction  is  not  sub- 
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ject  to  this  criticism.  It  is  fair  in  all  its  parts,  clear  in  its 
language,  and  consistent  in  its  general  tenor.  It  is,  indeed, 
much  clearer  than  that  presented  by  counsel. 

It  is  the  law  of  this  State,  again  and  again  declared,  that 
where  the  court  in  one  instruction  states  the  rule  of  law  cor- 
rectly, it  is  not  bound  to  repeat  it  in  subsequent  instructions. 
Union  Mut.  Life  Ins.  Co.  v.  Buchanan,  100  Ind.  63;  Goodwin 
t.  State.,  supra,  and  authorities  cited. 

It  is  not  proper  for  the  court  to  instruct  the  jury  what  in- 
ferences of  fact  they  shall  draw  from  the  evidence.  Union 
Mut.  Life  Ins.  Co.  v.  Buchanan,  supra,  see  pp.  81, 82.  Forthis 
reason,  if  for  no  other,  the  second  instruction  asked  by  the 
appellant  was  properly  refused.  But  there  is  another  objec- 
tion to  this  instruction,  and  that  is  this :  It  is  upon  a  col- 
lateral and  isolated  fact.  Courts  can  not  undertake  to  instruct 
in  detail  upon  the  effect  of  facts  put  in  evidence,  for,  if  it 
were  otherwise,  instructions  would  be  of  such  length  as  to 
perplex  and  confound  the  most  intelligent  jury  that  ever 
went  into  the  box. 

The  court  gave  these  instructions :  "A  common  carrier  of 
passengers  is  bound  to  carry  and  transport  for  hire  persons 
who  are  sick,  weak,  debilitated  or  predisposed  to  disease,  as 
well  as  those  who  are  healthy  and  robust;  and  if  you  find 
from  the  evidence  that  the  plaintiff  received  the  injuries 
complained  of,  or  any  of  them,  in  the  manner  alleged  in  the 
complaint,  and  that  at  the  time  of  the  reception  of  said  in- 
juries, or  any  of  them,  the  plaintiff  was  predisposed  to  mala- 
rial, scrofulous  or  rheumatic  tendencies,  but  otherwise  in 
good  health,  and  you  further  find  that  said  injuries,  or  any 
of  them  solely, excited  or  developed  said  predisposition  to 
malarial,  scrofulous  or  rheumatic  tendencies,  so  that  thereby, 
without  the  fault  of  the  plaintiff,  her  present  condition,  what- 
ever you  may  find  that  to  be,  has  directly  resulted,  then  I 
instruct  you  that  the  plaintiff  is  entitled  to  recover  to  the  full 
extent  of  whatever  you  may  find  her  present  condition  to  be. 

"  The  court  further  instructs  the  jury  that  the  plaintiff 
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must  show,  by  a  preponderance  of  the  evidence,  that  any  in- 
juries, ailments,  or  diseases  from  which  she  is  now  suffering, 
if  any  such  there  be,  are  the  result  of  her  injuries  sustained 
at  the  time  of  the  accident  in  evidence.  And  the  court 
further  instructs  the  jury  that  unless  they  find  the  facts  to  be 
so  established,  by  a  preponderance  of  the  evidence,  they  can 
not  assume  that  such  injuries,  ailments  or  diseases  have  re- 
sulted from  said  accident." 

The  first  of  these  instructions  was  given  upon  the  request 
of  the  appellee ;  the  second  upon  the  request  of  the  appellant. 
Taken  together,  they  express  the  law  quite  as  favorably  to 
the  appellant  as  it  had  any  right  to  ask.  The  instruction 
asked  by  the  appellee,  standing  alone,  contains  nothing  of 
which  the  appellant  can  justly  complain.  The  question  pre- 
sented by  these  instructions  has  been  before  this  court,  in 
cases  similar  in  every  essential  particular,  at  least  twice,  and 
the  general  principle  involved  has  been  asserted  in  very 
many  cases.  Jefferaonville,  etc.,  R.  R.  Co.  v.  Riley,  39  Ind.  568, 
580 j  Tern  Haute,  etc.,  R.  R.  Co.  v.  Buck,  96  Ind.  346  (49 
Am.  R.  168).  In  the  latter  case  the  question  was  fully  dis- 
cussed and  many  authorities  cited,  and  it  is  not  necessary  to 
again  review  the  cases.  It  may,  perhaps,  be  proper,  as  the 
question  is  an  important  one,  to  direct  attention  to  some  cases 
not  there  referred  to.  The  case  of  Baltimore,  etc.,  R.  W.  Co. 
v.  Kemp,  61  Md.  74,  was  that  of  a  passenger  on  a  railway,  in- 
jured by  the  company's  negligence,  and  it  was  there  held  that 
if  the  injury  developed  into  a  cancer  the  company  was  liable 
for  the  consequences  resulting  from  it. 

In  the  course  of  the  opinion  it  was  said :  "  That  the  female 
plaintiff  may  have  had  a  tendency  or  predisposition  to  cancer, 
can  afford  no  proper  ground  of  objection.  She  in  common  with 
all  other  people  of  the  community  had  a  right  to  travel  or  be 
carried  in  the  cars  of  the  defendants,  and  she  had  a  right  to 
enjoy  that  privilege  without  incurring  the  peril  of  receiving 
a  wrongful  injury  that  might  result  in  inflaming  and  develop- 
ing the  dormant  germs  of  a  fatal  disease.     It  is  not  for  the 
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defendants  to  say  that  because  they  did  not,  or  could  not  in 
fact,  anticipate  such  a  result  of  their  negligent  act,  they  must 
therefore  be  exonerated  from  liability  for  such  consequences 
as  ensued."  It  was  also  said :  "  The  defendants  must  be  sup- 
posed to  know  that  it  was  the  right  of  all  classes  and  condi- 
tions of  people,  whether  diseased  or  otherwise,  to  be  carried 
in  their  ears." 

In  a  case  the  same  in  principle  as  the  present,  the  Supreme 
Court  of  Wisconsin  said :  "  It  is  reasonable  to  expect  that  in 
certain  cases,  if  an  injury  happened  to  one  of  the  latter  class, 
his  full  recovery  therefrom  may  be"  retarded  or  prevented 
by  such  predisposition  or  tendency  to  disease.'  In  the  pres- 
ent case  the  defendant  is  chargeable  with  knowledge  that  per- 
sons with  a  constitutional  tendency  to  scrofula  *  *  con- 
stantly travel  its  streets  and  sidewalks,  and  that  such  tendency 
to  that  disease  might  greatly  aggravate  a  bodily  injury.  Hence 
it  had  reasonable  grounds  to  expect  that  if  one  of  that  class 
were  injured  by  reason  of  the  admitted  defect  in  the  sidewalk, 
the  disease  might  develop,  and  greatly  retard,  and  perhaps 
prevent  a,  cure,  as  in  this  case."  Stewart  v.  City  of  Ripon, 
38  Wis.  584.  The  court  cited,  as  sustaining  its  decision,  Oliver 
v.  Town  of  La  Voile,  36  Wis.  592,  and  Kellogg  v.  Chicago,  etc., 
R.  W,  Co.,  26  Wis.  223  (7  Am.  R.  69). 

We  can  not  prolong  this  opinion  by  referring  to  the  other 
decided  cases,  nor  is  it  necessary  that  we  should  do  so,  for 
many  are  collected  in  Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck, 
supra,  and,  although  counsel  have  bestowed  much  labor  upon 
their  briefs,  only  one  case  is  cited  that  even  remotely  opposes 
the  doctrine  of  our  cases.  The  single  ease  cited  by  counsel 
is  that  of  Pullman  Palace  Car  Co.  v.  Barker,  4  Col.  344  (34 
Am,  R.  89),  and  that  case  has,  whenever  it  has  been  referred 
to  by  other  courts,  been  declared  to  be  unsound.  Among 
other  courta  that  have  denied  its  authority  is  our  own.  Cin- 
cinnati, etc.,R.  R.  Co.  v.  Eaton,  94  Ind.  474  (48  Am. R.  179) ; 
Terre  Haute,  etc.,  R.  R.  Co.  v.  Buck,  supra,  see  p.  352. 

We  can  not  close  the  discussion  of  this  branch  of  the  case 
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better  than  by  referring  to  &  recent  work  where  the  subject  is 
exhaustively  discussed  an*  many  cases  reviewed,  and  where  it 
is  said :  "  These  rulea  are  time-honored  and  indisputable,  and 
are  universally  applied,  except  in  cases  where  the  courts  cut 
adrift  from  principles.  In  the  case  of  personal  injuries  re- 
ceived by  passengers  through  the  negligence  of  a  railway 
company,  they  are  especially  applicable,  and  necessary  to  se- 
cure to  the  injured  party  his  just  rights."  2  "Wood  Railway 
Law,  1232. 

The  court  gave  the  following  instruction  : 

"  4.  If  you  find  under  the  evidence,  that  the  plaintiff  is  en- 
titled to  recover,  it  will  be  your  duty  to  assess  the  amount  of 
damages  which,  in  your  judgment,  she  should  recover.  In 
estimating  this  amount,  you  may  take  into  consideration  ex- 
penses actually  incurred,  loss  of  time  occasioned  by  the  im- 
mediate effect  of  her  injuries,  and  physical  and  mental  suffering 
caused  by  and  arising  out  of  her  injuries.  Id  addition  you 
may  consider  the  professional  occupation,  if  any,  of  the  plain- 
tiff, and  her  ability  to  earn  money,  and  she  will  be  entitled 
to  recover  for  any  permanent  reduction  of  her  power  to  earn 
money  by  reason  of  her  injuries;  and  the  amount  assessed 
should  be  such  a  sum  as,  in  your  judgment,  will  fully  com- 
pensate her  for  the  injuries,  or  any  of  them,  thus  sustained." 

One  of  the  objections  urged  to  this  instruction  is,  that  it 
does  not  require  the  jury  to  assess  the  damages  from  the  evi- 
dence in  the  case.  There  is  no  force  in  this  objection.  No 
juror  of  average  intelligence  could  rail  to  understand  that  the 
court  directed  him  to  be  guided  by  the  evidence.  Speaking 
of  an  instruction  very  similar  to  the  one  under  immediate 
mention,  it  was  said,  by  Wobden,  J.,  in  (My  of  Indianapolis 
v.  Scott,  72  Ind.  196,  that  "The  court  enumerated  certain 
matters  that  formed  the  elements  of  damages.  But  no  jury 
of  reasonable  intelligence  could  have  been  misled  by  the 
charge  into  the  supposition  that  such  matters  could  be  con- 
sidered unless  shown  by  the  evidence.     As  to  the  latter  part 
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of  the  charge,  the  jury  could  not  suppose  they  were  author- 
ized to  find  anything  except  from  the  evidence," 

The  instruction  before  us  properly  enumerates  the  elements 
to  be  considered  in  estimating  the  damages.  If  the  capacity 
of  the  plaintiff  to  earn  money  was  diminished  by  injury,  she 
is  entitled  to  be  compensated,  and  the  impairment  of  her 
ability  to  earn  money  is  an  element  to  be  considered  in  com- 
puting the  amount  of  the  recovery,  Carthage  T.  P.  Co,  v. 
Andrews,  supra;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181  f 
vide  auth.  p.  195;  City  of  Indianapolis  v.  Gaston,  58  Ind. 
224. 

We  can  not  disturb  the  verdict  upon  the  ground  that  the 
damages  are  excessive.  It  has  long  been  the  rule  in  this 
State,  declared  and  enforced  by  many  decisions,  that  in  cases 
of  this  character  a  new  trial  will  not  be  granted  unless  the 
damages  are  such  as  to  strike  every  one  with  the  enormity 
and  injustice  of  them,  and  such  as  to  induce  the  court  to  be- 
lieve that  the  jury  must  have  acted  from  prejudice,  partiality 
or  corruption.  Hoagland  v.  Moore,  2  Blackf.  167;  Guard 
v.  Risk,  II  Ind.  156;  Yater  v.  Mullen,  23  Ind.  562;  Alex- 
ander v.  Thomas,  25  Ind.  268 ;  Reeves  v.  State,  ex  ret.,  37  Ind. 
441 ;  Ohio,  etc.,  R.  W,  Co.  v.  Collarn,  73  Ind.  261  (38  Am.  R. 
134) ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix,  88  Ind.  381  (45  Am. 
R.  464) ;  Indiana  Car  Co.  v.  Parker,  eupra. 

Judgment  affirmed. 

Filed  Nov.  23, 1885. 

On  Petition  foe  a  Rehearing. 

Elliott,  J. — This  case  was  orally  argued  and  was  also 
argued  by  appellant's  counsel  in  two  printed  briefs  of  more 
than  one  hundred  and  fifty  pages,  and  now,  on  the  petition 
for  a  rehearing,  they  have  filed  an  additional  brief  of  nearly 
forty  printed  pages,  but  discuss  no  question  not  before  dis- 
cussed by  them  and  decided  by  us,  though  they  make  many 
assertions  which,  if  correct,  would  convince  us  that  our  former 
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opinion  was  erroneous ;  as,  however,  assertions  are  not  argu- 
ments, we  can  not  yield  our  convictions. 

We  held  in  the  previous  opinion,  that  as  the  trial  court 
had  offered  to  sustain  appellant's  motion  to  strike  out  part  of 
Dr.  CFerrall'a  testimony,  and  as  appellant  had  resisted  and 
had  withdrawn  the  motion,  which  was  afterwards  renewed  by 
the  appellee  and  sustained  by  the  court,  appellant  had  no  j  ust 
reason  to  complain.  We  confess  our  inability,  notwithstand- 
ing the  abundance  of  assertion,  to  see  anything  in  appellant's 
criticism  on  our  ruling  that  bears  any  resemblance  to  reason. 
If  there  is  any  rule  of  practice  that  will  permit  a  party  to 
successfully  complain,  where  the  trial  court  offers  to  sustain 
a  motion  made  by  him,  it  has  certainly  hitherto  escaped  the 
notice  of  the  courts  and  law-writers.  It  is  said  by  coun- 
sel :  "  Will  the  court  countenance  a  motion  of  this  character 
where  it  shows  on  its  face  that  it  is  a  mere  pretext  to  avoid 
the  error  of  the  admission  of  incompetent  evidence  put  in 
such  a  shape  as  not  in  fact  to  advise  the  jury  of  wliat  was 
stricken  out,  but  left  so  that  the  testimony  pretended  to  be 
stricken  out  had  its  full  force  and  effect  with  the  jury,  which 
error  the  trial  court  intensified  and  enhanced  by  permitting 
the  opinion  founded  thereon  to  stand  ?  "  This  question,  like 
much  else  in  the  brief,  contains  assertions  that  are  without 
snpport,  and  in  this  instance  these  assertions  are  not  just  to 
the  trial  court,  to  opposing  counsel,  or  to  this  tribunal. 
There  was  nothing  on  the  face  of  the  motion  which  showed 
it  to  be  a  mere  pretext,  nor  was  there  anything  doqe  by  the 
trial  court  to  mislead  the  jury.  The  opposing  counsel  offered 
to  permit  the  motion  made  by  the  counsel  of  the  appellant 
to  be  sustained  just  as  they  bad  made  it;  they  refused  and 
withdrew  the  motion,  so  that  if  they  did  not  secure  what 
they  desired,  the  fault  was  their  own.  It  was  not  for  the 
trial  court  nor  for  opposing  counsel  to  suggest  to  the  learned 
counsel  what  it  was  that  they  wanted;  it  was  enough  to 
offer  them  what  they  asked. 

We  need  not  follow  counsel  in  their  discussion  of  the  ques- 
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tions  which  might,  perhaps,  have  arisen  on  Dr.  O'Ferrall's 
testimony,  if  proper  objections  had  been  made  and  exceptions 
reserved ;  but  as  no  such  objections  were  made,  there  is  no 
question  presented  for  our  decision.  We  may,  however,  re- 
mark of  counsel's  criticism  on  the  opinion  in  Cleveland,  etc., 
B.  R.  Co.  v.  Newell,  ante,  p.  264,  that  the  doctrine  there  de- 
clared rests  on  solid  principle,  and  is  sustained  by  the  deci- 
sions of  the  ablest  courts  of  the  land,  as  appears  from  the  cases 
there  cited,  and  from  those  referred  to  in  our  former  opinion 
in  this  case. 

It  is  asserted  by  counsel  that  we  were  iu  error  in  referring 
to  the  met  that  Dr.  Webster  expressed  an  opinion.  To  this 
assertion  of  counsel  a  quotation  from  the  record  shall  be  our 
answer.  On  direct  examination  the  counsel  asked  Dr.  Web- 
ster this  question  :  "  What,  in  your  medical  opinion,  Doctor, 
is  the  usual  cause  of  such  a  phenomenon?"  Answer.  "Syph- 
ilis is  the  usual  cause."  Counsel  say:  "We  despair  of 
getting  the  law  correctly  enunciated  unless  we  can  get  this 
court  to  look  at  the  facts,  and  with  this  end  in  view  we  make 
the  following  extracts  from  Dr.  Webster's  testimony."  Not 
stopping  to  speak  in  censure,  as,  perhaps,  we  should  of 
the  impropriety  of  this  statement,  we  pass  it  with  the  remark 
that  it  is  counsel,  and  not  the  court,  that  have  overlooked 
the  facta  which  appear  in  the  record.  Counsel  print  part  of 
the  examination  of  Dr.  Webster,  but  only  part,  while  we  read 
his  entire  testimony.  The  opinion  called  for  by  counsel's  ques- 
tion is  not  tn  the  part  of  Dr.  Webster's  testimony  printed  in 
the  brief,  but,  for  all  that,  it  is  in  the  record. 

The  proposition  made  in  our  former  opinion,  that  a  per- 
son injured  by  the  negligence  of  a  carrier  may  recover  al- 
.  though  the  injury  was  increased  by  a  predisposition  to  dis- 
ease, is  assailed,  but  no  authorities  are  cited  that  discuss  the 
question.  Our  former  decision  upon  this  point  was  fortified 
by  decisions  of  our  own  and  many  other  courts,  and  since 
that  opinion  was  written  we  have  found  others  to  which  it 
may  not  be  improper  to  refer.     In  the  very  recent  case  of 
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McNamdra  v.  Village  of  Cliidonville,  62  Wis.  207  (51  Am. 
Rep.  722),  the  subject  is  exhaustively  discussed,  and  a  great 
number*  of  cases,  among  them  some  of  our  own,  are  cited. 
The  court  there  said:  "The  predisposition  to  inflammatory 
rheumatism  was  an  intervening  cause,  but  it  was  set  in  motion 
by  the  tortious  act  complained  of."  The  subject  was  much 
discussed  in  Ekrgott  v.  Mayor,  etc.,  96  N.  Y.  264  (48  Am. 
Rep.  622),  where  it  was  said,  "  When  a  party  commits  a  tort 
resulting  in  a  personal  injury,  he  can  not  foresee  or  contem- 
plate the  consequences  of  his  tortious  act.  He  may  knock 
a  man  down,  and  his  stroke  may,  months  after,  end  in  pa- 
ralysis or  in  death — results  which  no  one  anticipated  or  could 
have  foreseen.  A  city  may  leave  a  street  out  of  repair,  and 
no  one  can  anticipate  the  possible  accidents  which  may  hap- 
pen, or  the  injuries  which  may  be  caused."  Again,  in  the 
same  opinion,  it  is  said :  "  While  both  causes  were  proximate, 
that  was  the  nearest  and  most  direct.  Still  further.  It  was 
certainly  impossible  for  the  plaintiff  to  prove,  or  for  the  jury 
to  find  bow  much  of  the  injury  was  due  to  either  cause 
alone.  It  was  wholly  impossible  to  apportion  the  damage  be- 
tween the  two  causes.  Shall  this  difficulty  deprive  the  plain- 
tiff of  all  remedy?  We  answer  no.  The  wrong  of  the  de- 
fendant placed  the  plaintiff  in  this  dilemma,  and  it  can  not 
complain  if  it  is  held  for  the  entire  damage." 

All  the  cases  and  all  the  authors  that  have  given  this  sub- 
ject careful  consideration,  so  far  as  a  diligent  search  in  this 
and  other  cases  has  enabled  us  to  discover,  treat  the  rule  laid 
down  in  the  Squib  case  as  applicable  to  all  cases  of  negli- 
gence ;  not  an  author  nor  a  decision  confines  it  to  the  case 
of  an  intentional  tort.  2  Thompson  Negligence,  1084;  3 
Sutherland  on  Damages,  714 ;  Addison  on  Torts  (3d  eel.),  p.  5 ; 
Cooley  on  Torts,  70.  The  length  of  the  counsel's  brief  in- 
dicates that  they  have  been  industrious  at  least,  and  they 
have  cited  no  case  that  lends  their  position  the  slightest  sup- 
port. A  recent  writer,  from  whom  we  quoted  in  our  former 
Vol.  104.— 28 


434  SUPREME  COURT  OF  INDIANA, 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  r.  Falvey. 

opinion,  says  of  a  position  similar  to  that  assumed  by  the  ap- 
pellant's counsel,  that  "  it  is  the  rankest  nonsense  to  say  that 
there  is  no  such  immediate  connection  between  the  wrong 
and  the  injury  as  to  entitle  the  passenger  to  recover,"  and 
this  is  said  after  a  very  full  examination  of  the  adjudged 
cases.  2  Wood  Railway  law,  1232.  The  instruction  given 
by  the  court  upon  this  subject,  if  it  stood  alone,  would  be  cor- 
rect, and  taken,  as  all  our  cases  and  all  the  text-writers  upon 
the  subject  say  it  must  be,  in  conjunction  with  that  given  at 
the  request  of  the  appellant,  which,  by  the  way,  asserts  a  doc- 
trine utterly  at  variance  with  that  now  contended  for,  leaves 
no  room  to  doubt  that  the  jury  were  properly  instructed. 

Id  stating  the  reason  why  a  rehearing  should  be  granted) 
counsel  say  :  "  Because  counsel  for  appellant,  through  inad- 
vertence, failed  to  call  attention  to  the  cases  of  Chicago,  etc., 
R.  R.  Co.  v.  St/keB,  96  111.  162,  and  North  Chicago  Rolling 
Milla  Co.  v.  Mornaaey,  18  Am.  &  E.  R.  R.  Cases,  47,  wherea 
very  different  view  of  what  the  average  intelligence  of  a  jtfror 
could  fail  to  understand,  is  expressed."  The  first  of  those 
cases  asserts  the  doctrine  of  comparative  negligence,  and  con- 
demns an  instruction  which  assumes  to  state  facts  which  will 
entitle  the  plaintiff  to  recover  in  an  action  brought  to  recover 
damages  for  injuries  received  in  attempting  to  enter  a  railroad 
train.  The  instruction  was  condemned  because  it  assumed 
facts  that  should  have  been  left  with  the  jury,  and  because  it 
.  left  the  jury  at  liberty  to  assess  damages  at  any  amount  they 
chose,  not  exceeding  five  thousand  dollars,  irrespective  of  the 
evidence.  The  doctrine  of  comparative  negligence  has  always 
been  denied  in  this  State,  and  there  is  nothing  in  our  former 
opinions,  nor  in  the  cases  cited  from  our  reports,  that  affirms 
that  a  jury  may  assess  damages  irrespective  of  the  evidence, 
or  that  the  court  may  usurp  the  province  of  the  jury  by  as- 
suming facts,  so  that  the  decision  under  immediate  discussion 
has  not  the  slightest  bearing  upon  this  case. .  The  second  of 
the  two  cases  simply  decides  that  it  is  error  to  disregard 
the  question  of  contributory  negligence,  and  to  give  an  in- 
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stniction  allowing  a  jury  to  award  damages  "without  the 
slightest  reference  to  any  proof  of  the  amount  of  damages 
sustained."  There  is  nothing  in  either  of  those  cases  that 
conflicts  with  the  decision  in  Oity  of  Indianapolis  v.  Scott,  72 
Ind.  196,  but  if  those  cases  did  place  the  intelligence  of  jurors 
upon  a  plane  as  low  as  that  which  counsel  would  have  us  do, 
we  should  decline  to  follow  them,  for  the  cases  in  our  own 
State,  as  well  as  elsewhere,  declare  that  jurors  are  to  be 
treated  as  men  of  average  intelligence.  Union  Mutual  L.  Ins. 
Co.  v.  Buchanan,  100  Ind.  63,  see  p.  74 ;  McDonel  v.  State, 
90  Ind.  320,  see  p.  327.  We  are,  at  all  events,  quite  con- 
tent to  so  treat  the  jurors  of  Indiana.  But,  if  we  should 
adopt  counsel's  theory  that  the  instruction  of  the  trial  court 
was  understood  by  the  jury  to  leave  them  at  liberty  to  assess 
damages  irrespective  of  the  evidence,  we  should  rate  their 
intelligence  very  low,  indeed  much  lower  thau  that  p 
by  rational  men  of  the  lowest  order  of  Intellect. 

Petition  overruled. 

Rled  Feb.  17, 1886. 


Reeves  v.  Howes  et  al. 

Mibkikd  Woman. — Mortgage. — Edoppel. — A  married  woman,  who  is  not 
bound  by  a  debt  nor  by  the  covenants  of  a  mortgage  given  to  secure  its 
payment,  is  not  estopped  from  claiming  title  to  land  conveyed  to  her  in 
exchange  for  the  mortgaged  property,  by  a  bona  fide  purchaser  of  the 
latter  before  the  recording  of  the  mortgage. 

Pkacucb. — Pleading. — Where  the  complaint  is  bad,  the  overruling  of  a 
demurrer  to  an  insufficient  answer  is  not  available  error. 

From  the  Wayne  Circuit  Court. 

J.  P.  Siddall,  W.  D.  Foulke  and  J.  L.  Rupe,  for  appellant. 

C  H.  Burehenal  and  C.  B.  Walker,  for  appellees. 
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Woods,  C.  J. — Counsel  for  the  appellant  have  stated  the 
case  and  the  propositions  on  which  they  rely  as  follows: 

"  This  action  was  brought  by  appellant,  Reeves,  upon  a  note 
of  the  appellee  James  B.  Howes,  secured  by  a  mortgage  ex- 
ecuted by  said  appellee  and  Maggie  A.  Howes,  his  wife,  upon 
forty-two  acres  of  his  land  in  Wayne  county.  The  mortgage 
was  not  recorded  until  after  defendants  Howes  had  exchanged 
the  land  mortgaged  with  defendant  Rothert,  a  purchaser  in 
good  feith,  for  lot  38,  in  Roberts  and  Brown's  addition  to 
Richmond,  the  deed  to  which  lot  was  taken  in  the  name  of 
Maggie  A.  Howes.  It  was  sought  to  recover  judgment  against 
J.  B.  Howes  on  the  note,  to  have  the  mortgage  declared  a 
lien  upon  lot  38,  and  to  have  the  conveyance  from  J.  B. 
Howes  to  his  wife,  by  means  of  this  exchange,  set  aside  as 
fraudulent  and  without  consideration,  J.  B.  Howes  being  in- 
solvent at  the  time.  Judgment  was  recovered  by  plaintiff 
against  J.  B.  Howes  on  the  note,  but  in  favor  of  Maggie  A. 
Howes  upon  the  other  issues ;  and  from  the  judgment  in  favor 
of  Maggie  A.  Howes  the  plaintiff  appeals. 

"  We  insist  that  the  mortgage  lien  has  been  transferred  from 
the  forty-two-acre  fiirm  to  lot  38,  upon  each  of  the  three  fol- 
lowing grounds,  each  being  independent  of  the  others : 

"First.  Because  every  mortgage,  while  it  may  not  establish 
a  technical  trust,  yet  creates  a  fiduciary  relation  in  so  for  that 
it  imposes  upon  the  mortgagor  the  duty,  in  conscience  and 
equity,  to  do  no  affirmative  act  which  shall  destroy  or  impair 
the  value  of  the  security,  and  that  Howes,  by  exchanging 
the  mortgaged  property  with  Rothert  for  lot  38,  and  convey- 
ing the  mortgaged  property  to  Rothert  free  from  encum- 
brances thereby  destroyed  the  security,  and  that  a  trust  is  con- 
sequently imposed  upon  lot  38,  being  the  proceeds  of  such 
mortgaged  property. 

"Second.  That  even  if  such  mortgage  originally  created  no 
trust  of  any  description,  yet  the  fraudulent  act  of  Howes  in 
transferring  the  mortgaged  property  to  a  purchaser  in  gooil 
feith  in  such  manner  as  to  extinguish  the  lien  of  the  mortgage, 
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thereby  created  a  trust  and  made  the  proceeds  of  the  mort- 
gaged property  subject  to  the  same  lien  as  the  original  property. 

"Third.  That  inasmuch  as  Reeves'  mortgage  interest  in  the 
mortgaged  property  constituted  part  of  the  consideration  paid 
for  lot  38,  and  such  interest  was  used  in  the  purchase  of  said 
lot  without  Beeves'  consent,  a  resulting  trust  arose  in  favor 
of  Reeves  upon  lot  38." 

.  It  is  assumed,  throughout  the  very  elaborate  and  learned 
argument  of  counsel  for  the  appellant,  and  necessarily  so,  as 
it  is  the  pivot  of  the  argument,  that  the  mortgaged  premises, 
when  mortgaged  and  when  conveyed  to  Rothert,  were  owned 
by  James  B.  Howes,  the  maker  of  the  note  secured  by  the 
mortgage. 

On  examination  of  the  complaint,  however,  we  find  in  it 
do  averment  in  respect  to  the  ownership ;  and  from  the  entire 
pleading,  including  exhibits,  some  of  which  can  not  be  re- 
garded because  they  are  not  proper  exhibits,  it  is  not  possible 
to  infer  in  favor  of  the  pleader,  that  the  ownership  was'as  it 
has  been  assumed  to  have  been.  The  only  allegations  which 
may  be  deemed  relevant  to  the  point  are,  that  the  mortgage 
was  made  by  James  B.  Howes  and  his  wife,  Maggie,  and  that 
they  both,  with  the  intent  to  defraud  the  plaintiff,'  made  the 
bargain  with  Rothert  and  conveyance  to  him.  It  can  not  be 
said,  therefore,  whether  the  land  was  owned  by  the  husband 
or  wife,  or  by  both,  or,  indeed,  that  either  of  them  had  title, 
and  it  necessarily  follows  that  the  questions  discussed  are  not 
presented. 

Mrs.  Howes  was  not  personally  bound  for  the  debt,  nor  by 
the  covenants  of  the  mortgage  given  to  secure  its  payment, 
and,  consequently,  is  not  estopped  by  contract  from  asserting 
title  to  the  land  conveyed  to  her,  even  if  the  positions  of 
counsel  for  the  appellant  be  conceded.  As  against  her,  there- 
fore, the  complaint  is  not  good,  and  the  overruling  of  a  de- 
murrer to  an  answer  could  not  have  been  error.' 

Judgment  affirmed. 

Piled  March  7, 1883 ;  petition  lor  a  rehearing  overruled  Jan.  26,  1886. 
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_ -_ I       Decedents'  Estates.— Final  Settlement.— Collateral  Attatk.— The  approval 
)M  _§  by  the  propel1  court  of  the  final  settlement  account  of  an  administrator 

is  an  adjudication  of  all  questions  involved,  and  can  not  be  collaterally 
attacked. 
Same. — Action  Aqaimt  Adminvtrator  afltr  Dwduarge. — Omission  o/  Pnptrty 
from  Inventory. — Oonvertitm.  —  Tnutt. — While  the  final  settlement  of  a  de- 
cedent's estate  remains  in  force,  it  is  conclusive  upon  the  parties  inter- 
ested, and  an  action  can  not  be  maintained  against  the  discharged 
administrator  to  recover  the  proceeds  of  notes,  belonging  to  the  estate, 
which  he  failed  to  include  in  the  inventory  and  account  for  bnt  con- 
verted to  his  own  use.  Nor  can  the  fact  that  such  notes  were  held  by 
the  administrator,  before  his  appointment  as  such,  as  trustee  for  the  de- 
cedent while  living  change  the  case. 

From  the  Putnam  Circuit  Court. 

H.  H.  Mathias  and  J.  B.  Black,   for  appellant. 

D.  E.  Williamson  and  A.  Baggy,  for  appellee. 

Zollabs,  J. — By  this  action  appellant  is  seeking  to  have 
a  claim  allowed  against,  and  collected  from  the  estate  of  Ja- 
cob Durham,  deceased,  of  which  estate  appellee  ia  adminis- 
trator. She  filed  an  amended  complaint  in  the  circuit  court, 
to  which  a  demurrer  wag  sustained.  For  a  review  and  re- 
versal of  that  ruling  she  prosecutes  this  appeal. 

The  conclusion  we  have  reached  as  to  the  correctness  of 
that  ruling  renders  it  unnecessary  for  us  to  set  out  the  en- 
tire complaint,  either  at  length  or  in  substance.  So  much 
of  it  as  presents  the  controlling  question  may  be  summarized 
as  follows:  In  1847,  Jacob  Durham  advanced  to  his  son, 
Benjamin  A.  Durham,  a  tract  of  land,  worth  about  $3,500, 
and  surrendered  to  him  its  possession.  He  did  not  convey 
the  legal  title,  but  treated  the  laud  as  the  absolute  property 
.  of  Benjamin  A.  Benjamin  A.  took  possession  of  the  land, 
and  occupied  it  until  1860,  in  the  meantime  having  expended 
upon  it  $4,000  in  the  way  of  valuable  and  lasting  improve- 
ments.   On  the  9th  day  of  January,  1860,  Benjamin  A.  en- 
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tered  into  a  contract  with  one  Williams  fur  an  exchange  of 
lands,  by  the  terms  of  which  he  was  to  cause  a  legal  title  to 
be  conveyed  to  Williams,  and  Williams  was  to  give  his  notes 
and  mortgage  for  $2,500,  as  the  difference  in  value  between 
the  tracts  of  land.  On  that  day,  at  the  request  of  Benjamin 
A.,  Jacob  Durham  conveyed  to  Williams  the  legal  title  to 
the  lands  so  occupied  by  Benjamin  A.,  and,  over  his  objec- 
tions and  protest,  took  the  notes  and  mortgage  from  Wil- 
liams in  his  own  name,  and  took  and  held  the  possession  of 
the  same.  Benjamin  A.  died  intestate,  in  June,  1860,  leav- 
ing appellant,  as  his  widow,  and  four  minor  children.  In 
August,  1860,  Jacob  Durham  was  appointed  administrator 
■of  the  estate  of  Benjamin  A.  He  proceeded  with  the  ad- 
ministration of  the  estate,  closed  it  up,  and  was  finally  dis- 
charged in  June,  1862.  It  is  averred  .in  the  complaint  that 
he  paid  all  the  debts  against  the  estate,  and  distributed  the 
residue  to  the  heirs. 

It  is  charged  that  he  failed  to  inventory  the  said  notes  and 
mortgage  as  a  part  of  the  estate,  or  in  any  manner  refer  to  or 
account  for  them  in  the  administration  of  the  estate.  While 
administrator,  he  collected  $130  upon  the  notes,  and  after- 
wards $1,200.  Jacob  Durham  died  in  1864.  His  adminis- 
trator took  possession  of  the  notes  and  mortgage  as  a  part 
of  his  estate,  and  collected  the  balance  due  upon  them. 

It  is  further  charged  in  the  complaint,  and  insisted  upon 
in  argument,  that  by  reason  of  the  facts  above  stated,  Jacob 
Durham  held  the  notes  and  mortgage  as  the  trustee  of  Ben- 
jamin A. 

It  will  be  observed  that  all  debts  against  the  estate  of  Ben- 
jamin A.  Durham  were  paid,  distribution  of  the  surplus  was 
made,  a  final  report  was  filed,  a  final  accounting  was  had,  the 
estate  was  settled  and  closed,  and  Jacob  Durham,  as  admin- 
istrator, was  discharged  in  June,  1862. 

No  objection  is  shown  to  have  been  made  to  the  final  re- 
port or  discharge  of  Jacob  Durham  as  such  administrator ; 
no  effort  was  made  to  recover  from  him  the  notes  and  mort- 
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gage,  or  the  money  collected  upon  them,  nor  has  there  been 
any  other  effort  to  collect  the  amount  from  his  estate  until 
this  action  was  instituted  in  1882.  The  final  report  of  Jacob 
Durham  as  such  administrator  has  not  been  set  aside,  nor  has 
there  been  any  effort  to  set  it  aside.  Such  being  the  case,  the 
important  and  controlling  question  is,  can  appellant  main- 
tain thia  action  notwithstanding  such  final  settlement? 

We  could  not  presume,  in  order  to  strengthen  appellant's 
complaint,  that  at  the  time  of  the  final  settlement  she  was 
under  legal  disability,  because  it  appears  from  the  complaint 
that  at  the  time  this  action  was  commenced,  and  for  some  three 
years  prior  thereto,  she  was  a  married  woman;  and  if  we  could, 
it  would  be  of  no  avail  to  her  in  this  case,  because  she  is  not 
proceeding  to  have  that  final  settlement  set  aside,  but  is  pro- 
ceeding regardless  o£  it. 

The  law  iu  force  during  the  administration  of  the  estate 
required,  as  it  does  now,  that  the  administrator  should  make 
a  full  inventory  of  the  personal  estate  of  the  decedent,  within 
his  knowledge,  including  all  demands  in  favor  of  the  estate, 
with  a  particular  description  thereof,  etc.,  and  that  he  should 
return  such  inventory  to  the  county  clerk,  and  take  an  oath 
to  be  endorsed  upon,  or  annexed  to  it,  that  the  same  was  a 
true  statement  of  all  the  personal  estate  of  the  deceased  which 
had  come  to  his  knowledge.  2  R.  S.  1876,  pp.  605,  508,  sec- 
tions 34,  44, 46. 

From  such  inventory  the  widow  had  the  right  to  select  ar- 
ticles to  the  amount  of  five  hundred  dollars.  It  was  the  duty 
of  the  administrator  to  collect  all  claims  and  demands  of  every 
nature  due  to  the  estate,  and  report  to  the  court  at  stated 
times.  Provision  was  also  made  for  a  final  accounting  and 
final  settlement  of  the  estate,  and  distribution  to  the  heirs. 
All  of  these  matters,  and  the  doings  of  the  administrator, 
became  matters  of  record,  open  to  the  inspection  of  all  in- 
terested. 

The  above  mentioned  provisions  of  the  statute  were  fol- 
lowed by  section  116,  which  provided  that,  "After  the  debts. 
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and  legacies  of  an  estate  and  charges  of  administration  are 
paid,  and  all  claims  in  favor  of  such  estate  are  disposed  of 
according  to  law,  the  executor  or  administrator  shall  be  dis- 
charged from  the  further  administration  thereof,  and  no  final 
settlement  shall  be  revoked  or  re-opened,  except  by  appeal  to 
the  circuit  court,  and  the  same  shall  there  appear  to  have 
been  illegally  made :  Provided,  however,  That  any  person  in- 
terested in  said  estate  so  settled,  may  have  said  settlement  set 
aside  for  mistake  or  fraud,  at  any  time  within  three  years  after 
said  settlement,  and  if  such  person  be  under  any  legal  dis- 
abilities at  the  time  of  said  settlement,  then  within  three  years 
after  the  removal  of  such  disability."  2  R.  S.  1876,  p.  637. 
See,  also,  R.  S.  1881,  sections  2402,  2403. 

Involved  in  the  administration  and  final  settlement  of  es- 
tates under  the  above  statutes,  were  the  questions,  as  to 
whether  or  not  the  administrator  had  made  an  inventory  of, 
and  turned  into  the  estate,  all  of  the  personal  estate  belong- 
ing to  it,  and  all  claims  of  every  nature  due  to  it,  whether 
evidenced  by  notes  or  accounts.  The  inventory,  filed  under 
oath,  would  show  upon  its  face  that  all  such  were  included, 
and  the  reports  would  necessarily  show  the  collection  or  proper 
disposition  of  them.  The  approval  of  the  final  settlement 
and  account  in  this  case,  as  in  all  similar  cases,  was  an  adju- 
dication of  those  questions,  and  an  adjudication  that  became 
final  and  conclusive,  unless  appealed  from,  or  assailed  for  mis- 
take or  fraud  within  three  years  after  the  final  settlement ; 
that  adjudication  can  not  be  disregarded  nor  overthrown  in 
a  collateral  attack  by  any  of  the  interested  parties.  It  is  al- 
leged here,  that  the  notes  held  by  Jacob  Durham  were  not  in- 
cluded in  the  inventory,  nor  were  they  accounted  for  by  him, 
although  they  belonged  to  the  estate  of  Benjamin  A.  Durham. 

The  approval  of  the  final  settlement  account,  the  discharge 
of  the  administrator,  and  the  final  settlement  of  the  estate, 
were  an  adjudication  that  all  of  the  notes  and  accounts  be- 
longing to  Benjamin  A.  Durham,  or  in  which  he  had  any 
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interest,  were  included  in  the  inventory  and  properly  ac- 
counted for.  And  hence,  so  long  as  that  final  settlement  and 
adjudication  stands,  appellant,  as  one  of  the  interested  par- 
ties, can  not"  be  heard  to  say  that  there  were  other  notes  id 
the  bands  of  the  administrator  which  he  did  not  include  in 
the  inventory,  and  for  which  be  did  not  account.  And  he- 
cause  she  can  not  do  this,  she  can  not  maintain  this  action. 

It  is  argued  that  Jacob  Durham,  by  virtue  of  the  above 
facts,  held  the  notes  as  trustee  for  Benjamin  A.  before  he  was 
appointed  administrator.  That  fact,  if  conceded,  could  not 
possibly  change  the  case.  If  Jacob  Durham,  in  fact,  held 
the  notes  as  trustee,  that  did  not  of  course  destroy  the  own- 
ership in  Benjamin  A.;  they  were  still  his,  and  after  his 
death  should  have  been  included  in  the  inventory,  and  col- 
lected as  any  other  notes  that  might  have  been  due  to  him. 
And  if,  in  such  case,  Jacob  Durham,  as  administrator,  neg- 
lected to  inventory  the  notes  and  turn  them  into  the  estate, 
the  case  is  precisely  the  same  as  if  he  had  neglected  to  in- 
ventory any  other  notes  and  had  converted  them  to  his 
own  use. 

The  holding  of  our  cases  is,  that  the  approval  of  the  final 
settlement  account,  and  the  final  settlement  of  the  estate  by 
the  probate  court,  are  an  adj  udication  of  all  questions  involved 
and  can  not  be  assailed  in  a  collateral  attack,  and  that  so 
long  as  such  final  settlement  stands,  interested  parties  are 
bound  by  it,  and  can  not  maintain  an  action  against  the  dis- 
charged administrator  upon  the  ground  that  he  converted  to 
his  own  use  assets  of  the  estate  which  he  should  have  in- 
cluded in  the  inventory  and  accounted  for  to  the  estate,  and 
that  such  final  settlements  can  not  be  set  aside  after  three 
years  subsequent  thereto.  Upon  this,  it  would  not  be  profit- 
able to  extend  this  opinion  further  than  to  cite  the  cases. 
Pate  v.  Moore,  79  Ind.  20;  Peacocke  v.  Ltffler,  74  Ind.  327; 
Sanders  v.  Lay,  61  Ind.  298;  Holland  v.  State,  ex  rel.,48 
Ind.  391;  Barnes  v.  Bartlett,  47  Ind.  98;   Candy  v.  Han- 
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more,  76  Ind.  125;  Reed  v.  Reed,  44  Ind.  429;  Vestal  v. 
Allen,  94  Ind.  268. 

There  may  be  cases  where  to  apply  the  doctrine  of  res  ad- 
judicata,  and  the  limit  fixed  by  the  statute  within  which  final 
settlements  may  be  set  aside,  may  work  a  hardship,  but  doubt- 
less such  cases  will  be  very  few  in  comparison  with  the 
wrongs  that  would  result  from  an  opposite  doctrine,  and  a 
statute  fixing  a  much  longer,  or  no  limit.  If  the  doctrine 
were  not  so  applied,  and  the  statute  fixed  no  limit,  great, 
wrongs  might,  and  doubtless  would,  result  from  the  prosecu- 
tion of  unfounded  claims  against  the  estates  of  deceased  ad- 
ministrators and  their  bondsmen. 

Appellant  is  not  in  a  favorable  position  to  complain  of  any 
hardship  resulting  to  her.  So  far  as  shown,  she  in  liict  knew 
that  the  notes  were  not  included  in  the  inventory,  nor  ac- 
counted for  by  the  administrator  as  belonging  to  her  hus- 
band's estate.  So  far  as  shown,  she  knew  of  the  notes,  and 
all  that  she  now  allegeH  in  relation  to  them,  at  the  time  of 
the  final  settlement,  and  before  that  time,  as  well  as  she  does 
now.  The  way  was  open  to  her  to  have  the  notes  included 
in  and  accounted  for  as  a  part  of  the  estate.  She  might  have 
had  the  final  report  set  aside  within  three  years  after  its  ap- 
proval. She,.however,  did  nothing,  and  objected  to  nothing, 
until  more  than  twenty  years  after  the  approval  of  the  final 
settlement,  and  eighteen  years  after  the  death  of  the  ad- 
ministrator. . 

It  results  from  what  we  have  said,  that  the  court  below  was 
not  in  error  in  sustaining  the  demurrer  to  the  complaint. 
Whether  or  not  appellant  might,  in  any  event,  maintain  an 
action  except  through  an  administrator,  is  a  question  we  need 
not  now  decide. 

The  judgment  is  affirmed,  at  appellant's  costs. 

Filed  Oct.  10, 1685 ;  petition  for  a  rehearing  overruled  Jan.  6,  1886. 
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CaruxNAi.  Law. — Forgery. — A  forged  instrument  reading,  "  Mr.  Allen- 
Please  let  A.  Garmire  hare  team  to  go  to  Mongo,  and  charge  same  to 
me."  (signed)  "  T.  Hudson,"  is  within  the  statute  defining  the  crime 
of  forgery.    State  v.  Gooi,  52  lad.  674,  doubted. 

Same. — It  is  sufficient  in  such  cases  if  the  instrument  bears  snch  a  re- 
semblance to  the  document  it  is  intended  to  represent  as  is  calculated 

Same. — Indictment. — Mistake  in  Designating  Character  of  Inttnauenl.— Where 
an  instrument  is  set  forth,  a  mistake  of  the  pleader  in  designating  its 
character  does  not  vitiate  the  indictment. 

Same.— SiatemeiU  of  Intent— An  allegation  in  the  indictment,  that  the  in- 
strument was  forged  and  uttered  with  the  '.'  felonious  intent  to  feloni- 
ously cheat  and  defraud,"  etc,  is  a  sufficient  statement  of  the  criminal 

SAME. — Stows™  Dale  of  Instrument. — Statute  of  Limitations. — One  who  hit 
forged  a  written  instrument  can  not  avail  himself  of  the  fact  thit  a 
wrong  date  was  prefixed  thereto,  but  the  true  date,  showing  that  the 
statute  of  limitations  has  not  run,  may  be  alleged  in  the  indictment 

Same.—  Witne*»e».— Expert.— Solute.— Section  1801,  R.  S.  1881,  refers  lo 
expert  witnesses,  and  does  not  apply  to  a  case  where  the  witnesses  testify 
as  to  facts  within  their  own  knowledge. 

From  the  LaGrange  Circuit  Court. 
0.  L.  Ballard  and  II.  G.  Zimmerman,  for  appellant. 
F.  T.  Hord,  Attorney  General,  F.  D.  MerrSt,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

Elliott,  J. — There  are  two  counts  in  the  indictment  upon 
which  the  appellant  was  convicted;  one  charges  the  forgery 
of  the  instrument  of  writing  eet  forth,  and  the  other  charges 
the  appellant  with  feloniously  uttering  the  forged  instrument. 
The  instrument  reads  thus : 

"LaGrange,  June  19th,  1881. 

"  Mb.  Allen — Please  let  A.  Garmire  have  team  to  go  to 
Mongo,  and  charge  same  to  me.  T.  Hudson." 

We  regard  this  instrument  as  within  the  provisions  of  our 
statute  defining  the  crime  of  forgery,  for  we  think  it  is  not 
merely  a  request  for  the  delivery  of  property,  but  that  it  is  a 
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writing  obligatory  promising  to  pay  for  property.  The  hire 
of  the  team  was  property  of  value  to  Allen,  and  the  instru- 
ment purports  to  contain  a  promise  to  pay  the  hire.  Such  a 
promise  is  clearly  implied  in  the  clause,  "and  charge  same 
to  me,"  for  it  would  be  unreasonable  to  assert  that  where  a 
person  asks  that  the  value  of  property  furnished  on  his  order 
be  charged  against  him,  he  intends  that  the  charge  shall  be 
a  mere  idle  and  senseless  form.  We  do  not  understand  the 
case  of  Stale  v.  Cook,  62  Ind.  574,  to  decide  that  the  forgery 
of  such  an  instrument  as  the  one  set  out  in  the  indictment 
before  us  is  not  within  our  statute;  on  the  contrary,  we  un- 
derstand that  case  to  decide,  that  where  proper  extrinsic  facts 
are  alleged,  an  indictment  founded  on  such  an  instrument  will 
be  good.  We  need  not  critically  examine  the  statements  found 
in  the  opinion  in  that  case  to  ascertain  whether  they  do,  or  do 
not,  correctly  state  the  law,  for  we  are  only  bound  to  regard 
as  authoritative  the  conclusion  reached  and  announced.  It 
is  not  improper,  however,  to  say  that  many  of  the  statements 
contained  in  that  opinion  are  of  doubtful  soundness,  and  the 
entire  opinion  so  inharmonious  and  inconsistent  as  to  make 
the  case  one  of  questionable  authority.  The  very  decided 
weight  of  authority  sustains  the  view  we  have  taken  of  the 
character  of  the  instrument  set  forth  in  the  indictment.  United 
SUiies  v.  Book,  2  Cranch  C.  C.  294 ;  United  States  v.  Brown, 
3  Cranch  C.  C.  268 ;  State  v.  Morgan,  35  La,  Ann.  293 ;  State 
v.  Ferguson,  35  La.  Ann.  1042 ;  Anderson  v.  Slate,  65  Ala. 
553;  Burke  v.  State,  66  Ga.157  ;  Peete  v.  State,2  Lea  (Tenn.) 
613 ;  State  v.  Keeter,  80  N.  C.  472 ;  People  v.  Shaw,  5  Johns. 
236 ;  Commonwealth  v.  Fisher,  17  Mass.  46. 

The  rule  unquestionably  is,  that  the  indictment  must  show 
that  the  instrument  is  one  having  some  legal  effect,  but  it  is 
not  necessary  that  it  should  be  shown  to  be  a  perfect  instru- 
ment. 2  Bishop  Crim.  Law,  section  536;  lined  v.  State,  28 
Ind.  396.  An  instrument  such  as  the  one  before  us  is  one 
of  legal  efficacy,  for  it  purports  to  create  a  pecuniary  obliga- 
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tion  against  the  person  whose  signature  is  forged.  Anderson 
v.  State,  supra. 

Where  an  instrument  is  set  forth,  a  mistake  of  the  pleader 
in  designating  its  character  does  not  vitiate  the  indictment. 
Harding  v.  State,  54  Ind.  359;  Powers  v.  State,  87  Ind.  97; 
Myers  v.  State,  101  Ind.  379. 

The  indictment  alleges  that  the  instrument  was  forged  and 
uttered  with  the  "  felonious  intent  to  feloniously  cheat  and 
defraud  the  said  Aaron  W.  Allen."  This  is  a  sufficient  state- 
ment of  the  criminal  intent,  although  there  is  a  useless  repe- 
tition of  epithets.  In  this  class  of  cases,  "  all  that  need  be 
done  is  to  characterize  by  appropriate  words  the  intent  essen- 
tial to  the  existence  of  the  particular  offence  charged."  Stale 
v.  Miller,  98  Ind.  70. 

We  think  that  the  indictment  does  show  that  the  instru- 
ment set  forth  purported  to  be  signed  by  Timothy  Hudson. 
It  is  not  necessary  to  employ  the  exact  words  of  the  statute, 
for  it  is  well  settled  that  it  is  sufficient  if  equivalent  terms 
are  used.     State  v.  Miller,  supra. 

The  objection  based  upon  the  fact  that  the  date  of  the  in- 
strument appears  to  be  June  19th,  1881,  is  without  merit. 
The  indictment  explicitly  charges  that  it  was  forged  and  ut- 
tered on  the  19th  day  of  June,  1885,  and  this  shows  that  the 
statute  of  limitations  has  not  ran.  A  forger  can  not  escape 
punishment  by  prefixing  a  wrong  date  to  the  instrument  which 
he  forges.  Jt  would  be  a  reproach  to  the  law  if  it  permitted 
one  who  forges  an  instrument  for  the  felonious  purpose  of 
defrauding  another  to  go  acquit  upon  the  ground  that  the 
date  prefixed  to  the  instrument  was  not  the  true  one.  It  is 
sufficient  in  such  cases  as  this,  if  the  instrument  "  bears  such 
a  resemblance  to  the  document  it  is  intended  to  represent  as 
is  calculated  to  deceive."  State  v.  Ferguson,  supra.  Roscoe 
Crim  Ev.  (7th  ed.)  545. 

One  who  intends  to  commit  a  felony,  and  succeeds  in  ac- 
complishing his  evil  purpose,  can  not  escape  the  consequences 
of  his  crime  by  denouncing  as  stupid  the  man  who  trusted 
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him.  Nor  can  he  be  beard  to  aver  tbat  if  the  man  whom  he 
intended  to  defraud,  and  whom  he  did  defraud,  had  been  more 
vigilant,  the  crime  could  not  have  been  perpetrated.  Felons 
can  not  escape  punishment  upon  the  ground  that  the  person 
whom  they  deliberately  set  to  work  to  wrong  was  lacking  in 
care  and  vigilance. 

Section  1801,  R.  S.  1881,  refers  to  expert  witnesses,  and 
does  not  apply  to  a  case  where  the  witnesses  testify  as  to  facts 
within  their  own  knowledge.  That  section,  although  not 
very  happily  worded,  applies  to  cases  where  the  witnesses 
testify  as  to  matters  of  opinion,  and  not  to  cases  where  they 
testify  as  to  matters  of  fact. 

We  can  not  disturb  the  verdict  upon  the  evidence.  Judg- 
ment affirmed. 

Filed  Jan.  5,  J  886. 


No.  11,878. 
Lowery  v.  Cabveb,  Administrator. 

EttrpREKE  Court. — Bill  of  Exception*.— Evidence. — Long-hand  Maniucript. — 
A  clerk  of  the  circuit  court  has  no  authority  to  incorporate  the  long- 
hand manuscript  of  the  evidence  into  a  bill  of  exceptions,  unless  a 
place  is  indicated  therein  where  such  manuscript  may  be  inserted,  as 
provided  in  section  626,  It.  S.  1881. 

Bake. — Long-hand  manuscript  of  the  evidence  will  not  constitute  a  part 
of  the  record  on  an  appeal  to  the  Supreme  Court,  unless  the  same  is  in- 
corporated into  a  bill  of  exceptions. 

Bake. — Where  a  bill  of  exceptions  is  signed  and  filed  in  the  court  below 
before  the  long-hand  manuscript  of  the  evidence  has  been  written  out, 
and  no  place  is  indicated  in  the  bill  where  the  same  may  be  inserted, 
and  such  manuscript  is  not  filed  until  six  months  later,  and  neither 
signed  nor  certified  by  the  judge  of  tbe  court,  the  same  is  not  properly 
before  the  Supreme  Court,  and  can  not  be  considered. 

From  the  Hamilton  Circuit  Court. 

R.  D.  Logan,  for  appellant. 

if.  8.  Robinson  and  J.  W.  Loveit,  for  appellee. 
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Howk,  J. — The  only  error  assigned  by  the  appellant,  which 
is  properly  assigned,  is  the  overruling  of  his  motion  for  a  new 
trial.  In  this  motion  the  only  causes  assigned  for  such  new 
trial  were  as  follows : 

"  1st.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence ;  and, 

"2d.  The  verdict  of  the  jury  is  contrary  to  the  law  and 
the  evidence." 

It  is  manifest,  therefore,  that  this  appeal  presents  no  ques- 
tion for  our  decision,  if  the  appellee  is  right  in  claiming,  as 
he  does,  that  the  evidence  given  on  the  trial  is  not  properly 
in  the  record. 

It  appears  from  the  record  that,  at  the  September  term, 
1883,  of  the  court  below,  the  issues  in  this  cause  were  tried 
by  a  jury ;  that  a  verdict  was  returned  for  the  appellee,  the 
plaintiff  below,  and  that  a  judgment  and  decree  were  made 
a^od  rendered  by  the  court  in  accordance  with  the  verdict  and 
as  prayed  for  in  the  complaint.  It  further  appears  that,  at 
the  same  term  of  the  court,  the  appellant  moved  the  court  in 
writing  for  a  new  trial  of  this  cause,  for  the  reasons  herein- 
before stated.  But  it  is  not  shown  by  any  order-book  entry 
of  the  proceedings  of  the  court,  that  the  motion  for  a  new 
trial  was  ever  ruled  upon  or  decided,  or  that  any  time  was 
either  asked  for  or  given  within  which  any  bill  of  exceptions 
might  be  filed.  Two  weeks  after  the  filing  of  the  motion 
for  a  new  trial,  and  during  the  same  term  of  court,  the  ap- 
pellant appeared  and  filed  his  only  bill  of  exceptions  in  this 
cause.  Omitting  the  title  and  venne  of  the  cause  and  the 
signature  of  the  judge,  this  bill  of  exceptions  was  in  the 
words  and  figures  following,  to  wit: 

"  Be  it  remembered,  that,  on  the judicial  day  of  the  Sep- 
tember terra  of  the  Hamilton  Circuit  Court,  the  above  enti- 
tled cause  came  on  for  trial,  the  same  being  submitted  to  a 
jury ;  that  after  hearing  the  evidence,  which  was  taken  down 
by  Ira  A.  Kilbourne,  the  short-hand  reporter,  and  incorpo- 
rated into  and  made  a  part  of  this  bill  of  exceptions,  which  was 


NOVEMBER  TEEM,  1885. 


Lowcry  «.  Carver,  Administrator. 


all  the  evidence  given  in  the  cause,  toe  argument  of  counsel 
and  the  charge  of  the  court,  and,  after  due  deliberation,  said 
jury  found  a  verdict  for  the  plaintiff,  in  the  words  and  figures, 
to  wit :  (Here  insert  the  verdict.)  After  the  return  of  such 
verdict  into  open  court,  the  defendant,  by  his  counsel,  R.  D. 
Logan,  Esq.,  moved  the  court  in  writing  for  a  new  trial. 
(Here  insert  the  motion.)  And  after  due  deliberation  the 
court  overruled  said  motion;  and,  at  the  proper  time,  the 
defendant's  counsel  objected  and  excepted  to  the  overruling 
of  said  motion  for  a  new  trial,  and  prayed  that  his  bill  of 
exceptions  in  that  behalf  might  be  allowed,  which  is  ao-  • 
cordingly  done,  and,  upon  his  motion,  the  same  is  ordered  to 
be  made  a  part  of  the  record  in  this  case." 

It  is  clear  that  the  long-hand  manuscript  of  the  evidence 
was  not  incorporated  into,  nor  made  part  of,  the  bill  of  ex- 
ceptions at  the  time  it  was  signed  by  the  judge  and  filed  in 
the  cause.  It  is  clear,  also,  that  the  clerk  of  the  court  had 
no  authority  to  incorporate  the  long-hand  manuscript  of  the 
evidence  into  such  bill'  of  exceptions,  because  no  place  was 
indicated  therein  where  such  manuscript  might  be  inserted, 
by  the  use  of  the  words  "  here  insert,"  as  provided  in  section 
€26,  R.  S.  1881.  It  is  equally  clear  that  the  long-hand  man- 
uscript of  the  evidence,  under  the  provisions  of  section  1410, 
B.  3.  1881,  will  not  constitute  a  part  of  the  record  on  an  ap- 
peal to  this  court,  unless  "the  same  shall  have  been  incorpo- 
rated in  a  bill  of  exceptions."  In  Galvin  v.  State,  ex  re?.,  66 
Ind.  51,  the  court  said :  "The  long-hand  manuscript  of  the 
evidence,  taken  by  a  short-hand  reporter,  can  only  be  certi- 
fied to  this  court,  as  a  part  of  the  record,  under  the  statute, 
'  when  the  same  shall  have  been  incorporated  in  a  bill  of  ex- 
ceptions.' The  manuscript  of  the  evidence,  in  this  case,  was 
not  incorporated  in  a  bill  of  exceptions,  and  therefore  it  forms 
no  part  of  the  record  of  this  cause."  So,  in  Woollen  v.  Wiah- 
mier,  70  Ind.  108,  after  quoting  section  1410,  supra,  the  court 
said:  "This  section  does  not  change  the  practice  in  making 
Vol.  104.— 29 
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testimony  or  oral  evidence  a  part  of  the  record  by  a  bill  of 
exceptions,  but  simply  provides  that  the  long-hand  manu- 
script of  a  short-hand  reporter, '  when  the  same  shall  have 
been  incorporated  in  a  bill  of  exceptions,'  may  be  used  as  a 
part  of  the  transcript  of  the  record,  and  the  clerk  shall  not 
charge  fees  therefor.  *  *  *  *  There  is  no  method  provided 
by  law  to  make  testimony,  or  other  oral  evidence,  a  part  of 
the  record,  except  to  incorporate  it  into  a  bill  of  exceptions. 
To  incorporate  such  evidence  into  a  bill  of  exceptions  means 
to  make  it  a  part  of  the  body  of  the  bill  of  exceptions,  by 
some  method  known  to  the  law."  Where  the  long-hand  man- 
uscript of  the  evidence  has  not  been  written,  at  the  time  the 
bill  of  exceptions  is  signed  and  filed,  the  only  method  known 
to  the  law  for  making  such  manuscript  a  part  of  the  body  of 
such  bill,  so  far  as  we  are  advised,  is  the  one  provided  in  sec- 
tion 626,  mtpra,  already  referred  to. 

In  the  case  in  hand  the  bill  of  exceptions,  heretofore  copied 
in  this  opinion,  was  signed  by  the  judge  and  filed  in  the  court 
below,  on  the  1st  day  of  October,  1883.  In  the  transcript 
of  the  record,  filed  on  this  appeal,  the  bill  of  exceptions  is 
followed  by  what  purports  to  be  the  long-hand  manuscript 
of  the  evidence,  taken  by  the  short-band  reporter  on  the  trial 
of  this  cause.  There  is  no  memorandum,  recital  or  file-mark 
of  the  clerk  in  the  transcript  before  us  to  indicate  when,  if 
ever,  this  long-hand  manuscript  was  filed  in  the  circuit  court 
It  was  certified,  however,  by  the  short-hand  reporter  on  the 
15th  day  of  March,  1884,  and  we  may  well  conclude,  as  we 
do,  that  it  was  not  filed  in  the  court  below  until  on,  or  after, 
the  day  last  named.  This  was  nearly  six  months  after  the 
filing  of  the  bill  of  exceptions,  and  long  after  the  expiration 
of  the  September  term,  1883,  of  the  trial  court;  and  yet,  as 
we  have  seen,  no  time  beyond  the  term  was  asked  for  or  given 
wherein  a  bill  of  exceptions  might  be  signed  and  filed.  We 
may  add  that  what  purports  to  be  the  long-hand  manuscript 
of  evidence  was  neither  signed  nor  certified  by  the  judge  of 
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the  trial  court,  and  therein  the  case  at  bar  differs  from  Den- 
nis v.  State,  103  Ind.  142. 

Id  the  case  under  consideration  we  are  of  opinion  that  the 
evidence  given  on  the  trial  is  not  a  part  of  the  transcript  of 
the  record,  and  that,  in  the  absence  of  the  evidence,  no  ques- 
tion is  presented  for  our  decision  by  appellant's  assignment 
of  error. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jui.  5,  i860. 
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CULBERTBON  ET  AL.  v.  MlTNSON  ET  At. 

Pleading. — Complaint  Good  at  to  Part  of  Belief  Asked. — Demurrer. — A  com- 
plaint which  is  sufficient  as  to  part  of  the  relief  asked  will  repel  a  de- 
murrer although  insufficient  as  to  other  relief. 

Taxes.— Deed.— Void  SaU.Stale't  Lien.— The  holder  of  the  auditor's  tax 
deed  is  entitled  to  enforce  the  State's  Hen,  even  if  the  sale  Is  void,  ex- 
cept where  it  is  invalid  for  the  causes  enumerated  in  section  6496,  K.  S. 
1881. 

Bake. — Enforcement  qf  Lien. — Omiraet. — Agency. — Mere  representations  by 
the  vendee  of  a  tax  claim  to  the  vendor,  that  he  purchases  it  in  the  in- 
terest of  the  owner  of  the  land,  and  thereby  secures  it  at  a  reduction  on 
the  sum  due,  will  not,  in  the  absence  of  an  agency  or  an  agreement  that 
the  owner  is  to  have  the  benefit  of  the  reduction,  prevent  him  from  en- 
forcing the  lien  for  the  full  amount  due. 

Sake. — Merest.— Act  March  5,  188S.— Under  sections  3  and  4  of  the  act  of 
March  5th,  1883,  the  purchaser  at  a  tax  sale,  whether  made  before  or 
after  the  taking  effect  of  such  act,  is  only  entitled  to  interest  at  the  rate 
of  twenty  per  cent. 

From  the  Marshall  Circuit  Court. 

D.  D.  Dykeman,  W.  T.  Wilson  and  G.   C.  Taker,  for  ap- 
pellants. 

M.  A.  0.  Packard  and  M,  8.  Coulter,  for  appellees. 
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Mitchell,  J. — The  plaintiffs  brought  this  action  to  quiet 
title  to  a  certain  one  hundred  and  sixty  acre  tract  of  land  in 
Marshall  county. 

The  defendants,  after  filing  a  general  denial  to  the  com- 
plaint, filed  a  cross  complaint  in  two  paragraphs,  in  both  of 
which  they  sought  to  quiet  the  title  to  the  same  land  in 
themselves. 

In  the  first  paragraph  of  the  cross  complaint,  it  was  averred 
that  the  cross  complainants  were  the  owners,  and  in  posses- 
sion of  the  land  described,  and  that  the  plaintiffs  were  as- 
serting an  unfounded  title  to  it. 

The  second  paragraph  rested  the  right  of  the  cross  com- 
plainants specifically  on  a  tax  sale,  and  a  title  which  it  was 
alleged  had  accrued  to  them  thereunder.  It  was  also  averred 
in  the  second  paragraph  that  the  cross  complainants  had  made 
lasting  and  valuable  improvements  on  the  land  while  in  pos- 
session under  the  tax  deed.  As  alternative  relief,  this  para- 
graph prayed  that,  in  the  event  the  cross  complainants'  title 
should  prove  defective,  the  court  ascertain  the  amount  due 
them  for  taxes,  penalties,  improvements,  etc.,  and  decree  a 
lien  in  their  favor  for  the  amount. 

Upon  the  final  trial,  it  was  decreed  that  the  plaintiffs  were 
the  owners  of  the  land,  and  that  their  title  should  be  quieted, 
subject  to  a  lien  in  favor  of  the  cross  complainants  for  the 
sum  of  $640.80,  for  taxes,  interest,  penalties,  etc.,  and  in  the 
further  sum  of  $300  for  improvements. 

The  court  below  having  overruled  the  plaintiffs'  motion 
for  a  new  trial,  they  have  brought  the  record  here  on  appeal, 
and  assign  for  error  the  overruling  of  their  demurrer  to  the 
cross  complaint,  and  overruling  their  motion  for  a  new  trial. 

The  first  paragraph  of  the  cross  complaint  is  not  assailed. 
It  is  insisted,  however,  that  the  second  is  bad,  for  the  reason 
that  in  specifying  the  character  of  title  under  which  they 
claim,  the  cross  complainants  have  not  averred  all  the  requi- 
sites of  a  good  title. 

It  may  be  true  that  the  paragraph  under  consideration  was 
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not  sufficient  as  a  complaint  to  quiet  title.  The  fact  must  be 
kept  in  view,  however,  that  part  of  the  relief  demanded  was, 
if  the  title  asserted  therein  should  prove  defective,  that  the 
court  should  decree  a  lieu  for  the  taxes  paid,  together  with 
the  interest  and  penalties  thereon  and  the  improvements  made 
by  the  defendants.  It  was,  therefore,  sufficient  as  to  part  of 
the  relief  demanded,  and  when  a  complaint  is  so  far  suffi- 
cient a  demurrer  to  it  is  properly  overruled.  Locke  v.  Cat- 
lett,  96  Ind.  291,  and  cases  cited. 

It  is  argued  that  upon  the  facts  stated  the  sale  for  taxes 
was  unauthorized  and  void.  If  this  view  were  conceded,  yet, 
since  the  auditor  issued  his  deed  upon  such  sale,  and  the  sale 
doea  not  appear  to  have  been  invalid  for  any  of  the  causes  enu- 
merated in  section  6495,  R.  8.  1881,  the  holders  of  the  deed 
were  entitled  to  enforce  the  State's  lien  for  taxes  which,  al- 
though the  sale  was  utterly  void,  was  nevertheless  transferred 
to  them.     Locke  v.  Catlett,  supra. 

It  appeared  in  evidence  that  one  Jones  was  at  one  time  the 
owner  of  the  tax  title,  and  that,  at  the  request  of  Fred  "W. 
Munson,  he  transferred  the  title  thus  held  to  Stephen  Mun- 
son., through  whom  the  defendants  claim.  The  sale  from 
Jones  to  Stephen  Munson  was  negotiated  by  Fred  W.  Man- 
son.  Stephen  Munson  subsequently  transferred  his  interest 
to  Fred  W.  and  Louis  L.  Munson.  The  plaintiff  offered  to 
prove  by  Jones  that  Fred  W.  Munson,  at  the  time  the  sale 
to  Stephen  Munson  was  negotiated,  represented  that  he  was 
acting  for  his  (Munson's)  wife  and  the  plaintifts,  in  making 
such  purchase,  and  that  he  was  making  it  for  their  benefit, 
and  that  by  reason  of  these  representations  Jones  was  in- 
duced to  sell  his  tax  title  for  less  than  was  actually  due  ac- 
cording to  law.  This  evidence  the  court  excluded,  the  de- 
fendants having  withdrawn  any  objection  to  it. 

It  is  argued  that  it  wan  a  legitimate  defence  to  the  appel- 
lees' claim  to  enforce  a  lien  on  the  land  for  taxes,  to  show 
that  they  acquired  their  claim  by  misrepresentations  made  to 
Jones;  that  because  Fred  \V.  Munson,  in  negotiating  the 
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sale  from  Jones  to  Stephen  Munson,  represented  that  he  was 
acting  on  behalf  of  hie  wife  and  for  the  plaintiffs,  Stephen 
Munson  took  the  tax  claim  in  trust  for  the  plaintiffs,  and  that 
the  transfer  from  Stephen  Munson  to  Fred  W.  and  his  brother 
made  them  nothing  more  than  trustees.  The  case  of  Gvxdt- 
ney  v.  Wheeler,  26  Ind.  415,  is  relied  on, 

We  do  not  think  the  case  cited  controls  the  case  before  as. 
In  that  ease  the  facts  were  that  Reitz  and  Haney  recovered 
judgment  against  Wheeler,  with  a  decree  of  foreclosure  of  a 
mortgage  on  real  estate.  Reitz  and  Haney  sold  the  real  es- 
tate upon  the  judgment,  becoming  the  purchasers  at  the  sale. 
Wheeler,  the  judgment  debtor,  about  this  time  entered  the 
military  service  of  the  United  States  and  went  to  the  seat  of 
war.  While  Wheeler  was  thus  absent,  the  appellant  Gwalt- 
ney  went  to  Reitz  and  Haney  and  fraudulently  pretended  to 
them  that  he  was  interested  in  the  welfare  of  Wheeler's  wife, 
and  desired  to  procure  the  real  estate,  or  the  proceeds  thereof, 
for  her  benefit,  and  to  secure  to  himself  a  small  debt  due 
him  from  Wheeler,  and  proposed  to  purchase  the  land  from 
Reitz  and  Haney  for  the  benefit  of  Wheeler's  wife.  He 
agreed  to  pay  Reitz  and  Haney  (400,  .take  an  assign- 
ment of  the  certificates  of  sale,  sell  the  property,  and  out 
of  the  proceeds  retain  the  $400  paid  them,  the  debt  due 
himself,  amounting  to  $40,  and  pay  the  balance  to  Wheeler's 
wife.  Reitz  and  Haney  were  moved  by  this  promise  and 
pretence,  and  in  consideration  thereof  assigned  the  certifi- 
cates to  Gwaltney.  Gwaltney  afterwards  sold  the  land  for 
$2,800,  and  failed  to  pay  any  part  thereof  to  Wheeler's  wife. 

It  was  held  that  Gwaltney,  having  obtained  the  land  for  a 
nominal  price,  upon  an  agreement  that  he  would  sell  it,  and 
out  of  the  price  which  he  might  receive  deduct  the  amount 
he  paid  for  it  and  the  sum  due  him,  would  he  compelled 
to  comply  with  his  agreement,  and  it  was  accordingly  en- 
forced in  Mrs.  Wheeler's  behalf. 

In  the  case  before  us,  it  is  not  claimed  that  there  was  any 
agreement  that  the  plaintiffs  were  to  receive  the  benefit  of  the 
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purchase,  by  having  the  lien  for  taxes  surrendered  to  them 
without  compensation.  It  might  well  have  been,  under  the 
circumstances,  that  Fred  W.  Munson  would  have  been  held 
estopped  from  setting  up  title  to  the  land,  after  having  pur- 
chased the  tax  lien  on  the  representation  that  he  was  doing 
so  in  the  interest  of  the  plaintiffs  and  for  their  protection. 
But  as  it  did  not  appear  that  he  was  in  fact  the  agent  of  the 
plaintiffs,  and  having  paid  for  the  tax  claims  with  his  own 
money,  he  and  those  claiming  through  him  were  entitled  to 
enforce  it  for  the  amount  actually  due. 

If  it  had  been  shown,  or  if  the  plaintiffs  had  proposed  to 
show,  that  Jones  sold  his  claim  for  a  sum  less  than  the  amount 
actually  due,  Qpon  an  agreement  that  the  plaintiffs  were  to 
have  the  benefit  of  the  reduced  price,  we  think  the  plaintiffs 
might  have  availed  themselves  of  the  contract.  The  evidence 
offered  does  not  go  to  this  extent.  The  proposition  was  simply 
to  show  that  Fred  W.  Munson  represented  that  his  wife  and 
the  plaintiffs  were  the  owners  of  the  land,  and  that  he  was 
negotiating  for  the  tax  lien  in  their  interest,  and  that  Jones 
transferred  it  to  Stephen  Munson  fora  sum  less  than  was  act- 
ually due  him  on  that  account.  It  was  not  proposed  to  show 
how  much  Jones  had  abated  of  the  amount  due,  or  that  it 
was  agreed  that  the  plaintiffs  should  have  the  benefit  of  such 
abatement. 

We  recognize  the  doctrine  to  the  fullest  extent  that  one 
who  purchases  property  under  a  representation  that  he  is  act- 
ing as  the  agent  of  another,  and  by  that  means  secures  a 
better  bargain  than  he  otherwise  would,  will  not  be  per- 
mitted to  profit  by  the  fraud.  The  most  that  equity  can 
do  in  such  a  case,  however,  is  to  decree  that  the  purchaser 
shall  be  held  to  be  a  trustee  for  the  person  for  whose  benefit 
the  purchase  was  made,  or  at  the  suit  of  the  vendor  set  the 
sale  aside.  But  it  will  not  require  the  purchaser  to  surrender 
the  property  to  the  person  for  whose  benefit  it  was  purchased, 
except  upon  equitable  terms.  As  there  is  nothing  here  to 
show  that  it  would  be  inequitable  to  require  the  plaintiffs  to 
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pay  the  amount  of  taxes,  etc.,  due,  and  which,  so  far  as  the 
facts  show,  were  paid  by  the  defendants,  we  think  the  court 
did  not  err  in  excluding  the  testimony. 

It  is  next  claimed  that  the  court  erred  in  computing  interest 
at  twenty-five  per  cent,  on  the  amount  of  taxes  paid  by  the 
defendants,  and  those  under  whom  they  claim. 

The  tax  sale  was  made  under  the  act  of  1872,  which  pro- 
vided for  interest  at  the  rate  of  twenty-five  per  cent.  By 
sections  3  and  4  of  the  set  of  March  6th,  1883,  it  is  provided 
that  the  rate  of  interest  shall  not  be  increased  above  twenty 
per  cent,  on  the  amount  paid  by  the  purchaser  at  tax  sales 
and  upon  taxes  subsequently  paid,  as  well  upon  sales  made 
under  prior,  as  under  laws  then  in  force.  The  interest  should 
have  been  computed  at  twenty  per  cent,  instead  of  twenty- 
five  per  cent.,  thus  making  the  aggregate  taxes  (558.25,  in- 
stead of  (640. 

The  only  other  error  complained  of  is  that  the  amount  as- 
sessed  for  the  improvements  made  by  the  defendants  on  the 
land  is  excessive.  The  defendant  Fred  W.  Munson  testi- 
fied that  the  improvements  on  the  land  cost  him  over  four 
hundred  dollars.  Some  of  the  plaintiffs'  witnesses  put  the 
value  of  the  improvements  at  much  less,  but  in  any  view  of 
the  case,  whether  the  court  allowed  for  the  contracts  for  fenc- 
ing, which  were  paid  for,  but  not  fully  completed,  when  the 
suit  was  commenced,  there  was  evidence  tending  to  sustain 
the  finding. 

As  it  thus  appears  that  the  errors  assigned  are  not  well 
founded,  except  as  to  the  amount  of  the  recovery,  the  judg- 
ment is  affirmed  upon  condition  that  the  appellees  shall,  within 
twenty  days  herefrom,  enter  in  the  court  below,  as  of  the  date 
of  the  judgment,  a  remittitur  of  the  sum  of  eighty-one  dollars 
and  seventy-five  cents.  Otherwise  the  judgment  will  be  re- 
versed, with  costs.  It  appears  from  the  record  that  on  the 
8th  day  of  October  the  appellees  consented  to  a  remittitur  of 
the  sum  above  mentioned,  but  as  this  consent  was  not  uncon- 
ditional, but  only  in  the  event  the  court  should  determine  to 
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adhere  to  a  previous  decision,  the  appeal  must  be  at  the  coats 
of  the  appellees.     Motion  to  retaz  costs  sustained. 
Filed  Jan.  6,  1886. 


Morris  v.  The  State. 


Cmmtnal  Law. — Continuance. —  Temporary  Postponement. — The  several  stat- 
utory provisions  concerning  the  continuance  of  causes  have  reference  as 
veil  to  the  temporary  postponement  of  the  trial  as  to  a  continuance  for 
the  term,  and  when  a  cause  is  postponed  until  a  later  day  in  the  term, 
it  is  in  legal  contemplation  continued. 

Sake.— Matter  of  Right.— Supreme  Court.— Practice.— Neither  a  continuance. 
for  the  term  nor  a  postponement  can  be  demanded  as  a  matter  of  right, 
except  upon  cause  shown ;  and  in  a  criminal  case  where,  immediately 
following  the  return  of  an  indictment,  the  defendant,  being  in  court, 
moves  for  a  postponement  till  the  following  day,  which  motion  is  not 
supported  by  affidavit  or  other  affirmative  showing,  the  refusal  of  the 
trial  court  to  sustain  such  motion  will  not  be  reviewed  by  the  Supreme 
Court. 

From  the  Perry  Circuit  Court. 
C.  H.  Mason  and  W.  Henning,  for  appellant. 
W.  A.  Land,  Prosecuting  Attorney,  and  E.  E.  Drumb,  for 
the  State. 

Niblack,  C.  J.— Cm  the  30th  day  of  June,  1885,  the  grand 
jury  of  Perry  county  returned  an  indictment  against  the  ap- 
pellant, Tobias  Morris,  for  an  assault  and  battery  with  intent 
to  commit  a  rape  on  the  person  of  one  Mary  Deorn,  a  girl 
about  fourteen  years  old.  The  appellant  entered  a  plea  of 
not  guilty  to  the  indictment  and  the  case  was  continued. 

On  the  4th  day  of  November  then  next  ensuing,  the  ap- 
pellant withdrew  his  plea  theretofore  entered  and  moved  to 
quash  the  indictment  on  account  of  some  alleged  irregularity 
in  the  organization  of  the  grand  jury  which  returned  it. 


458  SUPREME  COURT  OF  INDIANA, 

Morris  t.  The  Slate. 

This  motion  to  quash  the  indictment  was  sustained,  but  the 
grand  jury  of  the  county,  beiug  then  in  session,  returned  an- 
other indictment  on  the  same  day  against  the  appellant  for 
the  same  offence.  It  was  about  four  o'clock  in  the  afternoon 
when  this  latter  indictment  was  returned,  and  the  appellant, 
being  in  court  upon  his  recognizance  to  answer  any  further 
indictment  which  might  be  presented  against  htm,  moved 
that  the  trial  of  the  cause  should  be  postponed  until  the  next 
morning  to  allow  him  further  time  to  consult  counsel  and  to 
prepare  for  his  defence,  but  this  motion  was  overruled,  and 
he  was  required  to  submit  to  an  immediate  trial,  the  result 
being  a  verdict  of  guilty  as  charged  and  a  judgment  of  im- 
prisonment in  the  State's  prison  for  the  term  of  two  years. 

Questions  are  made  here  only  upon  the  refusal  of  the  cir- 
cuit court  to  postpone  the  trial  until  the  following  day,  and 
upon  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 

The  several  statutory  provisions  concerning  the  continu- 
ance of  causes  have  reference  as  well  to  the  temporary  post- 
ponement of  the  trial  of  causes  as  to  a  continuance  for  the 
-term,  and  when  a  cause  is  postponed,  either  until  a  later  day 
in  the  same  term,  or  until  the  next  term,  it  is  said  to  be,  and 
is,  iu  legal  contemplation,  continued.  Bicknell  Crim.  Pr.  217 ; 
Moore  Crim.  Law,  section  289;  Hubbard  v.  Slate,  7  Ind.  160. 

Motions  to  continue,  as  well  as  to  postpone,  are  addressed 
to  the  sound  discretion  of  the  court,  and  neither  a  continu- 
ance nor  a  postponement  can  be  demanded  as  a  matter  of 
light,  except  upon  cause  shown.  Buakirk  Pr.  224,  225; 
Moore  Crim.  Law,  section  287. 

The  decision  of  a  nisi  prius  court,  opon  any  matter  rest- 
ing in  its  sound  discretion,  may  be  reviewed  by  this  court, 
but  such  a  decision  will  not  be  either  reversed  or  disapproved, 
unless  affirmatively  shown  to  have  been  erroneous.  Works 
Indiana  Pr.,  section  738 ;  Detro  v.  State,  4  Ind.  200;  Jenkt 
-v.  State,  39  Ind.  I ;  Pate  v.  Tail,  72  Ind.  450. 

In  this  case  the  motion  to  postpone  the  trial  was  not  sup- 
ported either  by  affidavit  or  other  affirmative  showing,  and 
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hence  the  presumption  is  that  the  circuit  court  rightly  re- 
fused to  postpone  the  trial. 

The  appellant  testified  as  a  witness  in  his  own  behalf.  He 
did  not  deny  that  the  prosecuting  witness  had  been  feloni- 
ously assaulted  and  maltreated  as  she  claimed  to  have  been, 
but  based  his  defence  upon  the  ground  that  his  supposed 
connection  with  the  offence  was  the  result  of  a  mistaken 
identity;  that  it  was  not  he,  but  some' other  person,  who  had 
committed  the  offence  with  which  he  was  so  charged.  There 
was  evidence,  nevertheless,  tending  very  strongly  to  identify 
him  as  the  guilty  party  in  the  assault  and  other  violence 
which  was  committed  upon  the  prosecuting  witness. 

There  is  consequently  no  sufficient  reason  for  reversing  the 
judgment  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  6, 1886. 


Hadley  et  al.  v.  Musselman. 

Taxis.— Pervonal  Property. — Redemption.— Act  Repealed.— The  act  of  March 
I3th,  1875,  providing  for  the  redemption  of  personal  property  sold  for 
taxes,  was  repealed  by  the  act  of  March  29th,  1881,  concerning  taxation, 
which  makes  no  provision  for  redemption  from  such  sales. 

Saiuj.— Bailment. — Purchase  at  Tax  Sale  of  Bailed  Property  by  Bailee-  A 
bailee  for  hire,  In  possession,  who  is  nnder  no  contract  or  duty  to  pay 
(he  taxes  on  the  property  bailed,  may  buy  the  same  at  a  sale  for  taxes. 

Sam  e.— Sale  on  Cftrjtfmai  Day  Valid. — A  sale  of  property  for  taxes  made  on 
Christmas  day  is  valid. 

From  the  Johnson  Circuit  Court. 

W.  IT.  Ripley,  for  appellants. 

/.  L.  White  and  W.  J.  Buckingham,  for  appellee. 

Elliott,  J. — The  material  allegations  of  the  appellants' 
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complaint  are  these :  The  appellants  were  partners,  in  Feb- 
ruary, 1883,  doing  business  in  Marion  county,  and  in  that 
month  bought  a  saw-mill  of  A.  H.  Dutton ;  this  mill  was 
situated  in  Brown  county;  prior  to  the  purchase  Dutton  had 
leased  the  mill  to  one  Reese,  who  had.  sub-leased  it  to  Mus- 
selman,  the  appellee.  The  original  lease  was  executed  oil 
the  second  day  of  March,  1882,  and  the  first  year  expired  in 
March,  1883.  In  February,  1883,  the  appellants  attempted 
to  take  possession  of  the  mill,  but  they  were  resisted  by  the 
appellee,  who  claimed  the  right  to  hold  it  until  March,  1884, 
and  appellants  were  compelled  to  yield  to  his  claim.  They 
had  no  knowledge  of  the  existence  of  the  lease  until  after 
their  purchase  from  Dutton.  Before  the  expiration  of  the 
lease,  December  25th,  1884,  the  mill  was,  without  the  knowl- 
edge of  the  appellants,  sold  for  taxes.  The  mill  is  alleged  to 
be  personal  property,  and  to  be  of  the  value  of  one  thousand 
dollars.  The  appellee,  then  in  possession  of  the  mill,  pur- 
chased it  for  eighty-one  dollars,  and  claims  to  hold  it  as  a 
purchaser.  Within  thirty  days  after  the  sale  the  appellants 
tendered  him  ninety-eight  dollars,  which  was  the  amount  of 
his  bid  with  penalty  and  charges  added.  The  tender  was  re- 
fused on  the  ground  that  the  law  did  not  permit  a  redemp- 
tion of  personal  property  sold  for  taxes. 

We  have  followed  the  language  of  counsel  in  giving  a  sum- 
mary of  the  complaint,  although  we  think  the  terms  "  lease," 
"  sub-lease,"  and  the  like,  are  not  properly  used,  since  they, 
in  strictness,  refer  only  to  the  demise  of  real  estate.  If  the 
mil)  is  personal  property  the  party  in  possession  is  a  bailee  for 
hire,  and  not  a  lessee. 

The  first  question  argued  is  thus  stated  by  counsel:  Is  the 
act  of  March  13th,  1875,  entitled  "An  act  to  provide  for  the 
redemption  of  personal  property  sold  for  taxes,"  still  in  force? 
Settled  rules  require  us  to  decide  this  question  against  the  ap- 
pellants.. The  act  of  March  29th,  1881,  entitled  "An  act  con- 
cerning taxation,"  covers  the  entire  subject  of  taxation,  em- 
bracing sales  for  taxes  and  redemptions  from  such  sales,  and 
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repeals  all  prior  acts  upon  the  subject.  The  act  of  1881  con- 
tains fall  and  explicit  provisions  respecting  the  sale  of  per- 
sonal property,  but  makes  no  provision  for  redemption  from 
such  sales.  The  case  is,  therefore,  within  the  rule  that  where 
a  new  statute  covers  the  whole  subject-matter  of  an  old  one, 
adds  new  provisions  and  makes  changes,  former  laws  upon 
the  same  subject  are  repealed.  President  Peru,  etc.,  R.  B.  Co. 
v.  Bradehaw,  6  Ind.  146;  Longlois  v.  Longlois,  48  Ind.  60; 
Wagoner  v.  State,  90  Ind.  504,  and  auth.  cited  p.  607.  There 
is,  however,  more  than  a  repeal  by  implication,  for  in  the  act 
of  March  29th,  1881,  it  is  provided  that  "All  laws  and  parts 
of  laws  within  the  purview  of  this  act  are  hereby  repealed, 
except '  an  act  to  levy  an  annual  tax  for  the  purpose  of  raising 
revenue,*  approved  March  3,  1877." 

The  second  question  presented  by  the  record  is  thus  stated 
by  the  appellants'  counsel : 

"  2.  Can  a  tenant  or  bailee  of  personal  property,  residing 
and  holding  such  property  in  a  county  in  this  State  other  than 
the  county  of  which  the  owners  are  residents,  acquire  an  ab- 
solute valid  title  to  such  property  adverse  to  the  owners 
through  a  sale  by  the  county  treasurer  of  the  property  to  sat- 
isfy the  taxes  assessed  against  such  property,  the  taxes  having 
been  assessed  and  the  sale  had  during  the  term  of  tenancy  or 
bailment,  the  owners  having  no  notice  or  knowledge  of  the 
sale?" 

The  authorities  are  against  the  appellants  upon  the  question 
of  the  right  of  a  lessee  or  bailee  in  possession  to  buy  prop- 
erty at  a  sale  for  taxes.  Where  the  person  who  buys  is  under 
a  contract  or  duty  to  pay  the  taxes  he  can  not  become  a  pur- 
chaser, but  where  there  is  no  contract  and  no  duty  he  may 
bay.  Garwood  v.  Hastings,  38  Gal.  216  J  McMinnv.  Whelan, 
27  Cal.  300;  Bowman  v.  Coekrill,  6  Kan.  311;  Netlia.v. 
Latkrop,  22  Wend.  121 ;  Skarpe  v.  Kelley,  5  Denio,  431 ; 
Buckley  v.  Taggart,  62  Ind.  236,  see  pp.  238,  239;  2  Desty 
Taxation,  938.     This  rule  denies  to  a  mortgagor,  and  to  one 
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in  possession  claiming  title,  a  right  to  buy,  but  does  not  deny 
it  to  a  bailee  for  hire.     Cooper  v.  Jackson,  99  Ind.  666. 

The  case  of  Bendtr  v.  Stewart,  75  lad.  88,  is  not  in  point 
The  ruling  there  applies  to  one  in  possession  as  a  tenant  in 
common,  but  it  does  not  apply  to  one  in  possession  under  a 
lease  or  contract  of  bailment  for  hire.  There  is  a  well  de- 
fined distinction  between  the  two  classes  of  cases,  and  the 
rule  in  the  one  class  does  not  govern  in  the  other. 

The  third  question  is  this:  Is  a  sale  for  taxes  made 
on  Christmas  day  valid?  Our  statute  makes  Christmas  a 
holiday  in  one  respect,  and  in  one  only,  and  that  U  in  re- 
gard to  commercial  paper,  and  we  can  find  no  rule  of  our 
common  law  making  it  a  legal  holiday  as  to  any  other  nut- 
ter. It  was  made  a  holiday,  or,  as  it  was  called,  a  holy  day,  by 
a  statute  of  Edward  VI.,  but  this  statute  was  abrogated  by 
Queen  Mary.  It  was,  however,  revived  during  the  reigns  of 
Queen  Elizabeth  and  King  James  I.  The  statute  created 
numerous  holidays,  but  they  were  reduced  by  a  statute  of 
William  IV.  to  Sunday,  Easter  Monday,  Easter  Tuesday 
and  Christmas  day.  There  are,  it  is  said,  two  kinds  of  holi- 
days, ecclesiastical  and  state;  the  former  established  by  the 
church,  the  latter  by  the  state.  In  this  country  we  can  not 
recognize  the  ecclesiastical  holidays,  for  we  have  no  estab- 
lished church,  and  affairs  of  state  are  carefully  separated 
from  ecclesiastical  matters.  The  statute  of  William  IV.  is  not 
part  of  our  law,  and  the  statutes  of  Queen  Elizabeth  and  Kins 
James  I.,  although  enacted  prior  to  the  fourth  year  of  the 
reign  of  that  King,  can  not  be  considered  as  part  of  the 
body  of  the  law  which  governs  us,  because  those  statutes  are 
so  blended  and  connected  with  ecclesiastical  matters  as  to  be 
inconsistent  with  the  State  and  Federal  constitutions.  It  has 
been  held  that,  at  common  law,  ministerial,  but  not  judicial 
acts,  might  be  lawfully  performed  on  Sunday  in  the  absence 
of  a  prohibitory  statute.  Cory  v.  Silcox,  5  Ind.  370;  Klan 
v.  Coats,  18  Ind.  153. 

If  Sunday  can  not  be  considered  as  a  holiday  in  the  ab- 
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sence  of  a  statute  so  declaring,  it  is  quite  clear  that  Christ- 
mas can  not  be.  That  it  has  not  been  so  regarded  is  evident 
from  the  feet  that  it  was  found  necessary  to  enact  a  statute 
making  it  a  holiday  in  regard  to  commercial  paper. 

As  there  is  neither  a  statute  nor  a  rule  of  the  common  law 
prohibiting  the  sale  of  property  for  taxes  on  Christmas  day, 
we  can  not  hold  that  a  sale  made  on  that  day  is  void,  how- 
ever much  we  may  doubt  the  wisdom  and  propriety  of  mak- 
ing sales  on  that  day. 

Judgment  affirmed. 

Filed  Oct.  30, 1885 ;  petition  for  a  rehearing  overruled  March  12, 1886. 


No.  12,105. 

Freshoub  et  al.  v.  The  Loganspobt  and  Northern 

Turnpike  Company  et  al. 

Highway. — Appeal  from  County  Cammixtionere. — Diematal. — An  appeal  to 
the  circuit  court  will  not  lie  from  an  order  of  the  county  commission  era 
appointing  viewers  to  report  upon  the  public  utility  of  a  proposed  high- 
way, and  when  taken  it  should  be  dismissed  summarily.' 

Same. — Janrdiciion.  —  A  proceeding  for  the  location  of  a  highway  remains 
under  the  jurisdiction  of  the  county  commissioners  until  by  some  order 
or  decision  it  is  substantially  ended. 

Practice. — Ditmmai  of  Appeal. — Bill  of  Exception. — It  is  only  where  a 
motion  to  dismiss  an  appeal  rests  upon  matters  not  apparent  on  the  face 
of  the  record  itself  that  a  bill  of  evoeptions  ia  necessary  to  present  it 

From  the  Cass  Circuit  Court. 

S.  T.  McGmnell  and  D.  B.  MeOonneU,  for  appellants. 

D.  C.  Justice,  for  appellees. 

Mitcheix,  J.— On  the  13th  day  of  September,  1881, 
George  Fresbour  and  thirty-five  others,  alleging  that  they 
were  resident  freeholders  and  householders  of  Cass  county, 
residing  in  the  vicinity  of  a  proposed  highway,  filed  their  pe- 
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tition  with  the  board  of  commissioners  of  Cass  county  pray- 
ing for  the  location  of  a  highway  on  a  line  described. 

On  the  same  day  the  Logansport  and  Northern  Turnpike 
Company,  and  the  Logansport  and  Pleasant  Grove  Turnpike 
Company  appeared  before  the  board  and  moved  to  dismiss  the 
petition  for  certain  causes  assigned  in  writing.  The  motion 
to  dismiss  was  overruled. 

The  turnpike  companies  then  filed  their  remonstrance  or 
"  answer  "  to  the  petition.  The  substance  of  the  answer  was, 
that  on  the  3d  day  of  December,  1877,  Freshour  and  others 
filed  their  petition  before  the  same  board  praying  for  the  lo- 
cation of  a  highway  along  the  identical  route  described  in 
the  petition  then  presented.  That  such  proceedings  were  had 
thereon,  that  on  the  12th  day  of  March,  1879,  a  report  of 
viewers  was  presented  to  the  board  by  which  damages,  amount- 
ing in  the  aggregate  to  over  five  hundred  dollars,  were  awarded 
to  certain  persons  whose  lands  would  be  affected  by  the  location 
of  such  highway.  That  the  board,  not  deeming  the  proposed 
highway  of  sufficient  public  utility  to  justify  the  payment  of 
the  damages  awarded  out  of  the  public  treasury,  made  an 
order  that  when  the  damages  were  paid  by  the  petitioners  the 
proposed  highway  should  be  established  and  opened. 

The  board  held  this  remonstrance  insufficient,  and  there- 
upon made  an  order  appointing  viewers  to  view  and  report 
upon  the  utility  of  the  proposed  highway. 

The  turnpike  companies  appealed  from  this  order  to  the 
circuit  court.  The  record  shows  that  at  the  November  term, 
1882,  of  the  Cass  Circuit  Court,  the  plaintiffs'  motion  to  dis- 
miss the  appeal  was  overruled,  to  which  ruling  they  excepted, 
and  five  days'  time  was  given  them  in  which  to  file  a  bill  of 
exceptions. 

The  record  does  not  disclose,  except  as  it  may  be  inferred 
from  the  foregoing  recital,  that  a  motion  to  dismiss  the  ap- 
peal was  filed. 

After  the  motion  to  dismiss  was  overruled,  the  remon- 
strants, by  Jeave  of  court,  filed  additional  answers,  present- 
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ing  various  matters  in  bar  of  the  right  of  the  petitioners  to 
continue  the  prosecution  of  their  petition. 

The  principal  grounds  set  up  to  defeat  the  petition  were, 
that  the  petition  omitted  the  name  of  a  land-owner  whose 
lands  would  be  affected  by  the  location  of  the  highway.  The 
proceedings  and  assessment  of  damages  referred  to  in  the  re- 
monstrance filed  before  the  board  of  commissioners  were  also 
pleaded  in  bar. 

Upon  issues  made  on  the  answers  thus  filed  a  trial  was  had 
in  the  circuit  court,  finding  for  the  defendants,  and,  over  a 
motion  for  a  new  trial  and  in  arrest,  a  general  judgment  was 
entered  against  the  petitioners  that  they  take  nothing  by  their 
petition. 

It  is  made  a  question  whether  the  circuit  court  acquired 
jurisdiction  by  the  appeal  as  taken.  The  appointment  of 
viewers  by  the  board  upon  the  application  of  the  petitioners 
being  a  mere  interlocutory  order,  made  in  the  coarse  of  a  pro- 
ceeding which  had  not  progressed  to  final  judgment,  the 
-question  is,  did  an  appeal  lie  from  such  order  ? 

Preliminary  to  the  decision  of  this  question,  we  are  re- 
quired to  determine  whether  the  motion  to  dismiss  the  appeal 
is  so  presented  as  that  the  question  is  before  us.  The  con- 
tention is  made  that  because  the  motion  to  dismiss,  and  the 
reasons  upon  which  it  was  made,  are  not  in  the  record  by 
bill  of  exceptions,  no  question  is  presented  in  that  regard. 
It  is  only  when  snch  motion  relates  to  a  collateral  matter, 
that  is,  a  matter  not  apparent  on, the  face  of  the  record  itself, 
that  a  bill  of  exceptions  is  necessary  to  present  it. 

The  jurisdiction  of  the  circuit  court  depended  upon  whether 
the  order  appointing  viewers  was  one  from  which  an  appeal 
would  lie.  If  an  appeal  could  properly  have  been  taken,  the 
court  had  jurisdiction.  If  it  could  not  be  taken,  the  court 
had  no  jurisdiction.  All  the  facts  necessary  to  determine  the 
question  were  in  the  record,  and  "Where  full  information  and 
all  essential  facts  are  shown  in  the  record,  no  bill  of  excep- 
Vol.  104.— 30 
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tioDB  is  necessary."  Doctor  v.  Hartman,  74  Ind.  221;  lied- 
inbo  v.  Frets,  99  Ind.  468.  If,  in  fact,  the  court  had  no 
jurisdiction  to  proceed,  a  formal  motion  to  dismiss  was  not 
necessary.  The  court  should  have  dismissed  the  case  sum- 
marily. In  the  case  of  Washington  Ice  Go.  v.  Lay,  103  Ind. 
48,  which  is  relied  on  by  the  appellees,  a  motion  to  dismiss 
was  made  for  want  of  sufficient  notice  of  the  filing  of  the 
petition.  The  motion  related  to  a  collateral  matter,  in  no 
manner  involving  the  jurisdiction  of  the  court,  and  it  was 
correctly  held  that  a  bill  of  exceptions  was  necessary  to  pre- 
sent the  question.  The  case  is  not  applicable  to  the  question 
as  presented  here.  The  order  of  the  board  from  which  the 
appeal  was  taken  was  not  such  a  decision  as  that  an,  appeal 
could  be  taken  from  it. 

The  case  before  us  is,  in  many  respects,  similar  to  that  of 
Logan  v.  Kiser,  25  Ind.  393.  In  that  case  a  petition  was 
presented  to  the  board  of  commissioners  praying  for  the  es- 
tablishment of  a  highway.  Logan  appeared  and  filed  what 
he  called  an  answer  in  bar,  in  which  he  set  up  that  an 
effort  had  been  made  by  other  petitioners,  some  ten  years  be- 
fore, to  obtain  the  location  of  the  highway  then  prayed 
for,  and  that  the  proceedings  had  never  been  prosecuted  to  a 
conclusion.  This  answer  was  held  insufficient.  Before  any 
final  action  by  the  board,  Logan  appealed  to  the  circuit  court. 
It  is  said  in  that  case,  the  "  court  ought  summarily  to  have 
dismissed  the  appeal."  So  in  this  case,  until  an  order  was 
made  by  the  board  of  commissioners  putting  an  end  to  the 
proceeding  before  it,  in  some  way,  there  was  no  decision 
from  which  an  appeal  could  be  taken.  Smith  v.  Scearce,  34 
lod.  285. 

If  it  were  allowable  to  appeal  from  every  order  which  a 
hoard  of  commissioners  is  required  to  make  during  the  prog- 
ress of  a  proceeding  for  the  location  of  a  highway,  and  thus 
arrest  it,  the  establishing  of  a  highway  might  be  delayed 
indefinitely. 

A  proceeding  for  the  location  of  a  highway  remains  within, 
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and  subject  to,  the  jurisdiction  of  the  hoard  of  commissioners, 
until  by  some  order  or  decision  made  by  such  hoard  the  pro- 
ceeding is  substantially  ended.  Where  such  a  decision  is 
made,  an  appeal  may  be  taken  by  any  person  considering 
himself  aggrieved.  Upon  6uch  appeal  the  circuit.court  ac- 
quires jurisdiction  to  try  the  case  de  novo  and  determine  all 
such  questions  and  issues  as  have  been  made  before  the  board, 
or  which  may  be  made  by  proper  amendment  in  the  court  to 
which  the  appeal  is  taken.  Green  v.  Elliott,  86  Ind.  53 ; 
Tarley  v.  Oldham,  68  Ind.  114. 

The  court  erred  in  overruling  the  motion  to  dismiss  the 
appeal.  The  judgment  is  reversed  with  costs,  with  direc- 
tions to  the  court  below  to  dismiss  the  appeal. 

Filed  Jan.  7,  1886. 
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CiiDfUfAi  Law.— Indictment.— Vmve.— An  indictment  which  alleges  the  {jjj   if 

commission  of  a  crime  in  a  certain  county,  but  which  does  not  name  the  jw   JtiT 

State  in  the  body  thereof,  sufficiently  lays  the  venae  if  theState  is  named  j"     '* 

in  the  caption  and  tipper  marginal  title,  which  are  a  preliminary  part  w   ix 

of  the  indictment.  104 "hit 

Same.-- -.Rape,    -Txtstrnction.     Theory  and  Testimony  cf  J)efenda.nt.-  Where,  in  ["   **, 

a  trial  on  an  indictment  for  rape,  the  defendant  testifies  that  the  act  of  153   Ms 

intercourse  took  place,  bat  with  the  consent  of  the  prosecuting  witness,  MT  «'| 

he  thereby  commits  himself  to  that  line  of  defence,  and  the  court  in  in-  —   "J 

Btrncting  the  Jury  may  assume  that  such  act  of  intercourse  occurred.  |im   28» 

Bake. — Moral  Charadei-  and  Reputation  far  Chastity  qf  Prosecuting  Witness. —  104   407 

For  instructions  on  this  subject  see  opinion.  '         ™ 

Sake. — Attempted  Heaps  of  Defendant.— An  instruction  to  the  effect  that  168  623 
if  the  defendant,  while  in  the  custody  of  the  sheriff,  attempted  to  escape 
from  such  custody,  this  would  be  a  circumstance  to  be  considered  by  the 
jury  in  connection  with  all  the  other  evidence,  to  aid  them  in  determin- 
ing the  question  of  guilt  or  innocence,  is  proper,  there  being  evidence 
tending  to  prove  such  attempt. 

Bake.— Testimony  of  Defendant— Credibility  of  Witnesses.— An  instruction  to 
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the  effect  that  the  defendant's  testimony  should  be  weighed  as  that  of  any 
other  witness,  and  that  his  interest,  his  manner,  and  the  probability  or 
improbability  of  his  testimony  should  be  considered,  with  all  the  other 
circumstances,  states  the  law  correctly. 
SAKE. — Presumption  of  Innocence. — Beanonabit  Doubt. — An  instruction  that 
"the  rule  of  law  which  throws  around  the  defendant  the  presumption 
of  Innocence,  and  requires  the  State  to  establish  beyond  a  reasonable 
doubt  every  material  fact  averred  in  the  indictment,  is  not  intended 
to  shield  those  who  are  actually  guilty  from  just  and  merited  punish- 
ment, but  is  a  humane  provision  of  the  law,  which  is  intended  for  the 
protection  of  the  innocent,  and  to  guard  so  far  as  human  agencies 
can  against  the  conviction  of  those  unjustly  accused  of  crime,"  is  not 


Same. — Instruction, — In  a  trial  on  an  indictment  for  rape,  where  the  act 
of  intercourse  is  admitted  by  the  defendant  in  his  testimony,  the  failure 
of  the  court  to  instruct  the  jury  that  they  may  find  the  defendant  guilty 
of  assault  and  battery,  or  assault  and  battery  with  intent  to  commit  s 
rape,  is  not  error. 

Same. — Rape.— Degree  of  Betistance  Bapiirtd  of  Prosecuting  Witnext.— Improi- 
ecution  for  rape  it  is  incumbent  on  the  State  to  show  that  the  prosecuting 
witness  had  resisted  with  all  the  means  within  her  power,  bnt  the  nature 
and  extent  of  resistance  which  ought  to  be  reasonably  expected  in  each 
particular  case  depends  upon  the  peculiar  circumstances  attending  it. 

Bake. — Muamduet  of  Proeecvting  Attorney  in  Opening  Statement. — Pradke,— 
While  the  use  of  opprobrious  epithets  toward  the  defendant  by  the  pros- 
ecuting attorney  in  his  opening  statement  is  such  a  breach  of  profes- 
sional decorum  as  would  justify  the  trial  court  in  restraining  him,  yet 
it  is  not  of  sufficient  importance  to  justify  the  Supreme  Court  in  a  re- 
versal of  the  judgment. 

Sake — Bight  of  Jury  to  Determine  the  Lax. — While  in  a  criminal  case  the 
jury  may  determine  the  law  for  themselves,  they  are  not,  strictly  speak- 
ing, the  sole  judges  of  the  law  of  the  case,  neither  may  they  disregard 
the  law;  andan  Instruction  which  informed  the  jnry  that,  "even  if  all  toe 
facts  alleged  in  the  indictment  are  established  beyond  a  reasonable  doubt, 
you  have  still  the  right  to  determine  whether  or  not  such  facts,  when  so  es- 
tablished, constitute  a  public  offence  under  the  laws  of  the  State,  and  if 
you  determine  that  they  do  not,  you  have  the  right  to  acquit  the  defend- 
ant," was  properly  refused  as  implying  an  unnecessarily  extreme  con- 
struction of  the  constitutional  light  of  a  jury  In  a  criminal  case.  . 

From  the  Noble  Circuit  Court. 

H.  6.  Zimmerman,  F.  Prickett,  L.  H.  Wrigley  and  8.  M. 
Heneh,  for  appellant. 

F.  T.  Hord,  Attorney  General,  H.  C.  Peterson  and  B.  P- 
Barr,  for  the  State. 
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Niblack,  C.  J. — This  was  a  criminal  prosecution  based 
upon  the  following  indictment : 
"  State  op  Indiana,  Noble  County,  ss. 

"  In  the  Noble  Circuit  Court,  of  the  June  term,  1884. 
"  State  of  Indiana  v.  John  Anderson.    Indictment. 

"The  grand  jury  of  the  county  of  Noble,  upon  their  oath, 
do  present  that  John  Anderson,  on  the  18th  day  of  June, 
1884,  at  the  county  of  Noble,  in  and  upon  one  Josephine 
Fielding,  a  woman,  did  forcibly  and  feloniously  make  an 
assault,  and  her,  the  said  Josephine  Fielding,  then  and  there, 
forcibly  and  against  her  will,  feloniously  did  ravish  and  car- 
nally know,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
State  of  Indiana." 

Anderson,  the  defendant  below  and  the  appellant  here, 
moved  to  quash  the  indictment,  upon  the  ground  that  it  was 
not  charged  with  sufficient  certainty  that  the  crime  was  com- 
mitted in  Noble  county,  in  this  State.  The  circuit  court 
nevertheless  overruled  the  motion  to  quash  the  indictment, 
and  a  trial,  which  ensued,  resulted  in  the  jury  finding  the  ap- 
pellant guilty  as  charged,  and  in  a  judgment  that  he  be  im- 
prisoned in  the  State's  prison  for  the  term  of  five  years. 
Numerous  questions  were  reserved  upon  the  proceedings  be- 
low. 

While  the  indictment  was  not  as  full,  formal  and  explicit 
as  the  old  forms  required,  and  as  it  might  easily  have  been 
made,  it  was,  notwithstanding,  a  substantially  good  indict- 
ment under  our  present  criminal  code,  which,  for  many  pur- 
poses at  least,  makes  the  caption  and  upper  marginal  title  a 
preliminary  part  of  an  indictment.  R.  S.  1881,  sections  1732, 
1733 ;  Moore  Crim.  Law,  sections  165, 166 ;  1  Bishop  Crira. 
Proc.,  section  377.    8ee,  also,  section  1766,  R.  S.  1881. 

The  plain,  and  indeed  only  fair  inference  from  the  indict- 
ment, considered  with  reference  to  all  its'  parts,  was  that  the 
county  of  Noble,  in  which  the  offence  was  charged  to  have 
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been  committed,  was  the  county  of  that  name  situate  within 
and  constituting  a  part  of  this  State, 

The,  prosecuting  witness  testified  that  the  appellant  had 
sexual  intercourse  with  her  twice  while  she  was  alone  with 
him  in  the  woods  near  Rome  City,  on  the  day  named  in  the 
indictment,  and  that  on  both  occasions  the  intercourse  was 
forcible  and  against  her  will.  The  appellant,  who  became  a 
witness  in  hU  own  behalf,  admitted  the  acts  of  sexual  inter- 
course testified  to  by  the  prosecuting  witness,  at  the  times 
and  places  indicated  by  her,  but,  in  extenuation,  claimed,  and 
very  positively  asserted,  that  both  acts  of  intercourse  were 
with  her  full  and  free  consent. 

As  applicable  to  the  issue  thus  made  by  the  evidence,  the 
court  instructed  the  jury  as  follows: 

"  If  you  find  from  the  evidence  in  this  case  that  an  act  of 
sexual  intercourse  did  take  place  between  the  defendant  and 
the  prosecuting  witness,  as  averred  in  the  indictment,  the 
question  as  to  whether  or  not  the  prosecuting  witness  volun- 
tarily consented  to  such  act  is  a  question  of  fact  for  you  to 
determine  from  the  evidence  in  the  case. 

"The  defendant  insists  that  she  did  thus  voluntarily  con- 
sent thereto,  and  that  he  used  no  force  or  coercion  of  any 
kind  to  compel  such  consent,  but  that  she  yielded  to  his  de- 
sires upon  his  request  alone. 

"  While  the  prosecution  insists  that  she  did  not  voluntarily 
consent,  but  that  she  resisted  to  the  full  extent  of  her  ability, 
and  only  yielded  when  her  will  was  overpowered,  and  that 
if  she  finally  submitted  to  her  fate  it  was  against  her  will  and 
for  fear  of  more  serious  consequences. 

"  You  are  to  say  from  the  evidence  which,  if  either,  is 
right.  And  if,  after  giving  due  weight  to  all  the  evidence, 
you  find  the  prosecuting  witness  did,  voluntarily,  consent  to 
such  act  of  intercourse,  and  not  under  coercion,  you  should 
acquit ;  but  if  you  find,  beyond  a  reasonable  doubt,  that  the 
act  was  by  force,  and  against  her  will,  and  find  the  other  facts 
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averred  in  the  indictment  established  beyond  a  reasonable 
doubt,  you  should  convict." 

The  appellant  assails  this  instruction  for  the  alleged  reason 
that  it  injuriously  restricted  him  to  a  single  theory  in  his  de- 
fence, since  he  had  the  right,  up  to  the  last  moment,  to  elect 
upon  what  ground  he  would  base  his  defence.  When  the 
trial  began  the  appellant  had  an  election  as  to  the  ground 
upon  which  he  would  rest  his  defence.  Having,  however, 
elected  to  take  the  stand  as  a  witness  and  to  admit  all  the 
material  matters  charged  against  him,  except  the  alleged  for- 
cible and  felonious  character  of  the  sexual  intercourse,  he 
thereby  committed  himself  to  a  single  theory  in  his  defence, 
for  the  obvious  reason  that  by  his  admissions,  he  had  ren- 
dered any  and  every  other  line  of  defence  unavailable.  The 
instruction  in  question  was  not,  therefore,  open  to -the  objec- 
tion urged  against  it.  The  court  also  instructed  the  jury  as 
follows : 

"  Evidence  has  been  introduced  as  to  the  moral  character 
of  the  prosecuting  witness,  and  as  to  her  reputation  for  chas- 
tity and  virtue.  You  are  not  to  understand  from  this  that 
a  rape  can  not  be  committed  on  a  woman  of  bad  moral  char- 
acter. A  woman  may  be  a  common  prostitute  and  may  still 
be  the  victim  of  a  rape.  This  evidence  has  been  introduced 
only  for  the  purpose  of  affecting  her  credibility  as  a  witness, 
and  as  a  circumstance  affecting  the  probability  of  the  act  of 
intercourse  being  voluntary  or  against  her  will,  upon  the 
theory  that  a  person  of  bad  moral  character  is  less  likely  to 
speak  the  truth  as  a  witness  than  one  of  good  moral  char- 
acter, and  that  a  woman  who  is  chaste  and  virtuous  will 
be  less  likely  to  consent  to  an  act  of  illicit  carnal  intercourse 
than  one  who  ie  unchaste.  So  that  whatever  conviction  this 
evidence  may  produce  in  your  minds  as  to  whether  she  is  of 
good  or  bad  moral  character,  or  as  to  whether  she  is  chaste 
or  unchaste,  you  will  treat  it  as  a  circumstance  affecting  her 
credibility  to  aid  you  in  determining  whether  her  story  is 
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true  or  false,  and  the  act  of  intercourse  voluntary  or  against 
her  will." 

There  was  evidence  to  which  this  instruction  was  applica- 
ble, and,  in  the  connection  in  which  it  was  given,  it  stated 
the  law  aptly  and  appropriately. 

The  court  further  instructed  the  jury  in  these  words: 

"  Evidence  has  been  introduced  as  to  an  attempted  escape 
from  jail  by  the  defendant  while  in  the  custody  of  the  sheriff 
of  this  county  on  this  charge.  If  you  find  from  the  evidence 
that  defendant  did  thus  attempt  to  escape  from  custody,  this 
is  a  circumstance  to  be  considered  by  you  in  connection  with 
all  the  other  evidence  -to  aid  you  in  determining  the  question 
of  his  guilt  or  innocence." 

There  was  evidence  tending  to  prove  that  within  a  short 
time  after,  the  18th  day  of  June,  1884,  the  appellant  was  com- 
mitted to  the  common  jail  of  Noble  county  upon  the  charge 
contained  in  the  indictment  in  this  case,  and  that,  not  long 
after  he  was  so  committed,  he  made  a  vigorous  and  nearly 
successful  effort  to  escape  from  that  jail.  That  effort  to  es- 
cape constituted  a  circumstance  which  the  jury  were  author- 
ized to  consider  in  connection  with  the  other  evidence  in  the 
cause,  and,  in  that  view,  we  see  no  error  in  the  instruction 
given  in  relation  to  it  as  above.  Whart.  Grim.  Ev.,  section 
750. 

The  court  still  further  instructed  the  jury  that,  "  In  de- 
termining the  weight  to  be  given  the  testimony  of  the  dif- 
ferent witnesses  you  should  take  into  account  the  interest  or 
want  of  interest  they  have  in  the  case,  their  manner  on  the 
stand,  the  probability  or  improbability  of  their  testimony 
with  all  other  circumstances  before  you,  which  can  aid  you 
in  weighing  their  testimony.  The  defendant  has  testified  as 
a  witness,  and  you  should  weigh  his  testimony  as  you  weigh 
that  of  any  other  witness.  Consider  his  interest  in  the  result 
of  the  case,  his  manner  and  the  probability  or  improbability 
of  his  testimony." 

This  instruction  also  appears  to  us  to  have  stated  the  law 
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correctly  on  the  general  subject  of  the  credibility  of  wit- 
nesses, and  was  pertinent  to  much  of  the  evidence  which  the 
jury  had  to  consider  in  making  up  their  verdict.  Nelson  v. 
Force,  55  Ind.  455 ;  Canada  v.  Curry,  73  Ind.  246 ;  Fisher 
v.  Slate,  11  Ind.  42 ;  Woollen  v.  Whitacre,  91  Ind.  502 ;  Dodd 
v.  Moore,  SI  Ind.  522 ;  Overton  v.  Rogers,  99  Ind.  595. 

In  addition  to  the  foregoing  instructions  and  many  others 
upon  which  no  question  is  made  here,  the  court  told  the  jury 
that,  "  The  rule  of  law  which  throws  around  the  defendant 
the  presumption  of  innocence  and  requires  the  State  to  estab- 
lish, beyond  a  reasonable  doubt,  every  material  feet  averred 
in  the  indictment,  is  not  intended  to  shield  those  who  are  act- 
ually guilty,  from  just  and  merited  punishment,  but  is  a  hu- 
mane provision  of  the  law  which  is  intended  for  the  protec- 
tion of  the  innocent  and  to  guard,  so  fer  as  human  agencies 
can,  against  the  conviction  of  those  unjustly  accused  of 
crime."  Objections  are  made  to  this  instruction,  but  no 
question  is  made  upon  it  which  we  feel  called  upon  to  spe- 
cially notice.  It  is  nothing  more  than  a  substantial  repeti- 
tion of  what  has  heretofore,  in  some  form,  received  the  ap- 
probation oT  this  court,  aud  notably  so  in  the  recent  case  of 
Stout  v.  State,  90  Ind.  1 ;  see,  also,  Turner  v.  State,  102  Ind. 
425.  By  an  instruction  known  as  No.  4,  the  court  told  the 
jury  that  an  indictment  for  rape  involved  also  a  charge  of 
an  assanlt  and  battery,  and  that  if  the  evidence  warranted 
such  a  conclusion,  the  appellant  might  be  acquitted  of  the 
charge  of  rape,  and  found  guilty  of  ad  assault  and  battery 
only.  By  s  further  instruction,  known  as  No.  14,  the  court 
submitted  to  the  jury  a  form  for  their  verdict  in  case  they 
should  find  the  defendant  guilty  of  rape  as  charged ;  also 
gave  to  the  jury  a  form  for  a  verdict  in  the  event  that  they 
might  find  the  defendant  guilty  of  an  assault  and  battery 
only.  It  is  contended  that  both  of  these  instructions  were 
injurious  to  the  appellant,  since  they  both  failed  to  inform 
the  jury  that,  under  the  indictment,  he  might  have  been 
found  guilty  of  an.  assault  and  battery  with  intent  to  commit 
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a  rape.  But,  as  has  been  seen,  there  was  nothing  in  the  evi- 
dence tending  to  make  out  either  a  case  of  assault  and  bat- 
tery only,  or  of  assault  and  battery  with  intent  to  commit  a 
rape.  The  sexual  intercourse  complained  of  having  been 
admitted  by  the  appellant,  only  one  question  remained,  and 
that  was,  whether  it  took  place  under  circumstances  which 
constituted  it  a  rape,  or  only  an  ordinary  case  of  fornication 
or  adultery.  The  circuit  court  might,  therefore,  have  well 
omitted  to  instruct  the  jury  that  the  appellant  could,  under 
the  indictment,  be  found  guilty  of  an  assault  and  battery  only, 
and  for  the  same  reason  there  was  no  error  in  the  failure  of 
that  court  to  tell  the  jury  that  upon  an  indictment  for  rape 
the  defendant  might  be  convicted  of  an  assault  and  battery 
with  intent  to  commit  a  rape. 

The  appellant  asked  the  court  to  instruct  the  jury  in  effect 
that  a  woman,  assaulted  with  the  intent  to  commit  a  rape 
upon  her,  is  expected  to  bite,  if  she  has  teeth,  to  kick,  if  she 
has  limbs,  to  scream  if  she  has  a  mouth,  and  to  generally 
resist  by  all  other  violent  means  within  her  power,  but  the 
court  refused  to  so  instruct  the  jury.  The  court  had  already 
instructed  the  jury  that  it  was  incumbent  upon^he  State  to 
show  that  the  prosecuting  witness  had  resisted  with  all  the 
means  within  her  power,  and  that  was  as  far  as  the  court  was 
required  to  go  under  our  decided  cases,  and  others  of  recog- 
nized authority  in  this  State.  The  nature  and  extent  of  re- 
sistance which  ought  reasonably  to  be  expected  in  each  par- 
ticular case,  must  necessarily  depend  very  much  upon  the 
peculiar  circumstances  attending  it,  and  it  is  hence  quite  im- 
practicable to  lay  down  any  rule  upon  that  subject  as  appli- 
cable to  all  cases  involving  the  necessity  of  showing  a  rea- 
sonable resistance.  Ledley  v.  State,  4  Ind.  580 ;  Pomeroy  v. 
Slate,  94  Ind.  96  (48  Am.  R.  146) ;  Oommonvxaltk  v.  MeDon- 
<dd,  110  Mass. 405;  2  Bishop  Crim.  Law,  section  1122. 

One  David  B.  Anderson  was  called  as  a  witness  for  the  de- 
fence. He  testified  to  having,  in  company  with  others,  had 
a  conversation  with  the  prosecuting  witness,  on  the  2lst  day 
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of  Jane,  1884,  concerning  the  alleged  outrage  upon  her  by 
the  appellant  and  to  a  good  many  things  which  the  prosecut- 
ing witness  said  on  that  occasion.  Counsel  for  the  appellant 
then  asked  the  witness  if  Mrs.  Fielding  did  not  say  in  that 
conversation  that  she  would  not  have  cared  so  much  if  the  ap- 
pellant had  taken  her  to  any  kind  of  a  decent  place,  but  upon 
objection  being  made  the  court  overruled  the  question,  and 
would  not  permit  it  to  be  answered,  and  upon  that  ruling  a 
question  was  reserved  at  the  time  it  was  made.  The  record 
does  not  disclose  the  ground  upon  which  that  ruling  was 
made,  but  it  was  presumably  upon  the  idea  that  the  question 
excluded  was  too  leading  in  its  character,  since  immediately 
following,  in  response  to  a  more  general  question,  the  witness 
stated  that  Mrs.  Fielding  said  she  would  not  have  cared  if 
the  appellant  had  taken  her  to  a  decent  place.  We  see  no 
error  in  the  exclusion  of  the  question  first  propounded  as 
above  because  of  its  leading  form,  but  conceding  the  ruling 
upon  it  to  have  been  erroneous,  the  error  was  cured  by  the 
proceedings  which  immediately  ensued. 

In  his  opening  statement  to  the  jury  the  prosecuting  at- 
torney said  that  the  appellant  was  a  "  dirty  dog,"  and  that  in 
separating  the  prosecuting  witness  from  her  companions  he 
acted  "  like  a  dirty  dog  as  he  was,"  and  it  is  argued  that  the 
using  of  such  epithets  in  a  mere  opening  statement  constituted 
such  misconduct  on  the  part  of  the  prosecuting  attorney  as 
requires  a  reversal  of  the  judgment. 

It  was,  strictly  speaking,  a  breach  of  professional  decorum 
to  apply  opprobrious  epithets  to  the  appellant  in  advance  of 
the  introduction  of  any  evidence  from  which  disparaging  in- 
ferences might  have  been  drawn,  and  the  circuit  court  would 
have  been  justified  in  restraining  the  prosecuting  attorney 
from  the  use  of  such  epithets  in  a  merely  opening  statement ; 
but  the  breach  of  professional  decorum  thus  involved  ought 
not  to  be  regarded  as  of  sufficient  importance  to  cause  a  re- 
versal of  the  judgment.  Bessette  v.  State,  101  Ind.  85;  Eppa 
v.  State,  102  Ind.  539. 
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The  record  in  this  cause  is  comparatively  a  very  volu- 
minous one,  much  more  so,  it  seems  to  us,  than  was  neces- 
sary to  have  been  made  in  such  a  cause,  and,  for  that  reason, 
some  of  the  minor  matters  to  which  our  attention  has  been 
called  in  argument  may  have  escaped  us  in  our  examination 
of  the  record ;  but,  so  far  as  we  have  been  able  to  observe,  all 
the  legal  propositions  necessary  for  the  information  of  the 
jury  were  fairly,  and  with  substantial  accuracy,  embraced 
within  the  instructions  given  by  the  court  upon  its  own  mo- 
tion ;  consequently,  no  cause  has  been  shown  for  a  reversal  of 
the  judgment  either  on  account  of  instructions  given  or  in- 
structions refused. 

It  is  finally  claimed  that  the  verdict  was  not  sustained  bv 
the  evidence  in  some  material  respects,  and  that  for  that  rea- 
son, if  for  no  other,  the  judgment  ought  to  be  reversed. 
There  were  some  weak  points  in  the  evidence,  and  on  that 
account  there  is  room  for  grave  apprehension  that  the  jury 
may  have  made  a  mistake  in  the  conclusion  at  which  they 
arrived,  but  there  was  evidence  tending,  in  some  degree,  to 
sustain  all  the  material  averments  contained  in  the  indict- 
ment, and,  under  such  circumstances,  we  ought  not  to  re- 
verse the  judgment  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec  31, 1885. 

On  Petition  fob  a  Rehearing. 

NlBLACK,  C.  J. — The  appellant  complains  that  the  circuit 
court  erred  in  modifying  instruction  No.  6,  and  in  refusing 
to  give  instruction  No.  8,  asked  by  him  respectively  at  the 
trial,  and  that  we  failed  to  consider  the  questions  arising  upon 
those  instructions  at  the  former  hearing  of  this  appeal.  This 
failure  on  our  part  was  a  mere  inadvertence,  resulting  from 
the  voluminous  character  of  the  record,  as  well  as  of  the 
brief  filed  on  behalf  of  the  appellant. 

Instruction  No.  8,  asked  as  above,  was  as  follows:  "In 
this  case  you  are  the  sole  judges  of  the  law,  and  your  right 
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to  determine  the  law  of  the  case  for  yourselves,  goes  to  this 
extent  that,  even  if  all  the  facts  alleged  in  the  indictment 
are  established  by  the  evidence  beyond  a  reasonable  doubt, 
you  have  still  the  right  to  determine  whether  or  not  such 
facts,  when  so  established,  constitute  a  public  offence  under 
the  laws  of  this  state,  and  if  you.  determine  that  they  do  not, 
you  have  the  right  to  acquit  the  defendant.  You  are  not 
bound  by -the  instructions  given  by  the  court  as  to  the  law, 
but  are  at  liberty  to  disregard  such  instructions  if  you  see 
fit  to  do  so,  and  determine  the  law  for  yourselves." 

This  instruction  invoked,  in  any  event,  a  too  extreme  con- 
struction'of  section  19  of  the  Bill  of  Rights  which  declares 
that,  "  In  all  criminal  cases  whatever,  the  jury  shall  have  the 
right  to  determine  the  law  and  the  facts."  This  provision 
evidently  means  that  the  jury  have  the  right  to  determine  all 
questions  of  law  applicable  to  such  matters  as  they  are  re- 
quired to  consider  in  making  up  their  verdict,  but  can  not 
be  rightfully  construed  to  mean  that  the  jury  are  the  sole 
judges  of  the  law  in  every  respect  in  a  criminal  cause.  The 
court  judges  of  the  sufficiency  of  an  indictment  under  the 
law.  It  decides  all  questions  of  law  arising  upon  the  admis- 
sibility of  evidence,  and  has  the  power  to  grant  a  new  trial 
when  the  jury  have  erroneously  determined  the  law  injuri- 
ously to  the  defendant.  The  judge,  too,  is  required  to  in- 
struct the  jury  upon  all  matters  of  law  necessary  for  their 
information  in  the  rendition  of  a  verdict  in  a  criminal  cause. 
Thus  instructing  the  jury  involves,  in  a  qualified  sense  at 
least,  the  exercise  of  a  judgment  upon  all  matters  of  law  con- 
cerning which  the  judge  must  give  information  to  the  jury. 

The  jury  are,  consequently,  not,  strictly  speaking,  the  sole 
judges  of  the  law  in  all  its  relations  to  a  criminal  case.  Then, 
too,  the  instruction  in  question  came  too  near  carrying  with 
it  the  intimation  that  the  jury  have  the  right  in  their  mere 
discretion  to  disregard  all  law  in  reaching  a  verdict  in  a  crim- 
inal prosecution.  This  they  have  the  power  to  do  in  many 
cases,  but  have  no  legal  or  moral  right  to  do  under  the  Con- 
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stitution,  or  otherwise.  The  kind  of  right,  referred  to  hi 
the  Bill  of  Rights  is  defined  by  Webster  in  his  dictionary 
to  be  a  "  privilege  or  immunity  granted  by  authority."  In 
a  more  comprehensive  sense  it  may  be  said  to  be  "  a  privilege 
or  immunity  recognized  or  conferred  by  competent  au- 
thority." It  is  the  duty  of  the  jury  to  avail  themselves  of 
all  the  opportunities  which  may  be  afforded  them  to  ascertain 
what  the  law  governing  the  case  before  them  is,  and  it  is  their 
right,  after  hearing  all  that  may  be  properly  said  on  the  sub- 
ject, to  determine  what  the  law  in  that  respect  ought  to  be 
held  to  be,  and  to  decide  accordingly,  but  this  does  not  place 
the  jury  above  the  law,  or  confer  upon  them  the  lawful  right 
to  decide  simply  as  they  "see  fit,"  regardless  of  all  law,  as  it 
has  been  recognized  or  established  by  the  proper  tribunals. 
The  judgment  in  the  case  of  Hudehon  v.  State,  94  Ind.  426 
(48  Am.  R.  171),  was  reversed  because  one  of  the  instruc- 
tions given  in  the  cause  was  esteemed  to  have  been  -too  man- 
datory in  its  structure,  and  hence  to  have  trenched  too  much 
upon  the  province  of  the  jury.  The  doctrine  of  that  case 
does  not  sustain  the  instruction  refused  in  this  case  in  all  of 
its  essential  features,  as  claimed  by  counsel,  and  we  think  that 
case  carries  the  right  of  the  jury  to  determine  the  law  in  a 
criminal  case  to  its  extreme  limit,  in  a  practical  point  of  view. 
We  are,  therefore,  of  the  opinion  that  the  circuit  court  did  not 
err  in  refusing  to  give  instruction  No.  8  hereinabove  set  out. 

The  concluding  part  of  instruction  No.  6,  asked  by  the  ap- 
pellant and  given  in  a  modified  form,  contained  a  more  con- 
densed, but  substantially  similar,  statement  of  the  law,  to  that 
embraced  in  instruction  No.  8,  except  that  it  did  not  assert 
that  the  jury  were  the  sole  judges  of  the  law  in  a  criminal 
case,  and  the  modification  complained  of  consisted  in  the 
striking  out  the  concluding  part  of  the  instruction. 

The  fifth  clause  of  section  1823,  R.  S.  1881,  after  provid- 
ing that  the  judge  shall  in  a  criminal  case  state  to  the  jury 
all  the  matters  of  law  necessary  for  their  information,  con- 
cludes as  follows :    "  If  he  present  the  facts  of  the  case,  he 
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must  inform  the  jury  that  they  are  the  exclusive  judges  of  all 
questions  of  fact,  and  that  they  have  a  right  also  to  deter- 
mine the  law." 

Instruction  No.  5,  given  to  the  jury  by  the  circuit  court 
upon  its  own  motion,  in  this  case  was  in  these  words :  "  Yon 
are  exclusive  judges  of  all  questions  of  fact,  and  yon  have 
the  right,  also,  to  determine  the  law." 

This  instruction  was  a  substantial  affirmation  of  the  Bill 
of  Bights  as  well  as  a  sufficient  compliance  with  the  provis- 
ion of  the  statute  lastly  above  set  out  on  the  subjects  to  which 
it  related,  and  while  the  circuit  court  might,  in  its  discretion,, 
have  given  further  and  more  elaborate  instructions  on  either 
one  or  both  of  these  subjects,  it  was  not  error  to  refuse  to  do 
so,  and  it  was  better,  perhaps,  not  to  attempt  to  do  so. 

Other  grounds  are  suggested  as  reasons  for  a  rehearing,  but 
these  suggestions  relate  to  questions  which  were  considered 
with  care  at  the  former  hearing,  and  upon  which  we  regard 
it  as  unnecessary  to  enter  into  a  formal  review. 

The  petition  for  a  rehearing  is  overruled. 

Zollar8,  J.,  was  absent. 

Filed  March  13,  1886. 


Hedges  et  al.  v.  Kelleb  et  al. 

Real  Estate. — Deed. — Trust  and  Tnulee.— Special  Fiading. — JYraumplion. 
— A  special  finding,  that  the  land  in  controversy  was  conveyed  to  the 
cashier  of  a  bank  personally,  by  an  absolute  deed  of  general  warranty ; 
that  in  the  transaction  a  promissory  note  held  by  the  bank  against  the 
grantor  was  paid  off  and  surrendered ;  that  such  conveyance  was  fully 
known  to  the  other  officers  of  the  bank  at  the  time ;  that  nehher  the 
bank,  during  its  existence,  dot  its  officers  or  stockholders,  asserted  any 
claim  to,  or  Interest  in,  such  land  for  more  than  twenty-fire  years,  nor 
until  after  the  commencement  of  this  suit ;  that  though  such  grantee 
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ceased  to  be  cashier  of  the  bank  shortly  after  such  conveyance,  "there 
was  no  such  account  aa  a  real  estate  account  in  the  books  of  the  bank," 
and  that  the  plaintiffs,  who  were  the  heirs  of  the  grantee,  knew  nothing 
of  such  conveyance  until  1881,  fails  to  show  that  the  grantee  took  or  held 
the  land  in  trust  for  the  bank,  and,  in  the  absence  of  any  fact  lo  the 
contrary,  the  presumption  is  that  he  paid  for  the  land  with  his  one 
personal  means. 
Special  Fdtdikq.— Must  Shorn  Interest  of  Party  to  Action.— Where  a  special 
finding  fails  to  show  that  a  party,  either  personally  or  in  a  representa- 
tive capacity,  has  any  interest  in  the  subject  of  tbe  action,  such  party 
can  not  complain  of  alleged  errors  in  the  conclusions  of  law. 

From  the  Huntington  Circuit  Court. 
T.  Roche,  L.  P.  Milligan  and  0.  W.  W  hillock,  for  appellants, 
/.  C.  Branyan,  M.  L.  Spencer,  R.  A.  Kaufman  and  W.  A. 
Branyan,  for  appellees. 

Howk,  J. — This  was  a  suit  by  the  appellees,  Cecelia  Keller 
and  James  F,  Welden,  as  sole  plaintiffs,  to  quiet  their  title 
to  certain  real  estate,  particularly  described,  in  Huntington 
county.  The  appellants  Hedges  and  Carpenter  were  the 
only  defendants  named  in  appellees'  complaint,  at  the  com- 
mencement of  their  suit,  but  as  the  cause  progressed,  in  the 
trial  court,  other  persons  were  made  parties  thereto.  The 
cause  was  put  at  issue  and  tried  by  the  court,  and,  at  the  re- 
quest of  the  parties,  the  court  made  a  special  finding  of  facts, 
and  thereon  stated,  as  its  conclusions  of  law,  that  the  title  to 
the  real  estate  in  controversy  ought  to  be  quieted  in  the  ap- 
pellees. Over  the  exceptions  of  George  F.  Carpenter,  ad- 
ministrator of  the  estate  of  Solomon  Lewis,  deceased,  to  the 
court's  conclusions  of  law,  the  court  in  accordance  therewith 
rendered  a  judgment  and  decree  quieting  the  appellees'  title 
to  the  real  estate  described  in  their  complaint. 

In  this  court,  the  only  error  properly  assigned  by  the  ap- 
pellant Carpenter,  administrator,  etc.,  calls  in  question  the 
correctness  of  the  trial  court's  conclusions  of  law  upon  its 
special  finding  of  facts. 

The  facts  found  by  the  circuit  court  were,  in  substance,  as 
follows: 
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1.  In  July,  1864,  James  Welden,  Solomon  Lewis,  James 
R.  Welden,  Charies  Hedges,  H.  Colby,  D.  W.  Anderson,  C. 
F,  Sherman,  George  Quinby,  Benjamin  Orton,  Samuel  Moore, 
S.  H.  Pnrviaoce  and  John  Roche,  associated  themselves  to- 
gether by  articles  of  association,  under  the  general  law  of 
Indiana,  for  the  purpose  of  doing  an  exchange  and  banking 
business  in  the  town  of  Huntington,  Indiana,  under  the 
name  of  the  Huntington  County  Bank,  with  a  capital  of 
|300,000,  the  capital  stock  of  which  was  owned  and  held  by 
said  persons  as  follows,  to  wit :  James  Welden  and  Solomon 
Ixiwis,  each  $75,000;  J.  R.  Welden,  Charles  Hedges,  H. 
Colby,  D.  W.  Anderson  and  C.  F.  Sherman,  each  $25,000; 
George  Quinby,  $15,000,  and  S.  H.  Purviance,  Samuel  Moore, 
John  Roche  arid  Benjamin  Orton,  each  $2,000. 

Such  stock  was  to  be  held  and  owned  by  said  stockholders 
in  the  above  proportions,  and  they  were  each  to  pay  four  per 
cent,  of  said  stock  forthwith  in  funds  equivalent  to  New 
Tork  City  funds,  and  further  amounts  as  they  each  and  all 
might  thereafter  determine;  and  no  member  should  sell  or 
hypothecate  his  said  stock  to  any  person  or  corporation  until 
after  an  offer  to,  and  refusal  to  purchase  by,  the  parties; 
neither  of  the  parties  to  such  articles  of  association  to  loan 
or  use  any  of  the  assets  of  such  bank  to  his  own  private  use 
or  purposes,  directly  or  indirectly,  to  an  amount  exceeding 
$5,000.  Said  association  could  be  dissolved  and  the  busi- 
ness of  such  bank  closed  at  any  time,  by  the  majority  of  the 
stock;  but,  in  that  case,  the  minority  could  continue  the 
business  of  such  bank  by  paying  the  fair  cash  value  of  the 
interest  therein  of  the  majority,  and  giving  them  proper  and 
full  indemnity.  The  president,  cashier  and  directors  were 
to  be  appointed  by  the  stockholders,  who  were  to  vote  in 
proportion  to  their  stock. 

2.  Four  per  cent,  of  the  stock  of  such  bank  was  paid  by 
the  stockholders. 

3.  No  person  or  officer  was  named  in  the  articles  of  asso- 
Vol.  104.— 31 
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ciation  aa  the  person  or  officer  who  should  take  the  title  to 
any  lands  the  association  might  purchase  or  take  m  payment 
of  debts  due  or  otherwise. 

4.  John  Roche  was  president  and  James  R.  Weldeu  cash- 
ier of  such  association  or  bank,  and  its  business  was  man- 
aged by  such  president  and  cashier,  with  the  advice  of  James 
Welden,  a  stockholder. 

5.  There  were  no  other  active  officers  in  the  business  of 
such  bank  but  its  president  and  cashier. 

6.  In  May,  1855,  Henry  Brown  and  James  M.  Button 
were  indebted  to  such  bank  in  the  sum  of  $500,  upon  a  note 
payable  to  the  bank,  on  which  note  Bratton  was  surety  for 
Brown.  Neither  Bratton  nor  Brown  had  cash  to  meet  its- 
payment.  Brown  then  owned  the  land  described  in  the  com- 
plaint, and,  to  indemnify  Bratton  as  such  surety,  Brown  con- 
veyed such  land  to  Bratton.  James  R.  Welden,  the  cashier 
of  the  bank,  took  such  land  and  turned  the  note  over  to 
Bratton  and  paid  Bratton  in  addition  to  the  note  either  $250 
or  $300,  which  money  Bratton  paid  to  Brown.  Bratton  con- 
veyed the  land  to  James  R..  Welden  by  deed,  and  Welden 
took  the  land  and  the  deed  therefor,  by  the  direction  of  John 
Roche,  president  of  such  bank.  The  transaction  between 
Bratton  and  James  R.  Welden  was  in  such  bank.  The  deed 
from  Bratton  was  made  to  James  R.  Welden  instead  of  to 
John  Roche,  because  Welden  was  cashier  of  such  bank. 

7.  In  August,  1855,  James  R.  Welden  resigned  the  office 
of  cashier  of  such  bank,  and  returned  to  Mansfield,  Ohio, 
and,  in  December  following,  died  intestate,  leaving  surviv- 
ing him  as  his  only  heirs  at  law  the  plaintiffs  in  this  suit, 
who  were  his  widow  and  only  son. 

8.  Plaintiffs  knew  nothing  of  such  land,  or  of  the  convey- 
ance thereof  to  James  R.  Welden,  and  did  nothing  in  rela- 
tion to  such  land  until  in  1881. 

9.  John  Roche  took  possession  of  such  land  and  kept  the 
same  under  his  control  from  the  time  James  R.  Welden  re- 
turned to  Mansfield,  Ohio,  until  1881,  renting  it  to  different 
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persons,  receiving  the  rents  and  paying  the  taxes,  except  that, 
in  1867,  he  suffered  the  taxes  to  become  delinquent  thereon, 
and  when  snch  land  was  offered  for  sale  for  such  delinquent 
taxes  he  bid  such  land  in  for  such  taxes,  and  took  out  a  deed 
on  such  sale  in  1881,  and  soon  after  conveyed  such  land  by 
quitclaim  deed  to  the  plaintiffs. 

10.  At  the  time  the  taxes,  named  in  finding  No.  9  herein, 
accrued,  James  R.  Welden  had  no  personal  property  in  Hun- 
tington county,  Indiana,  out  of  which  such  taxes  could  have 
been  collected,  and  had  not  had  any  such  property  in  such 
county  since  that  time.  The  facts  in  this  finding  found,  and 
the  tax  deed  found  in  finding  No.  9,  were  all  the  evidence 
offered  or  received  tending  to  support  snch  tax  deed. 

11.  John  Roche  claimed  to  hold  such  land  for  the  true 
owners  thereof,  during  the  whole  time  he  held  the  same. 
He  also  knew  of  the  death  of  James  R.  Welden,  and  that 
such  decedent's  family  resided  in  Mansfield,  Ohio,  but  did 
not  communicate  with  them. 

12.  The  books  of  snch  association  or  bank,  except  the  stock- 
book  and  register  of  collections,  are  lost  or  destroyed. 

13.  Thomas  Roche  succeeded  James  R.  Welden  as  cashier 
of  such  bank,  in  August,  1855,  and  continued  as  cashier 
thereof  until  January,  1857.  There  was  no  such  account  as  a 
real  estate  account  in  the  books  of  such  bank. 

14.  Such  association  or  bank  ceased  to  be  a  banking  cor- 
poration on  the  1st  day  of  January,  1857,  by  operation  of 
law,  it  not  having  complied  with  the  statute  in  that  behalf, 
then  in  force. 

Upon  the  foregoing  facts,  the  trial  court  stated  the  follow- 
ing conclusions  of  law : 

1.  The  association,  found  in  finding  No.  1,  was  a  valid  and 
legal  association,  for  the  purposes  therein  set  out  and  found. 

2.  The  conveyance  of  the  real  estate  in  controversy  herein 
to  James  R.  Welden,  either  by  its  own  effect  or  by  its  effect 
taken  in  connection  with  all  the  facts  herein  found,  did  not 
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create  a  trust,  either  express  or  implied,  in  James  R.  Welden, 
in  such  real  estate. 

3.  The  fee  simple  of  the  real  estate  in  controversy,  de- 
scribed in  the  pleadings  herein,  is  in  the  plaintiff's,  free  from 
any  trust,  either  express  or  implied. 

4.  The  tax  deed  to  John  Roche,  found  in  finding  No.  9, 
was  invalid  to  convey  to  him  the  real  estate  in  controversy. 

5.  The  title  to  the  real  est&te,  described  in  the  pleadings 
herein,  ought  to  be  quieted  in  the  plaintiffs,  Cecelia  Keller 
and  James  F.  Welden. 

As  the  appellant  has  presented  this  case  here,  solely  upon 
his  exceptions  to  the  trial  court's  conclusions  of  law,  he  ad- 
mits that  the  facts  of  the  case  were  fully  and  correctly  found 
by  the  court,  but  Bays  that  the  court  has  erred  in  its  applica- 
tion of  the  law  to  the  facts  so  found  in  its  conclusions  of 
law.  The  only  question,  therefore,  we  are  required  to  eon- 
eider  and  decide,  in  this  cause,  may  be  thus  stated :  Upon 
the  facts  specially  found  by  the  court,  is  there  any  error,  in 
its  conclusions  of  law,  which  injured  or  harmed  the  appel- 
lant, or  of  which  he  can  be  heard  to  complain?  Fairbanh 
v.  Meyers,  98  Ind.  92;  Shoemaker  v.  Smith,  100  Ind.  40; 
Helms  v.  Wagner,  102  Ind.  385. 

The  question  stated  must,  we  think,  be  answered  in  the 
negative.  Even  if  it  were  conceded  that  James  R.  Welden, 
as  whose  heirs  the  appellees  claimed  title  to  the  land  in  con- 
troversy, upon  the  facts  found  by  the  court,  took  and  held 
the  title  to  such  land  as  the  trustee  of  the  Huntington  County 
Bank,  yet  it  was  not  found  by  the  court  as  a  fact  that  the  ap- 
pellant Carpenter,  either  personally  or  in  his  representative 
character,  had  any  interest  whatever  in  the  trust  estate.  If, 
therefore,  the  court  erred  in  its  conclusion  of  law,  that  the 
fee  simple  of  the  land  in  controversy  was  in  the  appellees, 
"  free  from  any  trust,  express  or  implied,"  it  is  difficult  to 
see  wherein  or  how  the  appellant,  upon  the  facts  found  by 
the  court,  was  injured  or  harmed  by  such  error.  It  is  true, 
the  court  found  as  a  tact  that  one  Solomon  Lewis  was  an 
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original  stockholder  of  the  Huntington  County  Bank,  but  the 
court  failed  to  find  that  Lewis  was  such  stockholder  when 
the  corporate  existence  of  the  bank  ceased,  or  that  he  had 
died,  or.  that  the  appellant  Carpenter  was  the  administrator 
of  his  estate,  or  that  he  was  the  same  Solomon  Lewis  of 
whose  estate  appellant  was  administrator.  These  were  facts, 
if  they  existed,  which  appellant  ought  to  have  proved  and 
the  court  ought  to  have  found,  for  the  purpose  of  showing 
that  he,  in  his  representative  character,  was  injured  or  harmed 
by  the  error  of  which  he  complains.  Carpenter  was  made  a 
defendant  personally  to  the  action,  but  he  defended  as  admin- 
istrator, and  personally  he  has  declined  to  join  in  this  appeal. 
Passing  this  point,  however,  we  are  of  opinion  that  the 
facts  found  by  the  court  fail  to  show  that  James  R.  Welden 
took  or  held  the  land  in  controversy  as  the  trustee  of  the 
Huntington  County  Bank,  or  of  any  one  else.  The  land  was 
conveyed  to  him  personally,  by  an  absolute  deed  of  general 
warranty,  and,  in  the  absence  of  any  fact  found  to  the  con- 
trary, the  fair  presumption  is  that  he  paid  for  the  land  with 
his  own  personal  means.  The  only  grounds  for  even  an  in- 
ference to  the  contrary  are  (1)  that  he  was  cashier  of  the 
bank  at  the  time  the  land  was  conveyed  to  him,  and  (2)  that 
in  the  land  transaction  a  promissory  note,  held  by  the  bank 
against  the  grantor  in  such  deed,  was  paid  off  and  surrendered. 
Any  such  inferences,  however,  are  abundantly  overcome  and 
negatived,  we  think,  by  the  facts  found  by  the  court  that  the 
conveyance  of  the  land  to  James  R.  Welden  was  fully  known 
to  the  other  officers  of  the  bank  at  the  time,  that  neither  the  . 
bank,  dnring  its  existence,  nor  any  of  its  officers  or  stock- 
holders, asserted  any  claim  to  or  interest  in  such  laud,  and 
that  although  Welden  ceased  to  be  the  cashier,  within  four 
months  after  the  land  was  conveyed  to  him,  "  there  was  no 
such  account,  as  a  real  estate  account,  in  the  books  of  such 
bank."  It  is  true  these  facts  are  of  a  negative  character, 
bat  they  are  none  the  less  convincing. 
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Our  conclusion  is  that  upon  the  facts  specially  found  by  the 
court  there  is  no  error  in  its  conclusions  of  law,  and,  cer- 
tainly, none  as  against  the  appellant,  or  of  which  be  can  com- 
plain. 

The  judgment  is  affirmed,  with  costs. 

Filed  Dec  11. 1885 ;  petition  for  a  rehearing  overruled  Feb.  12,1886. 
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Slander.-  -Pleading. — Evidence. — In  an  action  for  slander,  where  it  in  al- 
leged that  the  defendant  slandered  the  plaintiff  by  charging  that  he 
swore  to  a  lie  while  testifying  as  a  witness  in  a  case  theretofore  tried,  it 
is  competent  for  the  defendant  to  prose,  under  the  general  issue,  whit 
the  plaintiff  testified  to  as  a  witness  on  such  trial,  because  such  evidence 
shows  the  character  of  the  transaction  to  which  the  alleged  slanderous 
words  referred. 

Sake.— Knmdtdgt  o/  fleorers.— Where  the  persons  who  hear  a  charge  made 
against  another  know  that  a  particular  transaction  is  referred  to,  and 
know  also  that  the  transaction  was  not  such  as  constituted  a  crime,  no 
action  for  slander  can  be  maintained. 

Same. — IiutmeUon. — Where  the  slanderous  words  complained  of  charge 
the  plaintiff  In  an  action  for  slander  with  having  committed  perjury,  in 
testimony  given  in  a  case  theretofore  tried,  and  where  the  plaintiff's  tes- 
timony in  such  case,  as  put  in  evidence,  shows  that  he  testified  to  cer- 
tain things,  and  afterwards  during  the  progress  of  the  case  corrected  his 
testimony,  stating  that  he  was  mistaken  in  his  former  statements,  an  in- 
struction by  the  court,  to  the  effect  that  if  the  alleged  slanderous  words 
Spoken  referred  to  such  testimony,  including  the  correction  thereof,  the 
verdict  should  be  for  the  defendant,  is  erroneous, 

From  the  Sullivan  Circuit  Court. 

W.  S.  Maple,  J.  S.  Bays,  S.  C.  Ooulstm,  J.  T.  Beasley  and 
A.  B.  Williams,  for  appellant. 

J.  C.  Briggs,  J.  T.  Hays  and  fl.  J.  flays,  for  appellee. 
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Elliott,  J. — The  issue  upou  which  this  case  weot  to  the 
jury  was  formed  upon  the  complaint  of  the  appellant  and  the 
general  denial  addressed  to  it  by  the  appellee.  The  com- 
plaint alleges  that  the  appellee  slandered  the  appellant  by 
charging  that  he  swore  to  a  lie  while  testifying  as  a  witness 
in  the  case  of  the  Town  of  Merom  against  Henry  H.  Harper. 

On  the  trial  the  appellee  was  permitted  to  prove  what  the 
appellant  testified  to  as  a  witness  on  the  trial  of  the  case  re- 
ferred to  in  the  complaint.  The  appellant's  counsel 'contend 
that  this  was  error,  because  the  general  denial  did  not  entitle 
the  appellee  to  prove  matters  in  justification.  The  counsel 
of  the  appellee  assert  that  there  was  do  error,  for  the  reason 
that  the  evidence  was  competent  as  tending  to  prove  that, 
under  the  circumstances  known  to  the  persons  to  whpm  the 
alleged  slanderous  words  were  spoken,  no  charge  of  perjury 
was  made  or  intended. 

This  evidence  was  competent.  Our  reason  for  this  con- 
clusion is,  that  the  evidence  shows  the  character  of  the  trans- 
action to  which  the  alleged  slanderous  words  referred,  and  it 
was  proper  to  submit  it  to  the  jury  for  the  purpose  of  enabling 
them  to  determine  whether  the  witnesses  who  heard  these 
words  understood  them  to  import  a  charge  of  perjury.  Where 
the  persons  who  hear  a  charge  made  against  another  know 
that  a  particular  transaction  is  referred  to,  and  know,  also, 
that  the  transaction  was  not  such  as  constituted  a  crime,  no 
action  for  slander  can  be  maintained.  Hotckkiaa  v.  Olmstead, 
-")7  Ind.  74  ;  Carmichael  v.  Skiel,  21  Ind.  66 ;  Austrian  v. 
Veal,  10  Ind.  355 ;  Abrams  v.  Smith,  8  Blackf.  95 ;  Towns. 
Slander,  sections  137,  160;   Odgers  Libel  and  Slander,  109. 

It  is  essential  that  the  defendant  should  affirmatively  show 
that  the  persons  who  heard  the  words  spoken  by  him  knew 
of  the  transaction  to  which  the  words  referred.  Williams  v. 
Miner,  18  Conn.  464;  Dempaey  v.  Paige,*  E.  D.  Smith,  218; 
Fan  Akin  v.  Caler,  48  Barb.  58 ;  Stone  v.  Clark,  21  Pick.  51. 
But,  while  this  is  an  essential  element  of  the  defence,  still  the 
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court  can  not  exclude  the  evidence  if  there  is  any  direct 
testimony  or  any  circumstantial  evidence  whatever  tending 
to  show  that  the  persons  who  heard  the  alleged  slanderous 
words  had  knowledge  of  the  matter  to  which  the  words  had 
reference,  and  in  this  instance  there  was  evidence  tending  to 
,«how  that  some,  at  least,  of  the  hearers  did  have  such  knowl- 
edge. 

The  fourth  instruction  given  upon  the  request  of  the  ap- 
pellee is  radically  wrong.     It  reads  thus : 

"  Or,  if  you  find  from  the  evidence  that  plaintiff  Berry  did 
testify  in  substance  as  aforesaid,  and  that  after  such  testimony 
the. defendant  did  speak  the  words  charged  in  the  complaint, 
or  any  set  of  them,  of  and  concerning  the  plaintiff,  and  you 
further-find  that  the  facts  and  circumstances  given  by  the  de- 
fendant in  connection  with  the  speaking  of  such  words  show 
that  the  words  had  reference  to  plaintiff's  said  testimony  and 
the  correction  thereof  about  said  survey,  and  about  said  Har- 
less'  connection  with  said  survey,  and  about  his  afterwards 
stating  that  he  was  wrong  or  mistaken,  and  that  Harless  was 
dead  when  the  survey  was  made,  then  your  verdict  should  be 
for  the  defendant." 

This  instruction  affirms  that  if  the  appellant  was  innocent 
of  the  crime  imputed  by  the  words  of  the  appellee,  there 
can  be  no  recovery.  This  we  Bay,  because  in  the  preceding 
instruction  the  jury  were  told  that,  "  If  you  find  from  the 
evidence  that  the  plaintiff,  when  a  witness  before  a  court, , 
after  being  duly  sworn,  testified  in  reference  to  a  certain  sur- 
vey, and  that  the  same  was  in  the  year  1871,  and  that  one 
Mr.  Harless  was  present  at  such  survey  and  assisted  therein ; 
and  if  you  further  find  from  the  evidence  that  plaintiff  af- 
terwards, and  upon  the  same  trial,  in  good  faith,  testified  that 
he  was  wrong  about  Harless  being  present,  and  that  Harless 
was  dead  at  the  time  of  such  survey,  such  testimony  would 
not  constitute  perjury,  and  such  conduct  would  not  consti- 
tute a  felony.  In  order  to  constitute  perjury  a  witness  must 
wilfully  and  corruptly  swear  to  that  which  is  false."    Ann1, 
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taking  these  instructions  together,  as  must  be  done,  for  the 
language  of  the  later  refers  to  the  former,  it  is  clear  that  the 
jury  must  have  understood  the  court  to  direct  them,  that  if 
the  plaintiff  did  not  commit  perjury  the  defendant  must  suc- 
ceed. It  is  important  to  note  that  the  conclusion  of  the 
fourth  instruction  is  a  direction,  in  mandatory  words,  that 
the  verdict  should  be  for  the  defendant  in  case  the  facte  enu- 
merated in  the  instruction  were  proved.  This  can  only 
mean  that  if  the  appellant  did  not  commit  perjury  the  ap- 
pellee must  recover. 

There  is,  however,  another  infirmity  in  the  instruction,  and 
that. is,  that  it  ignores  the  element  of  knowledge  on  the  part 
of  the  hearers,  and  this,  as  we  have  said,  is  a  material  ele- 
ment. It  was  not  possible  for  the  defendant  to  succeed  upon 
the  theory  assumed  in  the  instruction,  without  showing  that 
those  who  heard  him  charge  the  plaintiff  with  having  sworn 
to  a  He  knew  of  the  matter  to  which  the  defendant  referred. 
The  instruction  places  the  conjunction  "or"  in  such  an  em- 
phatic position  as  to  leave  no  doubt  what  the  instruction 
means,  and  the  jury  must  have  understood  it  to  mean,  that  if 
the  defendant  proved  the  facts  enumerated  he  should  have  a 
verdict.  These  facts  are  cut  off  from  the  other  defences,  and 
are  made,  by  the  theory  of  the  instruction,  to  stand  as  an 
independent  defence.  The  jury  were  thus  in  express  terms 
instructed  that  if  the  facts  referred  to  did  exist,  then,  inde- 
pendently of  all  other  considerations,  the  defendant  must 
recover. 

Judgment  reversed. 

Filed  Dec  30, 1886. 
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Railroad. —Common  Ctorwr.— Refitml  to  Beeeivt  and  Carry  Oatlk.— Ddwerj 
for  Transportation. — Where  cattle  intended  for  shipment  are  placed  in  a 
railroad  company's  stock-pens  at  a  station  on  its  road,  the  refusal  o( 
such  company  afterwards  to  receive  and  carry  such  cattle,  excuses  any 
further  delivery,  or  offer  to  deliver,  for  transportation,  on  the  part  of  the 

Same.—  Defedive  Stock-Pens  and  Loading  Facilities.  -Delay  of  Train  Beyond 
Regular  Time  to  Receive  Freight. — Eddenee.— Pleading. — Evidence  showing 
no  wrong  on  the  part  of  the  railroad  company  except  a  failure  to  con- 
struct and  keep  in  repair  a  proper  fence  around  its  stock-pens,  and  a 
failure  to  keep  the  chute  in  proper  repair,  whereby  cattle  intended  for 
shipment  escape  from  such  pens,  and  their  loading  on  the  car  was  de- 
layed until  the  train  which  was  to  carry  them  had  left  the  station,  will 
not  support  a  recovery  based  on  a  complaint  asking  damages  for  a  re- 
fusal to  receive  and  carry  such  cattle;  nor  can  a  refusal  to  receive  and 
carry  be  predicated  upon  the  fact  that  the  train  was  not  held  beyond  its 
regular  time  until  the  cattle  could  be  loaded. 

Same. — The  ways  and  means  for  loading  being  in  proper  condition,  and 
the  duty  of  loading  being  upon  the  shipper,  it  is  hia  duty  to  have  the 
car  loaded  so  that  the  train  which  is  to  move  it  may  not  be  unreason- 
ably delayed. 

From  the  Tippecanoe  Superior  Court. 
W.  F.  StiUweU,  for  appellant. 

G.  0.  Bekm,  A.  0.  Behm,  B.  W.  Langdon  and  T.  F.  Qay- 
iord,  for  appellees. 

Zollars,  J. — The  following  is  the  only  portion  of  appel- 
lees' complaint  that  needs  to  be  here  set  out,  viz.:  "The 
plaintiffs  complain  of  the  defendant  and  say,  that  the  defend- 
ant is  a  railroad  corporation  operating  a  line  of  railroad  be- 
tween Battle  Ground  City,  in  said  county,  and  the  city  of 
Chicago,  in  the  State  of  Illinois,  and  that  at  and  before  the 
time  hereinafter  named,  said  defendant  held  out  to  the  gen- 
eral public,  and  caused  to  be  known,  that  it  was  a  common 
carrier  of  freight,  stock  and  cattle,  from  said  Battle  Ground  and 
other  stations  on  the  line  of  said  railroad  between  said  Bat- 
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tie  Ground  and  said  Chicago,  and  that  said  defendant  had 
suitable  and  proper  appliances  to  load  and  receive  stock  and 
cattle  at  said  station  ;  that  relying  on  said  representations  of 
the  defendant,  the  plaintiffs  applied  to  the  agent  of  the  de- 
fendant at  said  Battle  Ground,  on  the  10th  or  11th  day  of 
August,  1882,  to  have  shipped  by  the  16th  day  of  August, 
1882,  from  said  Battle  Ground  to  the  union  stock-yards  in  said 
Chicago,  by  said  defendant,  seventeen  head  of  .fat  cattle,  the 
property  of  the  plaintiffs,  for  the  purpose  of  making  sale  of 
said  cattle,  which  purpose  and  object  of  the  plaintiffs  in  so 
shipping  said  cattle  was  known  at  the  time  by  said  agent; 
that  the  said  defendant  then,  on  said  10th  or  11th  day  of 
August,  agreed  to  and  with  the  plaintiffs  to  receive  and  ship 
said  cattle  on  the  16th  day  of  August,  1882,  and  that  the 
cattle  should  be  delivered  in  said  union  stock-yards  at  eight 
o'clock  A.  M.,  August  17th,  1882,  in  consideration  of  the 
payment  by  the  plaintiffs  to  the  defendant  for  the  freight  or 
carriage  of  the  cattle  the  sum  of  twenty-five  (25)  dollars,  paya- 
ble on  the  delivery  of  said  cattle  at  said  yards  in  Chicago ; 
that  plaintiffs,  relying  upon  the  representations  and  promises 
of  the  defendant,  delivered  the  cattle,  at  an  expense  of  $100, 
according  to  the  terms  of  said  understanding,  at  the  stock- 
yards of  the  defendant  at  Battle  Ground,  August  16th,  1882, 
in  full  time  to  ship  said  cattle.  The  plaintiffs  say  that  the 
defendant,  by  reason  of  its  failure  to  keep  in  repair  and  main- 
tain means  and  ways  to  put  the  cattle  on  the  cars  (of  which 
plaintiffs  had  no  knowledge)  of  the  defendant,  after  the  cattle 
had  been  driven  to  Battle  Ground  and  placed  in  the  yards, 
refused  to  ship  the  cattle  from  Battle  Ground  station." 

Following  these  averments  are  the  further  allegations  that, 
by  reason  of  such  refusal,  appellees  were  compelled  to  drive 
their  cattle  to  another  station  on  the  line  of  appellant's  road ; 
that  they  were  shipped  from  that  station  on  the  next  day, 
and  hence  did  not  reach  Chicago  on  the  morning  of  the  17th 
of  August.  It  is  further  averred,  that  the  driving  of  the 
cattle  to  the  second  station  necessitated  the  expenditure  of 
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$25;  that  by  reason  of  that  drive  they  lost  in  weight,  and 
that  the  delay  in  reaching  Chicago  resulted  in  loss,  by  reason 
of  a  declining  market.  For  these  several  alleged  losses, 
compensation  is  asked  in  the  way  of  damages. 

One  of  the  errors  assigned  here  is,  that  the  court  below 
erred  in  overruling  appellant's  demurrer  to  the  complaint. 

Appellees'  theory  is,  that  the  gravamen  of  the  action  is 
the  failure  of  .the  company  to  maintain  and  keep  in  repair 
proper  ways  and  means  for  loading  the  cattle  into  the  cars.  If 
that  theory  should  be  adopted,  we  think  the  complaint  would 
be  insufficient.  There  is  no  charge  that  the  railway  com- 
pany had  not  constructed  such  means  and  ways,  nor  that,  as 
constructed,  they  were  not  proper  and  suitable.  What  is 
averred  of  them  is  more  in  the  way  of  recital  than  of  a  pos- 
itive averment  of  facts.  But,  regarding  it  as  the  averment 
of  facte,  it  amounts  to  no  more  than  that  the  ways  and  means 
for  loading  were  out  of  repair.  The  word  **  maintain,"  used 
as  a  verb,  does  not  mean  to  provide  or  construct,  but,  as  de- 
fined by  lexicographers,  means  to  keep  up,  to  keep  from 
change,  to  preserve.  Worcester's  Dictionary.  To  hold  or 
keep  in  any  particular  state  or  condition,  to  keep  up.  Web- 
ster's Dictionary. 

In  the  case  of  Moon  v.  Durdm,  2  Exchequer  R.  21,  it  was 
said :  "  The  verb  '  to  maintain,'  in  pleading,  has  a  distinct 
technical  signification.  It  signifies  to  support  what  has  already 
been  brought  into  existence." 

The  extent  to  which  the  wayw  and  means  for  loading  the 
cattle  were  out  of  repair  is  not  stated  in  the  complaint,  nor 
is  there  any  averment  that  they  were  so  out  of  repair  that  the 
cattle  might  not  have  been  loaded ;  and  hence,  as  we  have 
said,  if  the  failure  to  keep  in  repair  be  regarded  as  the  grava- 
men of  the  action,  the  complaint  is  insufficient,  and  the  de- 
murrer should  have  been  sustained. 

Regardless  of  any  theory  of  counsel  in  the  conduct  of  the 
trial  and  in  the  construction  of  the  complaint,  we  must  pass 
upon  it  as  it  comes  before  us.     The  proper  construction  of 
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the  complaint  is,  that  the  railway  company  violated  its  con- 
tract and  committed  a  wrong  in  refusing  to  receive  and  carry 
the  cattle  from  Battle  Ground.  This  is  the  gravamen  of  the 
action.  Having  thus  refused,  it  is  not  material  nor  import- 
ant what  other  wrong  or  neglect  upon  its  part  may  have  been 
the  cause  of  the  refusal ;  and  hence  what  is  averred  in  rela- 
tion to  the  means  and  ways  for  loading  the  cattle,  is  not  es- 
sential to  the  sufficiency  of  the  complaint,  nor  is  it  important 
in  determining  the  sufficiency  thereof. 

It  is  argued  by  counsel  for  appellant,  that  the  complaint  is 
bad,  because  there  are  no  averments  that  appellees  delivered, 
or  offered  to  deliver,  the  cattle  to  appellant.  The  averments 
are  not  very  specific,  but  we  think  they  are  .sufficient  to  with- 
stand the  demurrer. 

It  is  averred  that  the  railway  company  "  agreed  *  *  to 
receive  and  ship  said  cattle";  that  appellees  "delivered 
said  cattle,  *  *  *  according  to  the  terms  of  said  understand- 
ing, at  the  stock-yards  of  the  defendant  at  Battle  Ground," 
and  that  "  the  defendant,  *  *  *  after  the  cattle  had  been 
*  *  *  placed  in  said  yards,  refused  to  ship  said  cattle  from 
said  Battle  Ground  station." 

It  is  not  averred  in  specific  terms,  that  appellees  delivered, 
or  offered  to  deliver,  the  cattle  to  appellant,  nor  that  appel- 
lant agreed  to  receive  them  at  its  stock-yards.  The  aver- 
ments create  a  strong  inference  that  such  was  the  agreement, 
and  that  the  cattle  were  so  delivered,  but  inference,  of  course, 
can  not  take  the  place  of,  nor  suffice  for,  allegations  in  plead- 
ings. It  is  averred,  however,  that  the  cattle  were  placed  in 
appellant's  stock-yards  at  Battle  Ground,  and  that  after  this 
was  done  appellant  refused  to  "ship"  them. 

The  word  "  ship,"  as  here  used,  is  not  an  appropriate  word, 
but  in  the  connection  in  which  it  is  used  it  was  meant  to  be, 
and  under  our  liberal  rules  of  pleading  may  be  regarded  as, 
the  equivalent  of  to  receive  and  carry. 

The  recusal,  under  the  circumstances,  we  think,  relieved  ap- 
pellees from  the  necessity  of  making  any  further  delivery,  or 
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offer  to  deliver,  the  cattle.  We  hold,  therefore,  that  the  de- 
murrer to  the  complaint  was  properly  overruled. 

It  was  assigned  as  causes  for  a  new  trial,  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

It  is  well  settled  that  the  plaintiff  must  recover  secundum 
allegata  el  probata,  or  not  at  all.  He  can  not  declare  upon 
one  theory  and  recover  upon  another.  Boardman  v.  Griffin, 
52  Ind.  101 ;  Hays  v.  Oarr,  83  Ind.  275 ;  Thomas  v.  Dale, 
86  Ind.  435 ;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Bennett,  89  Ind. 
457;  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,  100  Ind.  160; 
Brown  v.  Witt,  103  Ind.  71 ;  Hawselman  v.  Carroll,  102  Ind. 
153. 

The  substance  of  the  evidence  in  behalf  of  appellees  is  as 
follows :  Appellees  having  notified  appellant's  agent  at  Battle 
Ground,  some  days  in  advance,  that  they  wished  a  car  in  which 
to  ship  their  cattle  to  Chicago,  the  agent  told  them  that  the 
train  would  leave  Battle  Ground  in  the  evening  and  get  to  Chi- 
cago at  eight  o'clock  the  next  morning.  In  compliance  with 
appellees'  request,  a  car  was  put  upon  the  side-track  opposite 
the  chute  leading  from  the  cattle-pen.  After  they  had  put 
their  cattle  in  the  pen  at  Battle  Ground,  appellant's  agent  at 
that  place  told  them  that  they  could  not  load  their  cattle,  be- 
cause the  chute  was  broken  down,  and  refused  to  assist  them 
in  repairing  it.  Appellees,  and  another  who  was  assisting 
them  in  the  management  of  their  cattle,  fixed  the  chute  by 
placing  cord-wood  under  it.  They  got  it  fixed,  so  that  the 
cattle  could  be  loaded,  some  two  hours  and  more  before  the 
arrival  of  the  train  that  was  to  take  the  car.  It  was  the  cus- 
tom of  shippers  at  that  station,  including  appellees,  to  car 
their  own  live-stock.  About  two  hours  after  the  chute  was 
fixed,  appellees  commenced  loading  their  cattle.  When  the 
train  arrived  fifteen  head  of  the  cattle  were  in  the  car.  The 
other  two  became  frightened  at  the  train,  escaped  from  the 
cattle-pen  and  ran  away.  They  jumped  over  the  fence  of  the 
cattle-pen  at  a  place  where  a  board  was  missing.  There  was 
also  evidence  tending  to  show  that  the  fence  around  the  cat- 
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tie-pen  was  too  low,  although  a  new  fence.  Appellees  sent 
two  men  after  the  escaped  cattle,  and  also  sent  another  to  tell 
the  agent  to  hold  the  train  until  they  could  be  brought  back 
and  put  into  the  car.  Before  this  person  returned,  and  be- 
fore the  escaped  animals  had  been  brought  back,  the  train 
left,  without  taking  the  car  into  which  appellees  were  load- 
ing their  cattle. 

It  is  shown  by  the  testimony  of  appellees'  witness,  also, 
that  the  train  waited  from  twenty  to  thirty  minutes  after  the 
cattle'  escaped.  There  is  no  evidence  that  appellees  requested 
that  the  car,  with  the  fifteen  cattle,  should  be  forwarded  by 
that  train,  nor  that  appellant's  servants  declined  or  refused 
to  so  forward  it.  On  the  other  hand,  it  is  apparent  that  ap- 
pellees did  not  demand  that  it  should  be  so  forwarded,  from 
the'  fact  that  their  idea  was  to  hold  the  train  until  the  escaped 
cattle  should  also  be  in  the  car. 

The  testimony  of  appellant's  witnesses  is,  that  the  train 
was  held  forty  minutes  in  order  that  appellees  might  get  their 
cattle  loaded. 

From  this  summary  of  the  evidence,  it  is  very  plain  that 
appellant  did  not  refuse  to  receive  and  carry  the  cattle  in  the 
sense  in  which  a  refusal  is  alleged  in  the  complaint;  indeed, 
there  is  no  evidence  of  any  refusal,  either  to  accept  or  to 
carry.  The  providing  of  the  car  and  the  holding  of  the  train 
showed  a  willingness  both  to  receive  and  carry  the  cattle. ' 
The  evidence  shows  no  wrong  on  the  part  of  the  railway  com- 
pany, unless  it  be  a  failure  to  construct  and  keep  in  repair  a 
proper  fence  around  the  cattle-pen,  and  a  failure  to  keep  the 
chute  in  proper  repair.  We  express  no  opinion  as  to  the 
weight  of  the  evidence  upon  these  points,  nor  as  to  whether 
or  not  appellees  suffered  any  loss  by  reason  of  the  chute  be- 
ing out  of  repair. 

It  is  sufficient  to  say  that  the  case  made  by  the  evidence  is 
not  the  case  made  in  the  complaint,  and  that  for  that  reason 
the  judgment  must  be  reversed. 

A  refusal  to  receive  and  to  carry  the  cattle  can  not  be  pred- 
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icated  upon  the  fact  that  the  train  was  not  held  for  a  longer 
time.  The  ways  and  means  for  loading  being  in  proper  con- 
dition, and  the  duty  of  loading  being  upon  the  shipper,  it  is 
his  duty  to  have  the  car  loaded  so  that  the  train  which  is  to 
move  it  may  not  be  unreasonably  delayed.  Trains  are,  and 
of  necessity  must  be,  run  upon  schedule  time.  The  trans- 
portation of  freights,  the  security  of  the  trains,  and  the  safety 
of  passengers  require  this.  Frazier  v.  Kansas  Oily,  tic,  R. 
W.  Co.,  48  Iowa,  571.  In  that  case  it  was  said :  "A  delay 
of  a  few  minutes  at  one  station  might  occasion  a  correspond- 
ing delay  of  every  train  on  the  line  of  road,  and  even  re- 
sult in  accidents,  destructive  of  property  and  life.  No  per- 
son desiring  to  become  a  passenger  upon  a  train  could  right- 
fully demand  a  delay  of  one  minute  to  enable  him  to  reach 
the  train  and  get  on  board.  Upon  what  principle,  then,  can 
these  plaintiffs  demand  damages  because  the  defendant's  train 
did  not  wait  until  they  could  drive  their  hogs  into  defend- 
ant's yards,  load  four  cars,  count  them,  have  way-bill  mad? 
out,  shipping  contracts  signed,  and  the  cars  placed  in  the 
train  ?  " 

If  appellant  was  guilty  of  any  actionable  wrong  in  rela- 
tion to  the  cattle-pen  and  the  chute,  which  occasioned  loss  to 
appellees  without  their  fault,  which  we  do  not  decide,  that  is 
the  wrong  for  which  it  should  respond  in  damages.  That, 
however,  is  not  the  wrong  charged  in  the  complaint.  The 
conclusion  we  have  reached  makes  it  unnecessary  for  us  to 
consider  other  questions  discussed  by  counsel. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  sustain  ap- 
pellant's motion  for  a  new  trial,  and  to  grant  leave  to  appel- 
lees to  amend  their  complaint  if  they  so  desire. 

Filed  Jan.  7,  1886". 
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Tracewell,  Administrator,  v.  Famnley. 


No.  12,163. 

Tracewell,  Administrator,  t>.  FaBB8LEY. 

Practice. — Heading. — IJarada*  Error.' — Where  it  affirmatively  appears 
on  the  face  of  the  record  that  the  judgment  rents  on  a  good  paragraph 
of  a  pleading,  an  error  in  overruling  a  demurrer  to  a  bad  paragraph  is 

harmless. 

From  the  Harrison  Circuit  Court. 

IV.  JV.  Iraeewell  and  R.  J.  Tracewell,  for  appellant. 

B.  P.  Douglass  and  S.  M.  Stockslager,  for  appellee. 

Elliott,  J. — The  appellee  filed  a  petition,  consisting  of 
two  paragraphs,  asking  that  personal  property  be  set  apart 
to  her,  as  the  widow  of  William  H.  Farnsley,  deceased.  In 
the  first  paragraph,  she  claims  $500  under  the  law  of  In- 
diana, averring  that  her  husband  was  a  resident  of  this  State 
at  the  time  of  his  death,  although  temporarily  absent  in  Ken* 
lucky ;  in  the  second,  she  claimed  $700  under  the  laws  of 
Kentucky  where  her  husband  died. 

The  appellant's  contention  is,  that  the  second  paragraph  is 
had  because  it  does  not  set  out  the  statute  of  Kentucky. 

We  do  not  deem  it  necessary  to  decide  the  question  ar- 
gued, for  it  affirmatively  appears  that  the  appellee  was  al- 
lowed only  (500,  and  that  the  finding  and  judgment  rest  on 
the  first  paragraph  of  the  petition. 

It  has  been  again  and  again  decided  that  where  it  affirm- 
atively appears  on  the  face  of  the  record  that  the  judgment 
rests  on  a  good  paragraph  of  a  pleading,  an  error  in  over- 
ruling a  demurrer  to  a  bad  paragraph  is  harmless.  This  is 
in  harmony  with  the  general  rule  which  prevails  almost 
everywhere,  that  where  it  is  clear  that  the  error  did  not  prej- 
udice the  rights  of  the  appellant,  the  judgment  will  not  be 
reversed.  Lancaster  v.  Collins,  115  U.  S.  222;  Hornbuckie 
V.  Stafford,  111  U.  S.  389;  Mining  Co.  v.  Taylor,  100  U.  S. 
Vol.  104.— 32 


498  SUPREME  COURT  OF  INDIANA, 

Millikan  r.  Haai  el  at. 

37.     This  general  rule  has  been  many  times  declared  and 
enforced  in  this  court. 
Judgment  affirmed. 
Filed  Jan.  7, 1886. 


No.  12,316. 

MnjjKAN  v.  Ham  et  ax. 

Taxes. — Lit*  for  City  Tax  Paid  by  Purehanr. — Where  one  who  his  pur- 
chased real  estate  at  a  tax  sale  for  non-payment  of  State  and  county 
taxes,  afterwards  pays  the  city  tax  on  such  property,  he  may,  in  a  suit 
to  quiet  title,  have  the  same  allowed  and  decreed  a  lien  on  the  real  es- 
tate as  part  of  the  original  claim  for  the  purchase-price. 

From  the  Madison  Circuit  Court. 

C.  L.  Henry  and  H.  C.  Ryan,  for  appellant, 

M.  A.  Chipman,  for  appellees. 

Howe,  J. — In  their  brief  of  this  cause,  appellant's  learned 
counsel  request  this  court  to  decide  the  following  question, 
namely :  "  Can  one  who  has  purchased  real  estate  at  a  tai 
sale  for  non-payment  of  State  and  county  taxes,  afterwards 
pay  the  city  tax,  and,  in  a  suit  to  quiet  title,  have  the  same 
allowed  and  decreed  a  lien  on  the  real  estate  as  part  of  the 
original  claim  for  purchase-price?" 

This  question  seems  to  be  fairly  presented  for  decision  by 
the  record  of  this  cause  and  the  error  assigned  by  appellant 
upon  the  overruling  of  his  motion  for  a  new  trial.  It  ap- 
pears from  the  record  of  this  cause,  that,  on  the  9th  day  of 
February,  1880,  at  a  public  sale  by  the  treasurer  of  Madison 
county  of  lands  and  lots  therein  returned  delinquent  for  the 
non-payment  of  State  and  county  taxes  previously  assessed 
thereon,  the  appellant  became  the  purchaser  of  the  real  es- 
tate described  in  his  complaint,  and  situate  within  the  cor- 
porate limits  of  the  city  of  Anderson  in  such  county,  and 
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listed  and  taxed  in  the  Dame  of  the  appellee,  Mahala  Ham, 
for  the  Bum  of  $57.12,  the  amount  of  delinquent  and  current 
taxes,  penalties  and  costs,  then  due  and  owing  on  such  real 
estate ;  and  that,  on  the  same  day,  upon  his  payment  of  such 
sum  of  money,  the  treasurer  of  Madison  county  executed  to 
appellant  a  certificate  of  his  purchase  of  such  real  estate.  It 
further  appears  that,  on  the  12th  day  of  June,  1882,  more 
than  two  years  having  elapsed,  and  such  real  estate  not  hav- 
ing been  redeemed  from  such  tax  sale  thereof,  the  auditor  of 
Madison  county  executed  to  the  appellant  a  tax  deed  of  such 
real  estate,  which  deed  he  still  held  when  he  commenced  this 
suit.  It  is  claimed  by  appellant  that,  to  protect  his  interest 
in  such  real  estate  under  his  said  purchase  thereof,  he  had 
paid  all  the  taxes  that  had  accrued  and  accumulated  thereon, 
including  the  sum  of  (69.79,  paid  by  him  on  the  6th  day  of 
March,  1882,  which  had  been  assessed  on  such  real  estate  by 
the  proper  authorities  of  the  city  of  Anderson,  for  munici- 
pal purposes. 

Appellant's  complaint  contained  two  paragraphs.  In  the 
first  paragraph,  he  stated  the  foregoing  facts  in  -relation  to 
his  purchase  of  Mahala  Ham's  real  estate,  at  a  tax  sale 
thereof  for  delinquent  State  and  county  taxes,  and  to  his 
payments  of  all  the  taxes  that  had  accrued  thereon,  includ- 
ing such  city  taxes,  and  also  some  other  facts  which  have  no 
bearing  on  the  question  we  are  required  to  decide,  and  which 
we  need  not  further  notice.  Admitting  the  insufficiency  of 
his  tax  deed  to  convey  to  him  the  title  to  the  real  estate  de- 
scribed therein,  the  appellant  asked  the  court,  in  the  first 
paragraph  of  his  complaint,  to  ascertain  upon  final  hearing 
the  full  amount  due  him  on  such  real  estate  for  all  taxes 
thereon,  including  such  city  taxes,  penalties,  interest  and 
costs,  to  decree  such  amount  to  be  a  lien  on  the  real,  estate, 
and  to  foreclose  such  lien,  etc.  The  second  paragraph  was 
an  ordinary  complaint  by  the  appellant  to  quiet  his  title  to 
the  same  real  estate. 

The  cause  having  been  put  at  issue,  the  court  upon  final 
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hearing  found  for  the  appellant  for  the  amount  paid  by  him 
in  the  purchase  of  the  real  estate  at  the  tax  sale  thereof,  and 
for  the  amount  of  State  and  county  taxes  subsequently  paid 
by  him,  and  rendered  its  judgment  and  decree  accordingly. 
Appellant's  motion  for  a  new  trial  or  hearing  having  been 
overruled,  he  has  appealed  to  this  court.  A  bill  of  excep- 
tions, containing  the  evidence  and  the  rulings  of  the  court  in 
the  exclusion  of  offered  evidence,  is  properly  in  the  record. 

It  is  shown  by  the  bill  of  exceptions,  that  when  the  ap- 
pellant offered  to  prove  his  payment  of  the  taxes  assessed  by 
the  city  of  Anderson  upon  the  real  estate  in  controversy,  for 
municipal  purposes,  in  the  sum  of  $69.79,  every  offer  of 
such  evidence,  oral  or  written,  was  objected  to  by  the  appel- 
lees, upon  the  grounds  of  irrelevancy,  incompetency  and  im- 
materiality ;  and  that  these  objections  were  sustained  and  the 
evidence  excluded  by  the  court  in  every  instance.  These 
grounds  of  objection  arc  so  general  and  uncertain  that  it  is 
difficult,  if  not  impossible,  to  determine  therefrom  why  the 
court  excluded  the  offered  evidence.  In  his  brief  of  this 
cause,  however, -the  appellees'  counsel  has  attempted  to  sus- 
tain the  rulings  of  the  circuit  court  in  the  exclusion  of  the 
offered  evidence,  upon  the  ground  chiefly  that,  "  in  the  ab- 
sence of  a  statute,  the  payment  of  appellees'  taxes  by  appel- 
lant, without  a  request  (and  none  is  averred  or  claimed), 
would  be  a  voluntary  payment  and  could  not  be  recovered." 
The  chief  difficulty  with  this  position  of  counsel,  as  it  seems 
to  us,  is  that  here  there  is  no  "absence  of  a  statute." 

In  section  229  of  the  tax  law  of  December  21st,  1872,  which 
was  in  force  at  the  time  of  the  tax  sale  to  the  appellant,  and 
which  section  was  literally  re-enacted  as  section  219  of  the 
tax  law  of  March  29th,  1881,  and  is  now  in  force  as  re-en- 
acted as  Bection  6488,  R.  S.  1881,  it  was  and  is  provided  as 
follows : 

"  If  any  conveyance  for  taxes  shall  prove  to  be  invalid  and 
ineffectual  to  convey  title  because  the  description  is  insuffi- 
cient, or  for  any  other  cause  than  the  first  two  enumerated  in 
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the  preceding  section,  the  lien  which  the  State  has  od  such 
lands  shall  be  transferred  to  and  vested  in  the  grantee,  hia 
heirs  and  assigns,  who  shall  he  entitled  to  recover  from  the 
owner  of  such  land  the  amount  of  taxes,  interest,  and  penalty, 
legally  due  thereon  at  the  time  of  sale,  with  interest,  together 
with  the  amount  of  all  subsequent  taxes  paid,  with  interest; 
and  such  lands  shall  be  bound  for  the  payment  thereof."  See, 
also,  section  6497,  R.  S.  1881. 

The  provisions  quoted  of  section  6488  are  certainly  broad 
and  comprehensive  enough  to  include  taxes  assessed  by  in- 
corporated cities  for  municipal  purposes.  It  is  contended, 
however,  by  appellees'  counsel,  that  this  section  of  the  statute 
can  not  be  held  to  include  city  taxes,  because  it  provides  for 
the  transfer  of  the  State's  lien  to  the  grantee  in  the  tax  deed, 
and  the  State  has  no  lien  for  city  taxes.  This  contention  can 
not  be  sustained,  we  think,  because  the  transfer  of  the  State's 
lien  is  effected  only  by  and  through  the  tax  deed,  and  is  vested 
in  the  grantee  as  a  security  for  the  amount  legally  due  at  the 
time  of  the  sale ;  while,  as  to  the  "  amount  of  all  subsequent 
taxes  paid,  with  interest,"  the  statute  declares  that  the  lands 
shall  be  bound  for  the  payment  thereof.  The  phrase  "  all 
subsequent  taxes  paid,"  in  the  statute,  construed  with  refer- 
ence to  its  context,  means  all  taxes  paid  subsequently  to  the 
tax  sale,  whether  assessed  before  or  after  the  sale.  In  section 
3263,  R.  S.  1881,  it  is  provided  that  "Hereafter  all  general 
laws  of  the  State  for  the  uniform  assessment  and  collection 
of  taxes,  and  matters  connected  therewith  or  growing  out  of 
the  same,  shall  apply  to  all  incorporated  cities  and  towns  not 
having  special  charters,  so  far  as  the  same  shall  be  applicable." 
We  are  of  opinion  that  the  sections  of  the  general  tax  law 
above  cited  can  and  ought  to  be  so  construed  as  to  enable 
any  one  who  has  acquired  a  lien  on  lauds,  under  their  pro- 
visions, to  enforce  the  collection  of  the  full  amount  of  all 
taxes  subsequently  paid  by  him,  whether  State,  county  or  city 
taxes,  from  the  lands  "  bound  for  the  payment  thereof."  This 
is  not  a  forced  construction  of  the  language  used  in  those  sec- 
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tions,  and  it  is  in  perfect  harmony  with  what  we  regard  as 
the  intention  of  the  Legislature  in  their  enactment.  The  par- 
pose  of  the  legislation  was  two-fold  :  1.  To  secure  the  pur- 
chaser of  land  at  a  tax  sale,  if  his  title  should  prove  invalid, 
in  the  repayment  of  his  money ;  and,  2.  To  encourage  him 
in  the  payment  of  all  other  taxes  which  had  been  or  might 
be  assessed  on  such  land,  by  declaring  that  the  land  should 
be  bound  for  the  payment  thereof.  Manifestly,  this  two-fold 
purpose  of  the  legislation  would  be  best  subserved  by  the 
construction  we  have  given  to  those  sections  of  the  statute. 

The  view  we  have  taken  of  the  question  under  consider- 
ation is  supported,  we  think,  by  the  recent  case  of  Justice  v. 
City  of  Logansporl,  101  Ind.  326.  It  was  there  held,  sub- 
stantially, that  taxes  levied  by  incorporated  cities  for  munici- 
pal purposes  are,  in  effect,  levied  by  the  State,  and  are  not 
inferior  in  rank,  dignity  or  priority  to  taxes  levied  for  State 
or  county  purposes.  For  these  reasons  it  was  also  held  that 
a  sale  of  land  for  State  and  county  taxes  would  not  divest 
the  Ken  thereon  of  city  taxes. 

From  what  we  have  said  it  follows  of  necessity  that  the 
question  propounded  by  appellant's  counsel,  and  stated  in  the 
outset  of  this  opinion,  must  be  answered  in  the  affirmative. 
Upon  the  facts  of  this  case,  as  they  appear  in  the  record  and 
are  herein  stated,  appellant  was  entitled  to  a  decree  for  the 
amount  of  city  taxes  paid  by  him,  with  interest,  and,  in  de- 
fault of  payment,  for  the  sale  of  the  land  bound  for  the  pay- 
ment thereof.  The  court  erred,  we  think,  in  excluding  the 
several  items  of  evidence  offered  by  appellant  tending  to 
prove  his  payment  of  the  city  taxes,  and,  for  these  errors  of 
law,  his  motion  for  a  new  trial  ought  to  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

Filed  Jan.  6,  1886. 
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Lipeb  et  al.  b.  Hand  et  al. 

D&AJarAOE,-  Improoxng  Natural  Stream.— Legislative  Power.— Tht  Legisla- 
ture has.  power  to  enact  a  statute,  such  as  that  of  April  8th,  1881,  pro- 
viding that  natural  streams  may  be  improved. 

Same.— Repeal.— The  drainage  act  of  April  8th,  1881,  was  not  repealed  by 
the  act  of  April  21st,  1881. 

Same. — Oommimoner*. — Irregular  Appointment. — Bill  of  Ezteptioni. —  Prae- 
lice. — Where  the  court  approves  the  acta  of  drainage  commissioners  who 
are  serving  under  its  authority,  it  must  appear  by  a  proper  bill  of  ex- 
ceptions that  timely  objection,  for  any  cause,  was  made  to  their  action 
by  the  remonstrants ;  otherwise  the  rulings  of  the  trial  court  will  be 


Same.— Report,— Time  of  FUmg.—Diteretim  of  Court.— The  trial  court  hai 
discretionary  authority  to  extend  the  time  of  filing  the  report  of  the 

Saxe.— Special  Proeeedingt.— Trial  by  Jury.—Legielative  Power.— The  Legis- 
lature has  power  to  provide  that  in  special  proceedings  the  trial  shall 
be  by  the  court,  and  not  by  jury. 

Same. — Trial  Governed  by  Statute  in  Force  at  Time. — The  statute  in  force  at 
the  time  of  the  trial  governs  as  to  the  procedure. 

Same. — Amctment  of  Benefit. — General  and  Special  Benefit*.— In  the  assess- 
ment of  benefits  in  drainage  proceedings,  the  land-owner  should  not  be 
charged  with  general  benefits  which  accrue  to  him  as  a  member  of  the 
Community,  but  only  with  such  as  are  special. 

Same. —  What  are  Special  Benefit*.—  Benefits  are  special  when  they  increase 
•  the  valne  of  the  land,  relieve  it  from  a  burden,  or  make  it  especially 
adapted  to  a  purpose  which  enhances  Its  value. 

Same.— Outlet. — Lateral  Ditthet.— Where  the  construction  of  a  large  ditch, 
or  the  improving  of  a  natural  stream,  enables  land-owners  to  carry 
their  lateral  ditches  into  it,  and  to  thus  secure  good  drainage  with' 
out  encroaching  upon  the  rights  of  others,  there  is  a  special  benefit. 

Same.— Aet  of  April  Stk,  1831,  Conttitutional  -  -The  drainage  act  of  April 
8th,  1881,  providing  for  proceedings  in  the  circuit  court,  is  not  uncon- 
stitutional as  being  in  conflict  with  section  23  of  the  Bill  of  Rights 
because  it  denies  the  right  of  trial  by  jury,  while  the  act  of  April  21st, 
1881,  relating  to  proceedings  before  the  county  commissioners,  grants 
that  tight.    - 

From  the  Allen  Circuit  Court. 

R.  S.  Robertson  and  J.  B.  Harper,  for  appellants. 

T.  E.  EJlvton,  for  appellees. 
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Elliott,  J. — The  appellees,  proceeding  under  the  act  of 
April  8th,  1881,  petitioned  for  the  establishment  of  a  ditch, 
and  their  petition  was  resisted  by  the  appellants. 

The  point  first  made  is  that  the  circuit  court  had  no  juris- 
diction of  the  subject-matter,  and  that  its  proceedings  are 
void.  One  reason  stated  in  support  of  this  contention  is  that 
the  petition  seeks  to  deepen  and  straighten  a  river,  and  that 
the  circuit  court  has  no  jurisdiction  in  such  matters.  The 
statute  supplies  a  full  answer  to  this  contention,  for  it  expressly 
provides  that  natural  streams  may  be  straightened,  widened 
and  deepened.  R.  S.  1881,  section  4275.  The  Legislature 
has  power  to  enact  such  a  statute.  Gould  Waters,  section  248. 

Another  reason  urged  in  support  of  this  position  is  that  the 
act  of  April  8th,  1881,  is  repealed  by  the  act  of  April  21st, 
1881.  This  point  has  heretofore  been  decided  against  the  ap- 
pellants, and  we  have  no  doubt  as  to  the  soundness  of  those 
decisions;  indeed,  the  language  of  the  latter  statute  clearly 
shows  that  there  was  no  repeal.  Shaw  v.  State,  etc.,  97 
Ind.  23 ;  Crist  v.  State,  ex  rel,  97  Ind.  389 ;  Buchanan  v. 
Bader,  97  Ind.  605 ;  Meranda  v.  Spurlin,  100  Ind.  380. 

It  is  contended  that  the  circuit  court  did  not  select  drain- 
age commissioners  from  six  persons  nominated  by  the  town- 
ship trustees,  as  required  by  section  4273,  and  that  for  thi^ 
reason  the  proceedings  are  void.  We  do  not  think  this  ques- 
tion is  presented  by  the  record.  The  motion  to  strike  out 
the  report  on  the  ground  now  urged  was  made  at  the  No- 
vember term,  1883.  No  time  was  then  asked  or  allowed  in 
which  to  file  a  bill  of  exceptions,  and  none  was  filed  until 
February,  1885.  This  was  too  late  to  save  the  question ; 
leave  to  file  a  bill  should  have  been  asked  and  obtained  dur- 
ing the  term.  Where  persons  assume  to  act  under  the  au- 
thority of  the  court,  where  there  is  an  order  appointing  them, 
and  where  their  acts  are  approved  by  the  court,  it  must  ap- 
pear by  a  proper  bill  of  exceptions  that  timely  objection  to 
their  acting  was  made  by  the  remonstrants;  otherwise  the 
rulings  of  the  trial  court  will  be  respected. 
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It  appears  from  toe  record  that  no  harm  resulted  to  the 
appellants  from  striking  oat  some  of  their  causes  of  remon- 
strance, and  even  if  it  were  conceded  that  this  ruling  was  er- 
roneous, there  could  be  no  reversal,  for  harmless  errors  will 
not  reverse  a  judgment. 

The  court  had  authority  to  extend  the  time  of  filing  the 
report  of  the  commissioners.  It  is  a  familiar  rule  that  where 
a  judicial  tribunal  has  a  general  power  to  designate  a  time 
within  which  an  act  shall  be  done,  it  may  extend  the  time. 
Such  a  power  is  regarded  as  a  discretionary  one,  and  the  ex- 
ercise of  it  by  the  court  will  uot  be  interfered  with  unless 
there  has  been  an  abuse  of  discretion.  If  the  power  is  lim- 
ited to  a  certain  time,  then,  of  course,  a  different  rule  prevails. 

The  drainage  laws  have  so  often  been  declared  constitu- 
tional that  the  question  can  no  longer  be  deemed  an  open  one. 

It  is  contended  that  the  court  erred  in  refusing  appellants 
a  trial  by  jury.  The  power  of  the  Legislature  to  provide 
that  in  special  proceedings  the  trial  shall  be  by  the  court,  and 
not  by  jury,  is  fuljy  established  by  the  decisions  upon  the 
subject ;  there  is,  indeed,  no  contrariety  of  opinion.  Ander- 
son v.  Caldwell,  91  Ind.  451  (46  Am.  R.  613) ;  Indianapolis, 
etc.,  O.  R.  Co.  v.  Christian,  93  Ind.  360;  Ross  v.  Davis,  97 
Ind.  79.  We  have  no  doubt  as  to  the  constitutional  power 
of  the  Legislature  to  provide  for  the  trial  of  drainage  cases 
by  the  court. 

In  support  of  the  contention  of  the  right  to  a  trial  by  jury 
appellants  assert  that  the  statute  does  not  deny  it  upon  all 
causes  of  remonstrance,  and  that,  conceding  the  statute  to  be 
constitutional,  they  were  nevertheless  entitled  to  a  jury.  We 
can  not  assent  to  this  doctrine.  The  statute  expressly  says 
that  w  Remonstrances  founded  on  the  second,  third,  fourth, 
fifth,  sixth,  seventh,  eighth,  or  ninth  causes  of  remonstrance 
shall  be  tried  by  the  court  without  a  jury,"  and  of  the  other 
cause,  the  first,  it  says:  "  If  the  court  be  of  the  opinion  that 
the  first  cause  of  the  remonstrance  above  enumerated  exists, 
it  shall  direct  the  commissioners  to  amend  and  perfect  their 
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report ;  or  the  court  may,  in  its  discretion,  set  aside  said  re- 
port." Acts  1883,  177.  This  language  plainly  commits  the 
question  to  the  court,  and  when  the  first  cause  for  remon- 
strance is  considered,  namely,  "  That  the  report  of  the  com- 
missioner is  not  according  to  law,"  it  becomes  still  clearer 
that  such  a  question  was  not  intended  to  be  tried  by  a  jury. 

The  law  is  well  settled  that  the  statute  in  force  at  the  time 
of  the  trial  governs  as  to  the  procedure,  and  as  the  act  of 
1883  was  in  force  when  this  case  was  tried,  it  governed  as  to 
the  procedure  on  the  trial. 

The  difficult  question  in  the  case  is  as  to  the  role  which 
shall  govern  in  the  assessment  of  benefits.  The  language  of 
the  statute  is  very  broad;  it  is  this:  "They  (the  commis- 
sioners) shall  proceed  and  definitely  determine  the  best  and 
cheapest  method  of  drainage,  the  termini  and  route,  location 
and  character  of  the  proposed  method,  and  fix  the  same  by 
metes  and  bounds,  courses  and  distances,  and  description,  es- 
timate the  cost  thereof,  assess  the  benefits  or  injury,  as  the 
case  may  be,  to  each  separate  tract  of  land  affected  thereby, 
and  to  easements  therein  held  by  railway  or  other  corpora- 
tions." This  language  is  very  comprehensive  and  include.* 
every  appreciable  benefit  of  a  private  character  to  the  land- 
owner, but,  broad  as  it  is,  we  do  not  think  that  it  can  be 
construed  to  extend  to  the  general  benefits  which  the  land- 
owner receives  as  one  of  the  public.  Counsel  have  not  re- 
ferred to  any  authorities  upon  this  subject,  and  the  odIj 
decisions  we  bave  been  able  to  find  in  the  course  of  qui 
search  are  those  made  in  cases  where  benefits  and  damages 
for  the  opening  of  highways  were  claimed.  Judge  Diilon, 
in  discussing  this  general  subject,  says:  "And  here,  most 
usually,  arises  the  difficult  inquiry,  What  benefits  and  what 
injuries  are  proper  to  be  regarded  as  affecting  the  question  of 
damages?  Now,  benefits  and  injuries  are  of  two  kinds:  I. 
General  or  public,  being  such  as  are  not  peculiar  to  the  par- 
ticular proprietor,  part  of  whose  property  is  taken,  but  those 
benefits  in  which  he  shares  and  those  injuries  which  he  sus- 
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tains  in  common  with  the  community  or  locality  at  large. 
II.  Special  or  local,  being  those  peculiar. to  the  particular 
land-owner,  part  of  whose  property  is  appropriated,  and 
which  are  not  common  to  the  community  or  locality  at  large, 
such,  on  the  one  hand,  as  rendering  his  adjoining  lands  more 
useful  and  convenient  to  him,  or  otherwise  giving  them  a  pe- 
culiar increase  in  value,  and,  on  the  other,  rendering  them 
less  useful  or  convenient,  or  otherwise,  in  a  peculiar  way, 
diminishing  their  value.  The  former  class  of  benefits  or  in- 
juries—namely, those  which  are  general,  and  not  special — 
have,  according  to  the  almost  uniform  course  of  decision,  no 
place  in  the  inquiry  of  damages,  and  can  not  be  considered  for 
the  purpose  of  reducing  the  amount,  being  too  indirect  and 
contingent ;  but  injuries  which  specially  affect  the  proprietor, 
or  benefits  which  are  specially  conferred  upon  his  adjacent 
property,  part  of  which  is  taken,  are  to  be  considered,  unless, 
by  the  Constitution  of  the  State  or  legislative  enactment,  all 
benefits,  special  as  well  as  general,  are  to  be  excluded."  2 
Dillon  Mun.  Corp.  (3d  ed.),  section  624. 

We  think  that  the  rule  which  prevails  in  analogous  cases 
should  be  adopted  in  these  drainage  cases,  and  that  the  land- 
owner should  not  be  assessed  with  general  benefits  which 
accrue  to  him  as  a  member  of  the  community. 

As  the  land-owner  is  not  to  be  charged  with  general  bene- 
fits, but  is  to  be  assessed  with  all  special  benefits,  it  becomes 
necessary  to  inquire  and  determine  what  are  special  benefits. 
Whatever  gives  an  additional  value  to  the  particular  parcel 
of  land  is  a  special  and  not  a  general  benefit,  and  it  may  be 
a  special  benefit,  although  not  an  immediate  one.  Suppose, 
for  illustration,  that  the  person  assessed  owns  a  tract  of  land 
situated  on  a  knoll  and  well  drained  in  every  part,  but  that 
on  all  sides  of  it  are  great  ponds  rendering  access  difficult, 
and  isolating  it  from  highways,  a  drainage  of  the  ponds 
would  benefit  the  land-owner,  although  it  might  not  carry 
any  water  at  all  immediately  from  his  land,  and  such  a  benefit 
would  be  a  special  and  not  a  general  one.     In  estimating 
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damages,  the  general  rule,  as  declared  by  a  recent  writer,  is, 
that  "in  estimatipg  value  everything  which  gives  the  land 
intrinsic  value  is  to  be  taken  into  consideration."  3  Suther- 
land Damages,  441.  There  can  be  no  valid  reason  why  the 
same  general  rule  should  not  apply  to  benefits  in  drainage 
cases,  for  whatever  gives  intrinsic  value  to  the  Land  specially 
benefits  it.  The  author  just  referred  to,  in  speaking  of  bene- 
fits, says:  "These  benefits  are  estimated  like  damages." 
3  Sutherland  Damages,  452.  The  conclusion  to  which  the 
authorities  lead  is,  that  benefits  are  special  when  they  in- 
crease the  value  of  the  land,  relieve  it  from  a  burden,  or 
make  it  especially  adapted  to  a  purpose  which  enhances  its 
value.  3  Sutherland  Damages,  454  to  462;  Allen  v. 
Ckarleatoum,  109  Mass.  243 ;  Whitney  v.  .Boston,  98  Mass. 
312;  Farwelt  v.  Cambridge,  11  Gray,  413;  Milvxxu&et,etc.r 
R.  R.  Co.  v.  Eble,  4  Chand.  (Wis.)  72. 

Where  the  construction  of  a  large  ditch  enables  property 
owners  to  carry  their  lateral  ditches  into  it,  and  to  thus  secure 
good  drainage  without  encroaching  upon  the  rights  of  oth- 
ers, there  is  a  special  benefit.  This  results  from  the  rule  that 
one  land-owner  has  no  right  to  collect  water  in  a  body  and 
pour  it  upon  the  land  of  another,  City  of  EvanniUe  v. 
Becker,  84  Ind.  325  (43  Am.  R.  46),  vide  opinion  328,  329 ; 
Wets  v.  City  of  Madison,  75  Iud.  241  (39  Am.  R.  135),  rirff 
pp.  251,  248,  257;  Gould  Waters,  sections  271,  272,  536. 
Where  a  land-owner  obtains  an  outlet  for  lateral  ditches 
constructed  for  the  drainage  of  his  land,  by  means  of  a  large 
ditch,  or  by  reason  of  the  widening,  deepening,  and  straight- 
ening of  a  natural  stream,  he  receives  a  special  benefit,  for  he 
is  thus  provided  with  means  of  drainage  without  injury  to 
others.  The  evidence  shows  the  appellants  to  have  received 
this  and  other  special  benefits,  and  we  can  not  disturb  the 
finding  of  the  trial  court  upon  the  evidence. 

It  may  possibly  be  true  that  the  appellants,  under  the  ex- 
isting condition  of  affairs,  could  lead  their  lateral  ditches  inio 
the  swamps  and  ponds  without  appreciable  injury  to  their 
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owners,  but  as  soon  as  these  swamps  and  ponds  are  drained, 
as  they  will  be  by  the  contemplated  improvement,  the  ap- 
pellants would  no  longer  have  the  right  to  lead  their  ditches 
to  the  land  reclaimed,  since  this  would  be  to  collect  water*in 
artificial  channels  and  pour  it  upon  the  lands  of  others  to  their 
injury,  and  this  the  appellants  have  no  right  to  do.  It  re- 
sults, therefore,  that  in  securing  outlets  for  their  lateral 
ditches  they  do  secure  a  special  benefit. 

In  most  cases  the  question  whether  there  is  or  is  not  a 
special  benefit  is  one  of  fact  to  be  determined  from  the  evi- 
dence in  the  particular  case.  This  is  so  in  the  present  instance, 
and  under  the  settled  rule  we  can  not  disturb  the  finding  of 
the  court  upon  the  evidence. 

Judgment  affirmed. 

Filed  June  27,  1885. 

'  On  Petition  fob  a  Reheahing. 

Elliott,  J. — This  case  has  been  fully  argued  both  orally 
and  in  elaborate  briefs,  but  we  are  again  asked  to  review  the 
rulings  of  the  trial  court  and  our  own. 

It  is  now  insisted  that  we  did  not  decide  one  of  the  ques- 
tions argued.  We  can  not  agree  with  counsel  upon  this  point. 
We  did  decide,  as  many  cases  in  our  own  and  in  other  courts 
required  us  to  do,  that  the  drainage  law  was  constitutional,  and 
this  necessarily  included  all  phases  of  the  question.  We  have, 
however,  yielded  to  the  earnest  appeal  of  counsel,  and  now  ex- 
pressly discuss  the  phase  of  the  question  which  they  seem  to 
think  was  left  undecided. 

The  position  assumed  by  counsel  in  their  discussion  of  the 
case,  as  we  understand  their  argument,  is  this :  The  statute 
of  April  8th,  1881,  denies  a  right  to  a  trial  by  jury,  while 
that  of  April  21st,  1881,  confers  that  right,  and  the  former 
statute  is,  therefore,  in  conflict  with  the  provision  of  the  Con- 
stitution which  reads  thus:  "  The  General  Assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally 
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belong  to  all  citizens."  No  authority  ie  cited  in  support  of 
this  position,  and,  although  we  have  carefully  searched  the 
books,  we  can  find  none  that  lends  it  the  slightest  support. 

The  act  of  April  8th,  1881,  provides  for  proceedings  in  the 
circuit  court;  while  that  of  April  21st,  1881,  provides  for  pro- 
ceedings before  the  board  of  commissioners.  There  are,  there- 
fore, two  distinct  courts  and  two  distinct  proceedings  desig- 
nated and  provided  for  in  the  two  statutes.  Parties  in  the 
same  court  have  the  same  rights,  but  there  is  a  difference  in 
the  procedure  of  the  two  courts.  The  privileges  are  granted 
upon  the  same  terms,  that  is,  the  rules  prescribed  for  the  one 
court  apply  to  all  parties  who  come  into  that  court.  It  hi: 
always  been  the  legislative  practice  in  this  State  to  prescribe 
different  methods  of  procedure  for  different  courts.  No  one 
has  ever  supposed  that  because  one  method  of  procedure  is 
provided  for  the  circuit  court,  aud  another  for  the  board  of 
commissioners,  the  Constitution  has  been  violated.  We 
have  always  had  different  rules  of  procedure  for  the  circuit 
court  and  for  the  courts  of  the  justices  of  the  peace,  and  no 
one  has  ever  thought  of  questioning  the  validity  of  the  stat- 
utes prescribing  the  modes  of  procedure  for  those  courts.  It 
is  perfectly  clear  that  prescribing  different  methods  of  pro- 
cedure for  different  tribunals  is  not  denying  to  one  class  of 
citizens  rights  conferred  upon  another  class.  Citizens  liti- 
gating in  different  courts  are  not  upon  the  same  terms,  for 
they  are  in  different  tribunals  governed  by  different  systems 
of  procedure. 

There  is  no  discrimination  between  different  classes  of  cit- 
izens, nor,  indeed,  is  there  anything  bearing  the  faintest  re- 
semblance to  a  discrimination.  There  is  a  discrimination  as 
to  methods  of  procedure  in  different  tribunals,  but  none  be- 
tween citizens.  Privileges  and  immunities  are  not  granted 
to  one  class  and  denied  to  another.  The  distinction  is  be- 
tween judicial  tribunals,  not  between  citizens.  If  we  hold 
the  act  of  April  21st,  1881,  unconstitutional,  then  we  must 
hold  that  there  can  be  one  judicial  tribunal  only  for  the  trial 
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•if  all  cases,  and  that  there  must  be  one  procedure  in  all  courts, 
and  this  would  carry  us  into  conflict  with  decisions  that  have 
stood  unchallenged  for  many  years.  The  statutes  in  reference 
to  arbitrators,  to  commissioners  for  the  assessment  of  dam- 
ages, to  the  courts  of  the  justices  of  the  peace  and  of  the 
county  commissioners,  must  all  go  down,  if  the  appellants' 
position  is  maintainable.  That  it  is  not  maintainable  we  have 
no  doubt.  • 

If  we  did  entertain  doubt  as  to  the  constitutionality  of  the 
statute,  we  should  still  be  bound  to  sustain  it,  for  it  has  been 
decided  time  and  again  that  a  statute  will  be  upheld  unless, 
its  unconstitutionality  is  so  plain  that  no  doubt  can  be  en- 
tertained. 

We  have  many  cases  in  our  own  reports, and  there  are  many 
in  the  reports  of  other  States,  holding  that  different  rules  of 
pleading  and  of  practice  may  be  prescribed  for  different  courts. 
There  are,  indeed,  scores  of  cases  holding  that  different  rules 
may  be  prescribed  for  the  trial  of  different  classes  of  cases 
in  the  same  court ;  as,  for  instance,  chancery  and  common 
law  cases,  probate  cases  and  ordinary  civil  actions.  These 
statutes  do  not,  it  is  quite  clear,  confer  upon  one  class  of  cit- 
izens privileges  and  immunities  that  are  denied  to  other 
classes ;  they  do  no  more  than  prescribe  different  Methods  of 
procedure  for  different  tribunals  and  different  classes  of  ac- 
tions. For  this  plain  reason  no  one,  until  this  late  day,  has 
ever  thought  of  assailing  their  validity. 

We  do  not  care  to  add  to  what  was  said  in  the  former  opin- 
ion upon  the  question  of  the  assessment  of  benefits,  further 
than  to  examine  some  authorities  to  which  our  attention  has 
been  called  by  the  counsel  for  the  appellees,  and  to  set  down  - 
a  thought  or  two  which  they  suggest.  These  authorities  carry 
the  doctrine  farther  than  we  deemed  it  necessary  to  do.  Judge 
Cooley  maintains  that  "  the  only  safe  and  practicable  course, 
and  the  one  which  will  do  equal  justice  to  all  parties,  is  to 
.  consider  what  will  be  the  influence  of  the  proposed  improve- 


512  SUPREME  COURT  OF  INDIANA, 

Sliubwc.  McWiHiam*. 

meat  od  the  market  value  of  the  property."  Cooley  Tax- 
ation, 459.  In  the  Matter  of  Furman  Street,  17  Wend.  650, 
the  same  general  doctrine  is  maintained  in  a  very  able  opinion 
by  Buonson,  3.,  and  this  doctrine  is  adopted  in  State,  ek.,  v. 
Mayor,  etc.,  35  N.  J.  L.  157,  167. 

It  is  apparent,  therefore,  that  there  may  be  a  benefit  to  a 
tract  of  land  although  its  drainage  facilities  may  not  be  in- 
creased, but  we  need  not  elaborate  this  point,  for  we  gave  it 
consideration  in  our  former  opinion.  The  statute  does  not, 
as  appellants  unwarrantably  assume,  confine  the  assessment 
to  the  single  particular  of  an  increase  in  the  drainage  util- 
ities, for  the  statute  does  not  restrict  the  assessment  of  benefits 
or  of  damages  to  any  one  kind  of  benefit  or  injury.  It  is 
clear  that  land  might  be  injured  by  a  ditch,  and  yet  its  drain- 
age facilities  be  not  impaired ;  on  the  other  hand,  as  was  shown 
in  our  former  opinion,  land  might  be  materially  benefited  al- 
though its  drainage  facilities  may  not  be  directly  increased. 
But,  in  this  instance,  there  was  evidence  tending  to  show  thai 
the  proposed  improvement  would  benefit  the  lands  of  all  the 
appellants  by  affording  better  drainage. 

Petition  overruled. 

Filed  Jan.  7, 1886. 


No.  11,792. 

Shulse  v.  Mc Williams. 

8LASDER.— Open  and  Ctotc.— Argumentative  Denial  Pro  Tanlo.— The  plaintiff 
in  an  action  for  slander,  in  which  only  an  argumentative  denial  jot 
lattta  of  the  complaint  has  been  filed,  is  entitled  to  open  and  close  the 
case  to  the  jury. 

Practice. — Jury  moy  Take  Ftcadingt  to  Jury- Boom. — It  is  not  error  to  per- 
mit the  jury  to  take  with  them  to  the  jury-room  the  pleadings  in  the 

Same.— Biff  of  Eteeptiont.— F tfino.— A  bill  of  exceptions,  in  order  thai 
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it  can  be  considered  part  of  the  record,  must  have  been  filed  as  required 
by  section  629,  K.  8.  1861. 

From  the  Hamilton  Circuit  Court. 
C.  S.  Werner,  F.  M.  Charlton,  T.  W.  Lockhart,  T.  J.  Kane 
and  T.  P.  Davis,  for  appellant. 
T.  H.  Palmer,  for  appellee. 

Howk,  J. — In  this  case  the  appellee  sued  the  appellant  in 
the  Boone  Circuit  Court  to  recover  damages  for  slander.  As 
originally  filed,  appellee's  complaint  contained  four  para- 
graphs, but,  before  the  trial  of  the  cause,  she  dismissed  her 
suit  as  to  the  second  and  third  paragraphs  of  her  complaint. 
Issues  were  joined  upon  the  first  and  fourth  paragraphs  of 
complaint,  and,  the  venue  of  the  cause  having  been  changed 
to  the  court  below,  were  there  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  assessing  her  damages  in  the 
sum  of  {400.  Over  appellant's  motion  for  a  new  trial,  the 
court  rendered  judgment  against  him  on  the  verdict,  in  ap- 
pellee's favor,  for  the  damages  assessed  and  costs. 

Id  this  court,  the  first  ruling  below  complained  of  as  erro- 
neous, by  appellant's  counsel  in  argument,  is  the  overruling 
of  appellant's  motion  for  leave  to  open  and  close  the  trial  of 
the  cause  to  the  jury.  On  this  point,  the  rule  of  practice  un- 
der section  536,  It.  S.  1881,  of  our  civil  code,  is,  that  the 
party  having  the  burden  of  the  issue,  on  the  trial,  shall  have 
the  opening  and  closing  of  the  case  to  the  jury.  Kinney  v. 
Dodge,  101  Ind.  573.  In  the  first  and  fourth  paragraphs  of 
her  complaint,  the  appellee  alleged  that  the  appellant  had 
"  falsely,  maliciously  and  slanderously  "  spoken  to  certain 
named  persons,  of  and  concerning  appellee,  certain  "  false, 
malicious  and  slanderous  words,"  setting  them  out,  imputing 
to  her  a  want  of  virtue  and  chastity.  To  these  paragraphs 
the  appellant  answered  in  a  single  paragraph,  covering  six 
pages  of  closely-written  legal-cap  paper,  which  it  is  difficult 
to  characterize.  It  was  prepared,  apparently,  for  the  purpose 
Vol.  104.— 33 
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of  enabling  the  appellant  to  obtain  the  opening  and  closing 
of  the  case  to  the  jury ;  but  it  foiled,  and  properly  so,  we 
think,  to  euable  him  to  accomplish  such  purpose.  After  ad- 
mitting that  he  had  spoken  substantially  the  same  words, 
Btated  in  the  complaint,  setting  them  out  and  giving  at  great 
length  his  version  of  the  circumstances  under  which  the 
words  were  spoken,  his  answer  proceeds  as  follows :  "  The 
defendant  avers  that  all  statements  made  by  him,  alleged  in 
the  complaint  of  the  plaintifF,  were  of  and  concerning  such 
plaintiff,  but  without  malice." 

It  will  be  readily  seen  that  this  answer  does  not  confess 
and  avoid  the  cause  of  action  stated  in  appellee's  complaint. 
On  the  contrary,  it  affirms  foots  which  are  utterly  inconsist- 
ent with  the  truth  of  facts  entering  into  and  constituting  a 
material  element  in  appellee's  cause  of  action.  Such  an 
answer  is  what  is  generally  called  an  argumentative  denial  pro 
tanto  of  the  complaint,  and  the  burden  of  the  issue  formed  by 
such  denial  is  of  course  on  the  plaintiff  and  gives  her  the 
right  to  open  and  close.  Rothroek  v.  Perhmaon,  61  Ind.  39; 
Kinney  v.  Dodge,  supra.  There  was  no  error,  therefore,  in 
the  court's  refusal  to  allow  appellant  to  open  and  close  the 
case  to  the  jury. 

Appellant's  counsel  next  insist,  that  the  trial  court  erred 
in  permitting  the  jury  to  take  with  them,  in  their  retirement 
to  consider  of  their  verdict,  the  pleadings  in  the  cause.  There 
was  no  error  in  this  action  of  the  court.  Snyder  v.  Braden, 
58  Ind.  143 ;  Summers  v.  Oreatkouse,  87  Ind.  205.  In  each 
of  the  cases  cited  it  is  squarely  decided  that  there  is  no  error 
in  placing  the  pleadings  in  the  cause  in  the  hands  of  the  jury ; 
and  the  appellant's  objection  and  exception  to  the  action  of 
the  court  are  limited  to  the  pleadings  in  the  cause. 

The  next  error,  of  which  appellant's  counsel  complain  in 
argument,  is  the  giving  of  certain  instructions  to  the  jury 
trying  the  cause.  Appellee's  counsel  earnestly  insists,  that 
the  instructions  complained  of  are  not  properly  in  the  record 
and,  therefore,  can  not  be  considered.     This  point  seems  to 
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be  well  taken.  The  appellant  attempted  to  make  all  the  in- 
structions given  by  the  court,  and  those  requested  by  him 
and  refused,  a  part  of  the  record  of  this  cause,  by  having  the 
same  embodied  in  a  bill  of  exceptions.  What  purports  to  be 
such  a  bill  of  exceptions  has  been  copied  by  the  clerk  of  the 
court  below  into  the  transcript  before  us ;  but  there  is  noth- 
ing in  the  transcript  to  show  that  such  bill  was  or  had  ever 
become  a  part  of  the  record  of  this  cause.  In  section  629, 
R.  8. 1881,  of  our  civil  code,  it  is  provided  that  such  a  bill  of 
exceptions  must  be  filed  in  the  cause ;  and  "  When  so  filed,  it 
shall  be  a  part  of  the  record."  In  the  transcript  of  this 
cause  there  is  no  memorandum,,  recital  or  file-mark  to  indi- 
dicate  when  such  bill  of  exceptions  was  filed,  or,  indeed,  that 
it  ever  has  been  filed  in  thia  cause.  What  purports  to  be 
such  bill  is  not  a  part  of  the  record  of  this  cause,  and  there- 
fore the  instructions,  as  well  those  given  as  those  asked 
for  and  refused,  are  not  in  the  record  and  can  not  be  consid- 
ered. This  is  settled  by  the  decisions  of  this  court.  Lay  v. 
Lay,  90  Ind.  404 ;  Louisville,  ete.f  JR.  W.  Oo.  v.  Harrigan, 
94  Ind.  246;  Pratt  v.  Allen,  95  Ind.  404. 

We  can  not  disturb  the  verdict  of  the  jury  on  the  evi- 
dence. It  fairly  tends  to  sustain  the  verdict  on  every  mate- 
rial point.  In  such  case,  where  the  verdict  has  met  the 
approval  of  the  trial  court,  we  must  decline,  as  we  always 
have  declined,  to  reverse  the  judgment  on  the  evidence. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed  with  costs. 

Filed  Nov.  7, 1885 ;  petition  for  &  rehearing  overruled  Jan.  9,  1886, 
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Jacksok  p.  The  State,  fob  Use  of  Dyab,  Drainage 
|s    to  commissiosee. 

g   "*        '      Drainage.— Noiice.-CoikUerul  Attack.— Where,  in  a  drainage  proceeding 
iai  aSI  under  the  act  of  April  8th,  1881,  there  has  been  a  notice  of  the  general 

character  required  by  the  statute,  yet  defective,  the  order  of  the  conn 
based  on  such  notice  is  conclusive  as  against  a  collateral  attack. 
8  a  me. — Pleading. — JurMMoa. — Que  QriHeitaL~Ia  a  proceeding  to  enforce 
jjff   HI  a  drainage  assessment,  it  is  not  necessary  to  aver  in  the  complaint  thai 

153  gto;  the  defendant  or  his  grantor  was  a  party  to  the  original  proceeding,  is 

104  519  by  the  assumption  of  jurisdiction  in  that  proceeding  and  judgment  bv 

j?— j=l  the  court  there  was  an  adjudication  of  all  jurisdictional  questions.  SW 

is«  jgjj  v.  Stale,  etc.,  97  Ind.  23,  criticised. 

f!o7  BsJ  From  the  Howard  Circuit  Court. 

*  J.  W.  Kern,  J.  W.  Cooper,  B.  F.  Harness,  J.  C.  BlacUidge, 

W.  E.  Blacklidge  and  B.  C.  H,  Moon,  for  appellant. 
M.  Garrigus,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  seeks  to  enforce  a 
drainage  assessment,  levied  under  the  act  of  April  8th,  1881. 
The  sufficiency  of  this  complaint  is  challenged  upon  two 
grounds:  First.  That  there  was  not  such  notice  as  the  stat- 
ute requires,  for  the  reason  that  there  was  but  nineteen  days 
notice,  instead  of  twenty  as  the  statute  requires.  Second. 
That  it  foils  to  show  that  the  appellant,  or  his  grantor,  was  a 
party  to  the  original  proceedings. 

Of  these  in  their  order :  First.  There  was  notice,  and,  al- 
though defective,  the  order  based  upon  it  was  not  void.  This 
doctrine  is  affirmed  in  many  cases.  .  Quarl  v.  Abbdt,  102 
Ind.  233;  Brown  v.  Goble,  97  Ind.  86,  see  auth.  p. 89;  (My 
of  Terre  Haute  v.  Beach,  96  Ind.  143;  MoCormick  v.  Web- 
ster, 89  Ind.  105;  Million  v.  Board,  etc.,  89  Ind.  6,  ride  p. 
12 ;  Oppenheim  v.  Pittsburgh,  etc.,  R.  W.  Co.,  85  Ind.  471 ; 
Stout  v.  Woods,  79  Ind.  108 ;  McAlpine  v.  Sweetser,  76  Ind. 
78;  Hume  v.  Conduitt,  76  Ind.  598;  Muncey  v.  Joest,  74 
Iud.  409. 
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The  general  rule  is  thus  expressed  in  Morrow  v.  Weed,  4 
Iowa,  77 :  "  If  there  be  a  notice  or  publication,  or  .whatever 
of  this  nature  the  law  requires  in  reference  to  persons  or  other 
matters,  its  sufficiency  can  not  be  questioned  collaterally." 
This  doctrine  was  reaffirmed  by  the  same  court  in  Bon- 
aall  v.  Isett,  14  Iowa,  309,  and  in  Bollinger  v.  Tarbell,  16 
Iowa,  491.  The  great  current  of  authority  runs  in  favor  of 
this  doctrine.  Hendrick  v.  Whittemore,  105  Mass.  23  ;  Cook 
v.  Darling,  18  Pick.  393;  Finneran  v.  Leonard,  7  Allen, 
64;  Wright  v. Marsh,  2  Greene  (Iowa),  94;  Paine  v.  Moore- 
land,  15  Ohio,  435;  Borden  v.  State,  etc.,6  Eng.  (Ark.)  519; 
•  Sheldon  v.  Wright,  5  N.  Y.  497 ;  Delaney  v.  Gault,  30  Pa.  St. 
63;  Callen  v.  Ellison,  13  Ohio  St.  446;  People  v.  Hagar,  52 
Cal.  171. 

It  has  long  been  the  rule  in  this  State,  that  where  a  court  is 
required  to  determine  whether  facts  essential  to  jurisdiction 
exist,  a  judgment  thatthey  do  exist  will  be  conclusive  as  against 
a  collateral  attack.  Eoansi-Ule,  etc.,  R.  R.  Co.  v.  The  (My  of 
Eoanaville,  15  Ind.  395.  It  was  said  in  that  case :  "  It  is  a 
well  settled  principle,  that  where  the  jurisdiction  of  an  infe- 
rior court  depends  upon  a  fact  which  such  court  is  required 
to  ascertain  and  settle,  by  its  decision,  such  decision  is  con- 
clusive." The  doctrine  of  that  case  has  been  repeatedly  as- 
serted, and  we  cite  only  a  few  of  the  many  cases  that  have 
adopted  and  enforced  it.  Forsythe  v.  Kreuter,  100  Ind.  27; 
Youngv.  Wells,  97  Ind.  410;  Smith  v.  Hess,  91  Ind.  424; 
Million  v.  Board,  etc.,  89  Ind.  5,  and  authorities  cited  p.  14 ; 
City  of  Madison  v.  Smith,  83  Ind.  502 ;  Marshall  v.  Gill,  77 
Ind.  402.  This  rule  is  well  supported  by  the  decisions  of  other 
courts.  Grignon's  Leasee  v.  Aator ,  2  How.  31 9  ;  Riley  v.  Waugh, 
8  Cush.  220;  Cooper  v.  Sunderland,  3  Clarke,  (Iowa)  114; 
Henderson  v.  Brown,  1  Caines,  92 ;  Vail  v.  Owen,  19  Barb.  22 ; 
Youngman  v.  E/mira,  etc.,  R.  R.  Co.,  65  Pa.  St.  278 ;  Sheldon  v. 
Wright,  supra.  These  cases  proceed  on  the  theory  that  the  court 
has  authority  to  decide  all  questions,  whether  affecting  the  ju- 
risdiction or  other  matters,  and  this  is  the  only  logical  ground 
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upon  which  they  can  be  maintained.  If  it  be  conceded  that 
the  court  does  not  by  its  decision  determine  the  sufficiency 
of  a  notice,  then  it  must  also  be  conceded  that  these  cases 
are  wrongly  decided,  and  this  would  result  in  the  overthrow 
of  a  long  and  unwavering  line  of  decisions.  Once  it  is 
granted  that  these  decisions  are  sound,  then  the  conclusion 
that  the  court  may  settle  jurisdictional  questions  is  inevita- 
(ble.  Of  course,  this  rule  can  not  apply  where  there  is  no 
(jurisdiction  of  the  subject-matter,  or  where  there  is  no  no- 
tice or  summons,  but  it  does  apply  in  all  cases  where  there  is 
some  notice,  or  some  writ  and  service,  although  defective. 

Appellant's  counsel  are  unfortunate  in  the  citation  of  Tay-  ■ 
for  v.  Conner,!  Ind.  115,  for  the  statement  of  the  judge,  which 
seems  to  favor  their  position,  was,  as  the  opinion  shows,  re- 
pudiated by  the  court.  Where  the  statute  prescribes  what  the 
character  of  the  notice  shall  be,  then  mere  information  con- 
veyed to  the  defendant  in  a  manner  wholly  unauthorized  can 
not  be  deemed  sufficient  to  confer  jurisdiction.  The  notice 
must  assume  to  be  such  as  the  law  requires,  but,  in  order  to 
repel  a  collateral  attack,  it  need  not  be  a  valid  notice.  Marram 
v.  Weed,  4  Iowa,  77.  To  hold  otherwise  would  be  to  break 
down  the  distinction  between  direct  and  collateral  attacks. 
All  that  Vizzard  v.  Taylor,  97  Ind.  90,  can  be  regarded  as 
deciding  upon  this  question  is,  that  there  must  be  some  no- 
tice, and  that  it  is  not  sufficient  that  mere  information  is  con- 
veyed to  the  party  in  a  manner  wholly  unauthorized  by  law. 
As  shown  in  Young  v.  Wells,  97  Ind.  410,  and  in  Albertwn  v. 
State,  ex  rel,  95  Ind.  370,  the  case  of  Scott  v.  Braehtl.  89  Ind. 
413,  was  a  direct  attack  by  appeal,  and  that  decision  can  not 
apply  to  a  collateral  attack. 

Inthecaseof.4/oerfflon  \.State,ex  rel.,  supra,  the  court  quoted 
the  provision  of  the  statute  that  "  collections  of  assessments 
shall  not  be  defeated  by  reason  of  any  defect  in  the  proceedings 
occurring  prior  to  the  judgment  of  the  court  confirming  and 
establishing  the  assessment  of  benefits  and  injuries ;  but  such 
judgment  shall  be  conclusive  that  all  prior  proceedings  were 
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regular  and  according  to  law,"  and  held  that  an  action  to  col- 
lect the  assessment  could  not  be  defeated  upon  the  ground 
that  the  complaint  does  not  aver  that  notice  of  the  petition 
was  given.  The  reason  for  this  ruling  is  that  the  attack  made 
upon  the  complaint  is  a  collateral,  and  not  a  direct  one. 
Young  v.  Welle,  supra,  affirms  a  like  principle.  These  de- 
cisions do  not,  of  course,  affect  defences  arising  subsequent 
to  the  judgment  of  the  circuit  court,  for  they  can  not  be 
deemed  adjudicated,  but,  by  force  of  the  statute,  and  under 
the  general  rules  of  law  referred  to,  matters  affecting  the 
power  of  the  court  are  adjudicated. 

We  come  now  to  the  second  objection  urged  against  the 
complaint,  namely,  that  it  does  not  aver  that  the  appellant, 
or  bis  grantor,  was  named  in  the  petition  filed  in  the  original 
proceedings.  We  have  no  doubt  that  the  petition  must  name 
the  bind-owners  whose  deeds  are  of  record,  and  this  we  have 
often  decided.  Troyer  v.  Dyar,  102  Ind.  396 ;  Vizxard  v. 
Taylor,  supra;  Wright  v.  Wilson,  96  Ind.  408;  Young  v. 
Welle,  supra. 

The  court  can  only  have  jurisdiction  of  persons  who  are 
made  parties  to  the  proceedings  in  the  method  prescribed  by 
law,  and  it  is  upon  this  theory  that  these  cases  proceed.  Judg- 
ments bind  only  such  persons  as  are  made  parties,  for  the  rea- 
son that  it  is  only  of  parties  that  the  court  has  jurisdiction. 
Where  the  law  requires  persons  to  be  made  parties  by  nam- 
ing them  in  the  petition,  that  method  must  be  substantially 
pursued,  although  a  mere  error  or  irregularity  would  not 
make  the  judgment  void.  These  cases  do  not,  as  counsel  as- 
sume, proceed  on  the  theory  that  a  defective  petition  may  be 
questioned  collaterally,  or  that  any  defect  or  irregularity  may 
be  made  available  in  a  collateral  attack  to  impeach  the  judg- 
ment, but  they  proceed  on  the  theory  that  the  complainant 
was  not  a  party  to  the  proceeding.  We  regard  some  notice 
as  indispensable;  so  much  so  that  it  can  not  be  dispensed 
with  by  the  Legislature.  Campbell  v.  Dwiggins,  83  Ind.  473 ; 
Wishmier  v.  State,  etc.,  97  Ind.  160;  Neiman  v.  State,  ex  rel., 


620  SUPEEME  COURT  OF  INDIANA, 

Jackson  ».  The  State,  for  Use  of  Dyar,  Drainage  Commissioner. 

98  Ind.  58 ;  Strosaer  v.  Gty  of  Ft.  Wayne,  100  Ind.  443,  see  p. 
446 ;  Baltimore,  etc.,  B.  B.  Co.  v.  North,  103  Ind.  486 ;  Troyer 
v.  Dyar,  supra  ;  Jackson  v.  State,  etc.,  103  Ind.  250 ;  Hobbs  v. 
Board,  etc.,  103  Ind,  575,  But  where  the  court  adjudges  that 
notice  has  been  given,  this  implies  notice  to  all  the  proper 
parties  until  the  contrary  is  shown,  even  in  cases  where  the 
finding  on  jurisdictional  questions  may  be  collaterally  at- 
tacked. 

The  assumption  of  jurisdiction  and  the  entering  of  a  de- 
cree or  judgment  is  an  adjudication  upon  the  question  of  no- 
tice, without  any  formal  or  express  declaration  to  that  effect. 
Carr  v.  State,  eto.,  103  Ind.  548 ;  Cauldwell  v.  Chary,  93  Id<1. 
363;  Board,  etc,  v.  Salt,  70  Ind.  469.  In  this  case  there 
was  an  assumption  of  jurisdiction  and  a  judgment;  hence 
there  was  an  adjudication  of  jurisdictional  questions. 

Where  a  court  of  general  jurisdiction  assumes  jurisdiction, 
the  existence  of  all  facts  necessary  to  confer  jurisdiction  are 
presumed  to  exist;  This  was  so  decided  in  a  case  precisely 
like  this,  Alhertgon  v.  State,  ex  ret.,  supra,  and  that  decision  is 
supported  by  many  cases.  The  rule  upon  this  subject  is  thus 
stated  in  Shumway  v.  Slillman,  4  Cow.  194:  "Every  pre- 
sumption is  in  favor  of  the  jurisdiction  of  the  court.  The 
record  is  prima  fade  evidence  of  it ;  and  will  be  held  con- 
clusive, until  clearly  and  explicitly  disproved."  Substantially 
the  same  rule  is  declared  in  Mills  v.  Martin,  19  Johnson,  733, 
Thomas  v.  Robinson,  3  Wend.  267,  Peacock  v.  Bell,  1  Saun- 
ders, 73,  Granger  v.  Clark,  22  Me.  128,  Vandyke  v.  San- 
tedo,  3  Green,  224,  Weed  v.  Morrow,  supra,  and  in  the  nu- 
merous cases  cited  in  1  Smith's  Leading  Cases  (8th  ed.)  1 105. 
There  are  many  cases  in  our  reports  affirming  a  like  doc- 
trine. Hornerv.Doe,l  Ind.  130;  Waltz  v.  Borrovmy,  25  lad. 
380 ;  Dwiggins  v.  Cook,  7 1  Ind.  579 ;  Davidson  v.  Koehler,  76 
Ind.  398,  see  authorities  cited  p.  421. 

It  is  necessary  that  a  petition  should  be  filed  invoking  the 
jurisdiction  of  the  court,  but  when  this  is  done  the  presump- 
tion will  be  in  favor  of  its  jurisdiction,  and  it  is  not  neces- 
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sary  to  aver  facts  showing  jurisdiction.  In  so  far  as  Shaw  v. 
State,  etc.,  97  lnd.  23,  declares  this  doctrine  it  is  authoritative, 
but  there  are  some  statements  in  the  opinion  not  necessary  to 
the  decision  of  the  questions  before  the  court,  which  can  uot 
be  deemed  authority.  All  that  was  necessary  to  decide  in 
that  case,  and  all  that  was  really  decided,  is,  that  there  must 
be  a  petition  calling  into  exercise  the  jurisdiction  of  the 
court. 
Judgment  affirmed. 

filed  Dec.  IB,  1885;  petition  for  a  rehearing  overruled  March  13,  1880.  • 


No.  11,506. 
Johnson  v.  Breedlove,  Administrator,  et  al. 

Pleadiro.— Pat/meat.— An  answer  alleging  payment  in  fnll  of  the  claim 
sued  on  is  good  on  demurrer,  although  pleaded  with  other  matter  which 
is  improper. 

Same.— Sufficiency  of  Plea  of  lament.— la  a  plea  of  payment,  it  is  suffi- 
cient to  allege  payment  generally,  without  stating  the  amount  paid,  the 
date  of  payment  or  the  person  to  whom  made. 

Sake, — Payment  by  Administrator. — Application  of  Money.  —  Principal  and 
Surely. — An  answer  by  one  claiming  to  be  surety  oniy,  that  the  plain- 
tiff had  been  fully  paid  by  money  received  from  the  estate  of  the  prin- 
cipal debtor,  and  with  the  administrator's  consent,  sufficiently  sbowa 
that  the  administrator  agreed  that  the  money  so  received  should  be  so 
applied. 

Practice. —  Fentre  ae  Nam. — Where  the  answer  of  one  of  several  defend- 
ants tenders  an  issue  which,  if  found  in  his  favor,  is  conclusive  against 
the  plaintiff  as  to  all,  and  a  general  verdict  for  such  defendant  alone  is 
returned,  a  entire  de  novo  will  not  be  granted,  notwithstanding  there  are 
issues  with  the  other  defendants  upon  which  no  finding  is  made. 

Same. — HarmUce  Error. — An  "  answer"  to  a  motion  for  a  venire  de  novo  is 
unknown  to  the  practice,  and  when  made  should  he  stricken  out,  but  a 
failure  to  strike  it  out  is  not  available  to  reverse  the  judgment  where 
no  harm  resulted. 

Supreme  Coubt.— Instruction*  to  Jury. — Where  the  evidence  is  not  in  the 
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record,  the  Supreme  Court  will  not  reverse  a  judgment  on  account  of  in- 
structions given  to  the  jury,  unless  the;  are  so  radically  wrong  as  not 
to  apply  to  an;  supposed  case  which  might  have  been  made  bj  the  eri- 

From  the  Marion  Superior  Court. 
T.  E.  Johnson,  for  appellant. 

Hammond,  J. — This  case  was  in  this  court  once  before, 
and  is  reported  in  72  Ind.  368.  The  plaintiff  in  the  court 
below  was  then,  as  he  is  now,  the  appellant.  There  has  been 
no  change  in  the  complaint,  and  from  the  reported  case,  we 
take  the  following  statement  of  its  averments: 

"On  July  3d,  1873,  Benjamin  F.  Johnson,  then  in  life, 
and  Jesse  B.  Johnson  made  their  promissory  note,  payable 
to  the  order  of  William  H.  Henschen,  at  a  named  bank  at 
Indianapolis,  sixty  days  from  date,  for  the  sum  of  {300, 
This  note  was  endorsed  by  the  payee,  Henschen,  followed 
by  the  appellant,  Thomas  E.  Johnson,  and  James  M.  Bred- 
shaw.  When  the  note  became  due,  neither  the  makers  nor 
the  other  endorsers  paid  the  same,  or  any  part  of  it.  There- 
upon the  plaintiff  paid  $100  of  the  principal  of  the  note  and 
the  interest  due ;  and  for  the  residue  thereof,  and  in  renewal 
of  said  note  to  the  amount  of  $200,  said  Jesse  B.  Johnson 
executed  a  like  note  for  $200,  which  was  endorsed  in  like 
manner  as  the  first.  When  the  note  thus  given  in  renewal 
became  due,  neither  the  maker  nor  other  endorsers  paying 
the  same,  the  plaintiff  paid  $100  upon  it  and  the  interest 
due,  and,  in  renewal  of  the  residue,  said  Jesse  B.  Johnson 
executed  another  like  note  for  the  sum  of  $100,  which  wns 
endorsed  in  like  manner  as  the  two  others.  When  the  last 
mentioned  note  became  due,  neither  the  maker  nor  other  en- 
dorsers paying  the  same,  the  plaintiff  paid  it  in  full  and  took 
it  up.  Neither  the  maker  nor  endorsers  have  paid  the  plain- 
tiff anything  on  accourit  of  the  notes,  though  the  amount  is 
due  and  unpaid.  Copies  of  the  notes  and  endorsements  are 
set  out." 


NOVEMBER  TEEM,  1885. 


Johnson  i:  Breedlove,  Administrator,  et  al. 

The  judgment  of  the  court  below  was  reversed  on  account 
of  the  insufficiency  of  the  second  and  third  paragraphs  of  the 
answer  of  the  appellee  Jesse  B.  Johnson.  When  the  case 
was  remanded  to  the  court  below,  said  appellee  filed  an 
amended  and  substituted  answer  in  five  paragraphs,  to  the 
first,  second  and  fifth  of  which  the  appellant  unsucessfully 
demurred.  A  reply  was  filed  in  two  .paragraphs,  to  the  sec- 
ond of  which  a  demurrer  was  sustained.  The  appellee  Jesse 
B.  Johnson  also  filed  a  cross-complaint  against  the  plaintiff 
and  the  defendant  Hensohen,  alleging  that  the  (300  loan  was 
for  the  sole  benefit  of  Benjamin  F.  Johnson ;  that  said  ap- 
pellee was  only  surety,  and  that  the  plaintiff  and  Henschen 
were  co-sureties,  and  praying  the  judgment  of  the  court 
whether  he  was  liable  for  anything  more  than  contribution  as 
co-surety.  The  plaintiff  and  Henschen  each  answered  the 
cross-complaint  by  a  general  denial.  The  defendant  Hen- 
schen also  filed  an  answer  to  the  complaint,  claiming  that  he 
was  only  an  accommodation  endorser  of  said  notes  for  Ben- 
jamin F.  Johnson  and  the  appellee  Jesse  B.  Johnson,  who 
he  alleged  were  primarily  liable,  and  asking  that  their  prop- 
erty should  be  first  exhausted  by  execution  before  a  levy 
should  be  made  upon  his.  To  this  there  was  a  reply  in  de- 
nial. There  was  a  trial  by  jury  and  a  verdict  returned  as 
follows:  "We,  the  jury,  find  for  the  defendant  Jesse  B. 
Johnson."  The  appellant  filed  his  motion  in  writing  for  a 
venire  de  novo  on  the  ground  that  the  verdict  was  imperfect, 
because  it  made  no  finding  as  to  the  issues  made  by  the 
answer  of  Henschen  and  the  cross-complaint  of  the  appellee 
Jesse  B.  Johnson.  To  this  motion  said  Jesse  B.  Johnson 
filed  what  is  called  an  answer,  which  the  court  refused  to 
strike  out,  and  overruled  the  motion  for  a  ventre  de  novo. 
Judgment  was  rendered  upon  the  verdict,  over  the  appellant's 
motion  for  a  new  trial. 

It  is  claimed  there  was  error  in  overruling  the  appellant's 
demurrer  to  the  first,  second  and  fifth  paragraphs  of  Jesse  B. 
Johnson's  answer;  in  sustaining  the  demurrer  to  the  second 
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paragraph  of  the  reply;  in  refusing  to  strike  out  the  "answer" 
to  the  motion  for  a  venire  de  novo;  in  overruling  that  motion ; 
and  in  overruling  the  motion  for  a  new  trial. 

The  first  paragraph  of  Jesse  B.  Johnson's  answer  contained 
much  matter,  which  was  mere  evidence,  which  tended  to  show 
that  appellant's  claim  had  been  fully  paid,  and  which  ought 
to  have  been  struck  out,  as  correct  pleading  requires  the  state- 
ment of  facts,  rather  than  the  evidence  which  goes  to  estab- 
lish the  facts.  But,  as  the  first  paragraph  of  answer  contained 
the  averment,  "And  the  defendant  says  that  said  notes  were 
all  fully  paid  before  this  suit  was  begun,"  it  was,  we  think, 
good  as  a  plea  of  payment,  and  there  was  no  error  in  over- 
ruling the  demurrer  to  it. 

The  second  paragraph  of  the  answer  alleges  that  all  the 
notes  mentioned  in  the  complaint  were  paid  by  Benjamin  F. 
Johnson's  administrator  before  the  commencement  of  the  ac- 
tion. 

It  is  objected  to  this  paragraph  that  it  does  not  allege  that 
the  payment  was  made  to  the  plaintiff.  But  it  has  been  de- 
cided that  in  a  plea  of  this  kind  it  is  sufficient  to  allege  pay- 
ment generally,  without  stating  the  amount  paid,  the  date  of 
payment,  or  the  person  to  whom  payment  was  made.  DemaiK 
v.  Daggy,  26  Ind.  341;  Wolcott  v.  Ensign,  53  Ind.  70; 
Oranor  v.  Winter*,  75  Ind.  301 ;  -State,  ex  rei,  v.  Early,  81 
Ind.  540;  1  Works  Pr.,  section  595. 

The  fifth  paragraph  of  answer  is  as  follows:  "And  for  firth 
answer  to  the  complaint  this  defendant  says  that  before  the 
commencement  of  this  action  the  plaintiff's  claim  had  been 
fully  paid  and  satisfied  by  moneys  received  by  him  from  the 
assets  of  the  estate  of  Benjamin  F.  Johnson,  deceased,  the 
principal  debtor,  for  whom  this  defendant  signed  said  notes 
as  surety  only,  and  by  and  with  the  knowledge  of  Thomas  J. 
Breedlove,  the  administrator  of  said  estate." 

The  objection  urged  against  this  paragraph  is  that  it  does 
not  allege  that  the  administrator  of  Benjamin  F.  Johnson's 
estate  agreed  that  the  moneys  received  by  the  plaintiff  from 
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said  estate  should  be  applied  to  the  payment  of  the  claim  sued 
upon.  But  it  does  aver  that  the  plaintiff's  claim  was  paid 
with  moneys  received  from  said  estate,  with  the  administra- 
tor's consent.  This  quite  fully  meets  the  appellant's  objection. 

The  first,  second  and  fifth  paragraphs  of  the  answer  were 
good,  and  the  demurrer  thereto  was  properly  overruled. 

As  to  the  second  paragraph  of  his  reply,  the  appellant  says 
in  his  brief:  "  If  the  answer  were  sufficient,  we  should  say 
that  the  reply  was  bad,  but  we  regard  it  as  a  good  enough  re- 
ply to  a  bad  answer."  Under  this  statement,  as  we  have  held 
the  answer  to  be  sufficient,  it  is  Dot  necessary  further  to  speak 
of  the  reply. 

There  was  no  error  in  overruling  the  motion  for  a  venire 
de  novo.  By  the  answer  of  Jesse  B.  Johnson  it  was  claimed 
that  the  plaintiff's  demand  had  been  fully  paid  before  the 
commencement  of  the  action.  The  general  verdict  of  the 
jury  decided  the  issue  thus  made  in  favor  of  Jesse  B.  John- 
sou.  When  this  was  done  there  was  nothing  further  in  the 
case  to  decide.  The  questions  of  suretyship  raised  by  the 
cross  complaint  and  other  pleadings  were  unimportant  after 
the  jury  reached  the  conclusion  that  the  plaintiff's  claim  had 
been  extinguished  by  payment. 

The  ruling  on  the  motion  for  a  venire  de  novo  was  correct 
without  reference  to  the  "answer"  thereto  wbich  the  court 
refused  to  strike  out.  It  should  have  been  struck  out,  as  such 
an  answer  is  unknown  to  the  practice  ;  but  as  neither  the  an- 
swer nor  the  court's  refusal  to  strike  it  out  could  possibly  have 
resulted  in  any  harm,  it  is  manifest  that  we  can  not,  on  ac- 
count of  such  refusal  to  strike  out,  reverse  the  judgment.  R, 
S.  1881,  section  658. 

The  grounds  upon  which  appellant  asked  for  a  new  trial 
were,  that  the  verdict  was  contrary  to,  and  not  sustained  by, 
sufficient  evidence,  and  that  the  court  erred  in  giving  to  the 
jury  instructions  numbered  from  one  to  twelve,  both  inclu- 
sive. 

The  evidence  not  being  in  the  record,  we  can  not  say 
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whether  the  verdict  was,  or  was  not,  sustained  or  contrary 
thereto.  Nor  can  we  for  the  same  reason  hold  that  the  in- 
structions, or  any  of  them,  were  improperly  given.  The  role 
is  well  settled  that  where  the  evidence  is  not  in  the  record, 
this  court  will  not  reverse  a  judgment  on  account  of  instruc- 
tions given  to  the  jury  unless  they  are  so  radically  wrong  as 
not  to  apply  to  any  supposed,  case  which  might  have  been 
made  by  the  evidence.  Drmkout  v.  Eagle  Machine  Works,  90 
Ind.  423;  BateU  v.  City  of  Anderson,  91  Ind.  591.  Under 
this  rule  the  instructions  complained  of  do  not  appear  to  be 
objectionable. 

We  find  no  error  authorizing  a  reversal  of  the  judgment. 
Affirmed,  with  costs. 
Filed  Dec,  13, 1884;  petition  lor  a  rehearing  overruled  Jan.  8, 1886. 
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iil_£j         The  Cincinnati,  Indianapolis,  St.  Loots  and  Chicago 
j«  gj  Railway  Company  v.  Gaines. 

I'M- s»|  PuADnra.- Omplaini  Charging  Negligence— Motion  to  Mate  More  SpeoJK.— 

iso   40!  ■  Practice.  —  An  objection  that  the  averments  of  a  complaint  charging  neg- 

— —    ,  ligence  are  not  sufficiently  specific,  must  be  taken  by  a  motion  to  make 

167     w  more  »P*«nc.    It  is  not  a  cause  for  demurrer. 

W Ml|  RAimoAD.  —  Action  for  Personal  Injury.  —  Negligence.  —  Gmlributory  Ntgli- 

gencc. — Holding.— A  complaint  against  a  railroad  company,  alleging 
that  the  defendant's  train  approached  a  highway  crossing  without  giv- 
ing the  required  statutory  signals  and  without  the  plaintiff's  knowl- 
edge, whereby  his  team  was  frightened  and  ran  away,  and  the  plaintiff, 
without  any  fault  on  his  part,  was  injured,  sufficiently  rebuts  any  pre- 
sumption of  contributory  negligence. 
Same.— BijAuoy  Oroaing.— Sounding  Whittle.  Injury  by  frightened  Teem.— 
Where  a  railroad  track  crosses  a  highway  by  an  overhead  bridge  and  the 
plaintiff's  team  passing  beneath,  without  the  knowledge  of  those  in 
charge  of  the  train  passing  above,  js  frightened  by  the  sounding  of  the 
whistle  and  runs  away,  whereby  the  plaintiff  is  injured,  the  companj, 


NOVEMBER  TERM,  1885. 


The  Cincinnati,  Indianapolis,  St  Louts  and  Chicago  K.  W.  Co.  t.  Gaines. 

in  the  absence  of  any  showing  that  the  whistling  was  unnecessary,  is 
not  liable,  although  the  crossing  was  known  to  be  one  of  extraordinary 

Same. — Sounding  Whittle  at  Plat*  of  Erlmordinary  Danger  not  Negligent*  Per 
&. — Burden  of  Proof. — The  mere  sounding  of  a  locomotive  whistle,  even 
at  a  place  of  extraordinary  danger,  where  teams  are  likely  to  be  fright- 
ened thereby,  is  not  of  itself  negligence,  and  to  justify  an  inference  of 
negligence  from  such  act  the  party  having  the  burden  of  the  issue  must 
show  that  it  was  done  under  such  circumstances  as  made  it  at  that  time 
negligent. 

Special  Finding. — Silence  as  to  Material  Fad. — Presumption. — Where  a 
special  finding  is  silent  as  to  a  fact,  the  existence  of  which  is  necessary 
to  make  out  the  plaintiff's  case,  the  presumption  will  he  that  such  fact 
did  not  exist 

SuraEMS  CoDBT. —  Unavailable  Error. — Practice. — Where  it  affirmatively 
appears  that  the  judgment  rests  on  a  good  paragraph  of  complaint,  it 
will  not  be  reversed  because  of  an  error  in  overruling  a  demurrer  to  a> 
bad  paragraph. 

From  the  Tippecanoe  Circuit  Court. 

/.  R.  Cofroth  and  T.  A.  Stuart,  for  appellant. 

B.  W.  Langdon  and  T.  F.  Oaylord,  for  appellee. 

Mitchell,  J. — This  action  was  brought  by  John  W.  Gaiues 
against  the  Cincinnati,  Indianapolis,  St.  Louis  and  Chicago 
Railway  Company,  and  another  railway  company,  whope  line 
the  appellant  was  operating,  to  recover  for  injuries  alleged  to 
have  been  sustained  by  the  plaintiff  in  consequence  of  the 
careless  and  negligent  running  of  a  train  by  the  appellant, 
and  in  failing  to  observe  the  statutory  obligation  imposed  on 
those  operating  locomotive  engines  on  railways,  in  respect  of 
the  approach  to  highway  crossings. 

The  complaint  is  in  two  paragraphs.  The  first  weeks  a  re- 
covery- for  an  injury  upon  the  common  law  liability  for  neg- 
ligence ;  while  the  second  is  grounded  upon  the  right  to  recover 
for  an  injury  occasioned  by  a  failure  to  observe  a  statutory 
duty. 

The  wrong  of  which  complaint  is  made  in  the  first  para- 
graph is,  that  while  the  plaintiff,  with  his  team  and  wagon, 
was  lawfully  proceeding  along  a  public  highway  or  street, 
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where  it  approaches  and  is  crossed  by  the  defendant's  rail- 
way, the  defendant  carelessly  and  negligently  caused  a  loco- 
motive engine,  with  a  train  of  cars  attached,  to  approach  and 
pass  over  the  crossing,  and  that,  by  reason  thereof,  the  plain- 
tiff's team,  without  fault  on  his  part,  or  that  of  his  servant 
who  was  driving,  took  fright,  became  unmanageable,  and  ran 
away  with  the  wagon,  from  which  he  was  thrown  with  such 
violence  that  he  sustained  grievous  injury  to  his  person. 

In  the  second  paragraph  it  is  charged  that  the  plaintiff  was 
proceeding  along  the  highway  in  the  manner  stated,  when  the 
defendant  caused  a  locomotive  engine,  with  a  train  of  ears  at- 
tached, to  approach  the  street  crossing  without  sounding  the 
whistle  and  ringing  the  bell,  according  to  the  statute  in  such 
cases  made  and  provided,  by  reason  whereof  both  plaintiff', 
and  his  servant  who  was  driving,  were  unaware  of  the  ap- 
proach of  the  train;  that  the  team  took  fright,  became  un- 
manageable, etc.,  and  the  plaintiff  was,  without  fault,  injured 
as  stated. 

It  is  contended  that  neither  paragraph  states  a  cause  of  ac- 
tion, and  that  the  court  committed  error  in  overruling  de- 
murrers filed  to  each. 

The  only  infirmity  which  is  claimed,  as  pertaining  to  the 
first  paragraph,  is,  that  it  fails  to  specify  in  what  the  defend- 
ant's carelessness  and  negligence  consisted. 

While  the  statements  in  the  paragraph  under  consideration 
are,  as  was  said  in  (My  of  Evanaville  v.  WorihingUm,  97  Ind. 
282,  too  general  to  commend  it  as  a  model  of  good  pleading, 
it  is  nevertheless  settled  that  objection  for  that  cause  can  only 
be  taken  by  a  motion  to  make  more  specific ;  it  is  not  ground 
for  demurrer.  Ohio,  etc.,  R.  W.  Cb.  v.  Obllarn,  73  Ind.  261 
(38  Am.  R.  134);  Cleveland,  etc.,  R.  W.  Co.  v.  Wynant,\00 
Ind.  160. 

Concerning  the  second  paragraph  it  is  sufficient  to  say  that 
while  we  concede  the  proposition  as  contended  for  by  coun- 
sel, that  a  statute  which  requires  certain  signals  to  be  given 
as  a  train  approaches  a  highway  crossing,  and  which  makes  a 
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railway  company  liable  for  all  damages  occasioned  by  a  fail- 
ure to  give  such  signals,  has  no  application  to  a  case  where 
the  person  injured  was  guilty  of  contributory  negligence,  we 
are  nevertheless  of  the  opinion  that  the  averments  of  this  par- 
agraph are  such  as  to  rebut  any  presumption  of  contributory 
fault.  Moreover,  we  think  the  contention  of  the  appellee 
that  the  special  findings  affirmatively  show  that  the  conclu- 
sions of  law  and  judgment  of  the  court  rest  on  the  first  para- 
graph of  the  complaint  is  well  made.  In  that  view  of  the 
case  a  reversal  would  not  follow,  even  if  it  should  have  been 
held  that  the  second  paragraph  was  insufficient.  Martin  v. 
Cauble,  72  Ind.  67  j  Smith  v.  McKcan,  99  Ind.  101. 

Upon  request  the  court  found  the  facts  specially,  and  stated 
its  conclusions  of  law  thereon.  The  manner  in  which  the 
track  crosses  the  highway,  flie  cautionary  signs  provided,  the 
speed  at  which  trains  usually  run  in  crossing,  and  the  situ- 
ation and  conformation  of  the  grounds  surrounding  the  cross- 
ing and  approaches  to  it,  are  exhibited  in  detail  in  the  findings. 

It  was  found  that  the  crossing  was  one  that  was  much 
used  by  the  passing  teams  and  vehicles,  was  of  extraordinary 
danger,  that  accidents  had  frequently  happened  there  before 
within  the  defendant's  knowledge,  and  that  the  usual  statu- 
tory signals. were  not  always  sufficient  warning  to  notify  the 
public  using  the  highway  of  the  approach  of  trains.  The 
railway  track  crossed  the  highway  by  an  overhead  bridge, 
fifteen  feet  above  the  highway,  the  passage  way  for  teams  un- 
derneath being  a  space  about  twelve  feet  in  width. 

Trains  approaching  from  the  west  were  not  visible  to  per- 
sons on  the  highway  coming  from  the  north,  except  at  a 
point  about  one  hundred  and  eighty  feet  distant  from  the 
crossing,  and  not  then  until  such  trains  reached  a  point  not 
farther  than  forty  feet  from  the  bridge.  The  "whistling 
post"  for  trains  approaching  from  the  west  was  a  fraction 
over  thirteen  hundred  and  thirty  feet  westerly  from  the 
crossing.  On  the  20th  day  of  October,  1882,  the  plaintiff, 
Vol.  104.— 34 
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with  his  two  sons,  was  returning  from  the  city  of  Lafayette 
to  his  home,  seated  in  a  farm  wagon,  which  was  drawn  by 
a  mule  team  driven  by  one  of  the  sons.  The  team  approached 
the  crossing  from  the  north-east  upon  a  slow  trot,  the  wagon 
making  considerable  noise,  the  plaintiff  being  at  the  time  en- 
gaged in  conversation  with  a  neighbor  who  had  been  invited 
to  a  seat  in  the  wagon.  The  wind  was  blowing  moderately 
from  the  south-west,  and  the  weather  was  clear  and  pleasant 
It  was  about  4  o'clock  p.  m.  It  is  found  that  under  ordi- 
nary conditions  the  sound  of  the  whistle  on  an  engine  could 
be  heard  from  a  point  over  a  half  mile  west  of  the  crossing, 
and  the  ringing  of  the  bell,  the  roar  and  noise  of  the  train 
coming  over  the  track,  could  be  heard  a  quarter  of  a  mile 
distant.  At  a  point  from  one  hundred  and  eighty  to  one 
hundred  and  eighty-five  feet*  from  the  crossing  the  team 
was  stopped  for  the  space  of  a  few  seconds  for  the  purpose 
of  looking  and  listening  for  the  train,  the  plaintiff  know- 
ing that  it  was  about  time  for  the  arrival  of  the  regular 
passenger  train,  which  was  three  or  four  minutes  late.  The 
occupants  of  the  wagon  hearing  no  signal  or  other  indication 
of  an  approaching  engine  and  train,  the  driver,  by  direction 
of  the  plaintiff,  whipped  the  team  into  a  brisk  trot  anil 
passed  to  the  railrond  crossing  at  the  rate  of  about  six  miles 
an  hour.  This  is  found  by  the  court  to  have  been  a  proper 
rate  of  speed  under  the  circumstances.  While  the  plaintiff 
was  thus  occupied,  an  engine  with  a  passenger  train  attached 
was  coming  from  the  west,  over  the  defendant's  line,  at  the 
rate  of  about  eighteen  miles  an  hour.  When  the  engine  ar- 
rived at  the  whistliog  post  the  engineer  gave  one  "long 
blast "  from  the  whistle,  lasting  five  or  six  seconds,  the  fire- 
man at  the  same  time  ringing  the  bell,  which  was  rung  con- 
tinuously until  the  crossing  was  passed.  The  team  and  the 
engine  reached  the  crossing  about  the  same  time,  and  while 
the  wagon  was  under  the  bridge,  and  the  engine  passing 
above,  the  whistle  on  the  engine  was  sounded,  the  persons  in 
charge  of  the  engine  being  unable  to  see  teams  when  so  near 
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as  plaintiff  was,  and  having  no  knowledge  of  tbe  presence  of 
the  passing  team  below.  It  is  found  that  the  mules  were 
frightened  by  the  sound  of  tbe  whistle,  tbe  noise  and  smoke 
of  the  train,  and  that  this  was  the  sole  cause  of  their  fright. 
They  became  unmanageable,  ran  away  with  the  wagon, 
which  was  overturned  and  the  plaintiff  thrown  upon  the 
ground  with  such  violence  as  to  sustain  grievous  and  perma- 
nent injury  in  his  person.  The  extent,  nature  and  severity 
of  the  injury  are  described.  Concluding  its  finding  of  facts, 
the  substance  of  which  is  above  set  out,  the  court  makes  an 
inference  of  fact  as  follows: 

"And  it  is  further  found  as  an  inference  of  fact  that  said 
plaintiff  received  and  suffered  said  injuries  without  any  fault 
or  negligence  on  his  part  or  on  the  part  of  his  son  who  was 
driving  said  team  at  the  time  said  injuries  were  received,  and 
that  the  defendant,  the  Cincinnati,  Indianapolis,  St.  Louis 
and  Chicago  Railway  Company,  was  guilty  of  negligence  in 
running  its  said  engine  and  train  of  cars  over  said  crossing 
over  said  highway,  and  thereby  negligently  frightened  the 
team  of  the  plaintiff  and  thereby  caused  the  said  injuries  to 
the  plaintiff." 

The  conclusion  of  law  stated  as  to  the  appellee  is  as  fol- 
lows: "And  I  further  find  that  the  defendant,  the  Cincin- 
nati, Indianapolis,  St.  Louis  and  Chicago  Railway  Company, 
is  liable  upon  the  facts  hereinbefore  found,  and  therefore  I 
find  for  the  plaintiff,  and  against  said  defendant,  the  Cincin- 
nati, Indianapolis,  St.  Louis  and  Chicago  Railway  Company, 
and  assess  the  plaintiff's  damages  at  eight  thousand  dollars." 
-  Tbe  appellant  excepted  to  the  conclusions  of  law,  upon  the 
facts  found,  and  upon  this  exception  is  presented  the  first 
question  for  consideration :  Do  the  facts  found  justify  the 
inference  that  the  railway  company  was  guilty  of  negligence?  , 
The  case  is  in  some  respects  different  from  that  ordinarily  pre- 
sented in  which  the  conduct  of  persons  operating  railway  trains, 
and  persons  travelling  over  grade  crossings  on  public  high- 
ways are  involved.    Since  the  railway  here  concerned  crossed 
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over  the  highway  on  ita  own  bridge,  bo  as  to  present  no  ob- 
struction against  the  use  of  the  highway,  those  operating 
trains  over  it  were  required  to  observe  precisely  the  same 
care  in  doing  so  in  respect  of  travellers  on  the  highway  at  the 
crossing  that  was  required  at  other  places  of  equal  danger. 
The  single  exception  to  this  was,  that  the  statute  imposed 
upon  those  operating  trains  the  duty  of  giving  timely  warn- 
ing of  the  approach  of  engines  by  specified  signals.  The  sig- 
nals having  been  duly  made,  so  that  no  negligence  was  predi- 
cated upon  a  failure  to  comply  with  its  duty  in  that  regard, 
the  conduct  of  the  appellant,  as  it  is  exhibited  in  the  special 
findings,  must  be  considered  in  all  respects  the  same  as  if 
the  highway  along  which  the  plaintiff  was  proceeding  had  lain 
parallel  with,  and  in  such  close  proximity  to,  the  railway  as  to 
have  presented  a  situation  of  extraordinary  danger.  Whether 
it  was  negligent  or  not  must  depend  upon  the  conduct  of 
those  operating  its  train,  considered  with  reference  to  the 
danger  incident  to  the  situation,  and  the  facts  of  which  they 
had  or  were  bound  to  take  notice. 

The  only  substantive  act  upon  which  negligence  is  predi- 
cated is,  that  when  the  locomotive  entered  upon  the  bridge 
the  whistle  was  sounded.  It  is  not  found  that  the  sounding  of 
the  whistle  was  unnecessary  or  in  any  respect  improper,  and 
we  must,  therefore,  presume  there  was  lawful  occasion  for  it. 
It  is  expressly  found  that  those  in  control  of  the  engine  had 
no  knowledge  of  the  presence  of  the  plaintiff  or  of  his  team, 
and  the  facts  found  show  that  in  the  situation  in  which  they 
were,  no  reasonable  diligence  would  have  discovered  them  to 
the  persons  operating  the  train.  It  is  also  specifically  found 
that  the  sole  cause  of  the  fright  of  the  team  was  the  sound- 
ing of  the  whistle  and  the  noise  and  smoke  of  the  train. 

That  the  appellant  was  in  the  exercise  of  a  lawful  right  in 
crossing  its  train  over  the  bridge  is  not  disputed.  That  the 
entrance  of  the  locomotive  upon  the  bridge  under  which  the 
plaintiff  was  passing  was  attended  with  noise  and  smoke, 
was  of  course  unavoidable,  and  thus  the  rule  which  requires 
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us,  in  the  absence  of  a  finding  to  the  contrary,  to  indulge  the 
presumption  that  the  sounding  of  the  whistle  was,  from  some 
cause,  a  proper  and  necessary  thing  to  be  done,  results  in  the 
conclusion  that  the  team  was  frightened  from  causes  that 
were  unavoidable  and  conduct  that  was  necessary  and  proper. 
Unless,  therefore,  it  can  be  held  that,  because  the  place  at 
which  the  whistle  was  sounded  was  one  of  extraordinary 
danger,  the  mere  fact  that  it  was  sounded  without  regard  to  the 
occasion  for  so  doing,  was  negligence  per  at,  the  fact  of  neg- 
ligence, inferred  by  the  learned  judge  who  tried  the  cause, 
would  seem  to  be  without  support. 

Upon  well  settled  principles  and  upon  the  authority  of 
cases  forming  a  class  to  which  this  is  allied,  we  think  an  in- 
ference of  negligence  can  not  be  justified  on  the  hypothesis 
stated.  That  the  juncture  of  affairs  at  the  point  where  the 
accident  happened  produced  a.  situation  of  extraordinary  dan- 
ger, was  not  blamable  to  the  appellant ;  that  there  are  snch 
places  is  one  of  the  necessary  incidents  to  the  existence  and 
operation  of  railways;  that  such  a  place  existed  did  not  af- 
fect either  the  right  of  the  railway  to  use  its  line  in  any  law- 
ful manner,  or  of  the  plaintiff  to  proceed  along  the  highway. 
Each,  however,  was  under  the  obligation  so  to  use  its  own  as 
not  unnecessarily  to  interfere  with  the  rights  of  the  other. 
Courts  take  judicial  knowledge  of  the  fact  that  sounding  the 
whistle  is,  under  a  variety  of  circumstances,  a  necessity.  The 
statute  requires  it  upon  the  approach  of  trains  to  all  high- 
ways. It  is  a  means  of  warning  persons  or  animals  off  the 
track,  and  thus,  perhaps,  saving  car  loads  of  passengers  from 
disaster.  The  danger  to  persons  on  an  adjacent  or  intersect- 
ing highway  must  be  known  and  imminent  in  order  to  ex- 
cuse the  giving  of  signals  required  by  law,  or  which  might 
be  necessary  to  clear  its  track  from  trespassing  animals,  where 
there  was  a  probability  that  they  might  by  contact  derail  the 
train.  On  the  other  hand,  if  there  was  no  occasion  for  blow- 
ing the  whistle  or  making  any  other  noise  than  that  neces- 
sarily incident  to  the  running  of  its  train  at  a  place  where  it 
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might  reasonably  be  supposed  that  some  one  who  could  not 
be  seen  might  be  using  a  highway  so  situate  as  to  make  its 
use  dangerous,  sounding  the  whistle  or  making  any  other 
unnecessary  noise  might  be  the  grossest  negligence,  and  if  a 
person  on  the  highway  was  seen  by  those  in  charge  of  the 
engine,  and  the  unnecessary  sounding  of  the  whistle  might 
put  him  in  peril,  such  conduct  as  that  supposed  'might  be 
little  less  than  wanton  and  malicious.  But  upon  the  mete  as 
found,  we  can  not  know  but  that  the  engine  was  approach- 
ing another  street  crossing,  and  that  the  signal  given  was 
made  in  pursuance  of  the  defendant's  statutory  duty,  or  it 
may  have  been  necessary  in  order  to  clear  the  track  of' tres- 
passing animals  or  to  warn  some  one  of  the  approach  of  the 
train.  "  The  mere  sounding  of  the  whistle  can  not  be  deemed 
negligence,  although  blown  in  close  proximity  to  the  high- 
way, and  even  though  there  are  horses  in  the  immediate 
vicinity."  Btllman  v.  Indianapolis,  etc.,  R.  R.  Co.,  76  Iod. 
166  (40  Am.  R.  230). 

In  a  case  involving  the  principles  we  are  considering  it 
was  said  :  "  It  can  not  be  questioned  that  defendant's  train 
was  rightfully  on  its  track,  and  that  the  blowing  of  a  whistle, 
and  the  letting  off  of  steam  with  its  attendant  noise,  are  not 
per  se  acts  of  negligence,  or  evidence  of  wrongful  conduct." 
Culp  v.  Atchison,  etc.,  R.  R.  Co.,  17  Kan.  475.  If  the  servants 
of  the  defendant  were*  guilty  of  no  improper  conduct  while 
exercising  a  lawful  right,  the  fact,  that  the  plaintiff's  team 
took  fright  at  the  sound  of  the  whistle,  the  noise  and  smoke 
of  the  train,  can  not  make  it  liable.  The  liability,  if  any 
exists,  must  rest  upon  Bome  heedless  or  unnecessary  act  which 
was  likely  to  and  did  produce  the  fright  of  the  team. 

In  the  case  of  Philadelphia,  etc.,  R.  R.  Co.  v.  SHnger,  78 
Pa.  St.  219,  which  is  similar  in  many  respects  to  the  case  un- 
der consideration,  it  is  said,  "  the  mere  mot  of  whistling  fur- 
nishes no  presumption  of  negligence."  So  in  the  case  of 
Favor  v.  Boston,  etc.,  R.  R.  Co.,  114  Mass.  350  (19  Am.  R. 
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364.)  Speaking  of  the  obligation  of  railroad  companies,  un- 
der circumstances  such  as  we  are  here  considering,  the  court 
said :  "  It  has  the  right  to  do  lawful  acts  upon  its  own 
premises,  and  it  is  not  responsible  for  injurious  consequences 
that  may  arise  from  such  acts,  unless  the  acts  are  negligently 
and  improperly  done.  If  the  defendants  in  this  case  had 
done  some  negligent  act  in  the  immediate  vicinity  of  the 
highway,  calculated  to  endanger  the  safety  of  travelers  pas- 
sing over  it  with  horses,  a  very  different  question  would  have 
been  presented." 

We  may  say  in  this  case,  since  it  was  found  that  the  place 
was  one  of  extraordinary  danger,  at  which  accidents  were 
known  to  have  occurred  before,  if  it  had  been  found  that  the 
team  was  frightened  by  the  unnecessary  or  improper  sound- 
ing of  the  whistle,  a  very  different  question  would  have  been 
presented. 

The  plaintiff  relies  on  the  case  of  Hill  v.  Portland,  etc., 
Ji.  B.  Co.,  55  Me.  438.  In  that  case  the  engineer  was  in 
a  situation  to  see  the  plaintiff  and  his  horse  before  he  sounded 
the  whistle.  Being  so  situate  he  sounded  the  whistle  twice, 
that  being  the  usual  signal  for  the  train  to  start.  The  court 
held  that  the  signals  thus  given,  although  customary,  were 
unnecessary. 

The  case  of  the  Pennsylvania  B.  B.  Co.  v.  Barnetl,  59  Pa. 
St.  259,  which  is  also  relied  on,  does  not  support  the  appel- 
lee's contention.  The  railway  company,  in  that  case,  was 
held  liable  because  it  approached  a  dangerous  crossing  with- 
out giving  any  warning.    This  was  held  to  be  negligence. 

The  statement  in  the  last  paragraph  that  the  railway  com- 
pany "was  guilty  of  negligence  in  running  said  engine  and 
train  over  said  crossing  over  said  highway,  and  thereby  neg- 
ligently frightened  the  team,"  adds  no  force  to  the  finding 
of  facts.  This  is  but  a  conclusion,  and  must  rest  for  its  sup- 
port on  the  tacts  found.  Pittsburgh,  eta.,  B.  B.  Go.  v.  Spen- 
«er,98  Ind.  186. 

It  results  that  upon  the  facts  found  by  the  court  the  infer- 
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ence  that  the  defendant  was  negligent  was  not  justified,  and 
the  conclusion  of  law  should  have  been  that  the  plaintiff 
was  not  guilty  of  negligence. 

The  judgment  of  the  court  is  reversed  with  cost's  with  in- 
structions to  the  court  below  to  state  conclusions  of  law  on 
the  facts  found  in  accordance  with  this  opinion,  and  to  render 
judgment  accordingly. 

filed  Dec  29, 1886. 

.  On  Petition  fob  a  Rehearing. 

Mitchell,  J. — The  argument  of  the  learned  counsel  in 
support  of  the  petition  for  a  rehearing  is  directed  to  the 
maintenance  of  two  propositions:  First.  That  the  court 
erred  in  assuming,  in  the  principal  opinion,  that  the  special 
findings  predicated  no  negligence  upon  the  failure  of  the 
railroad  company  to  comply  with  its  statutory  duty,  as  charged 
in  the  second  paragraph  of  the  complaint.  Second.  That  we 
are  in  error  in  holding,  in  the  absence  of  any  finding  to  the 
contrary,  that  the  presumption  must  be  indulged  that  sound- 
ing the  whistle  by  the  engineer  was  in  pursuance  of  some 
occasion  rendering  such  conduct  proper  and  necessary. 

Respecting  the  first  proposition,  a  careful  re-examination 
of  the  special  findings  confirms  us  in  the  opinion  that  the 
liability  of  the  defendant  was  not  predicated  upon  the  failure 
of  the  defendant  to  execute'  the  signals  required  by  law. 

While  the  findings  show  that  the  signals  were  not  given 
in  exact  conformity  with  the  very  letter  of  the  statute,  there  ap- 
pears to  have  been  a  substantial  compliance  with  the  law.  Bo- 
sides,  there  is  no  possible  connection,  near  or  remote,  between 
the  injury  and  the  failure  to  give  the  signals  in  literal  com- 
pliance with  the  statute,  instead  of  the  manner  in  which 
warning  of  the  approaching  train  was  given. 

The  finding  is,  that  one  "  long  blast,"  lasting  five  or  six 
seconds,  was  given.  The  signal  prescribed  is,  three  distinct 
sounds  of  the  whistle.  The  purpose  in  requiring  signals  is 
to  give  warning  of  the  approach  of  trains.    One  "long 
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blast "  occupied  more  time  than  would  have  been  required  to 
give  double  the  number  of  distinct  sounds  prescribed  by  the 
statute.  It  probably  made  double  the  amount  of  noise.  It 
could  hardly  be  said,  if  six,  instead  of  three,  distinct  blasts 
of  the  whistle  had  been  given,  that  there  was  a  failure  to 
give  the  necessary  warning  by  signalling  the  approach  of  the 
train. 

The  statutory  warning  must  be  given.  If  more  than  the 
statute  requires  is  given,  the  railroad  company  may  be  liable 
to  some  one  who  is  injured  by  the  excess,  but  not  for  a  fail- 
ure to  give  the  signals. 

Upon  the  former  hearing  this  second  paragraph  of  the 
complaint,  which  it  is  now  claimed  the  special  finding  sup- 
ports, was  subjected  to  criticism  by  opposing  counsel  as  not 
being  sufficient  on  demurrer.  It  was  then  said  by  counsel, 
who  now  insist  that  we  fell  into  error  in  assuming  that  the 
special  findings  predicated  no  negligence  on  the  failure  to 
give  the  signals  as  charged  in  the  second  paragraph,  that  "  the 
overruling  of  the  demurrer  to  this  paragraph,  if  erroneous, 
has  become,  by  the  events  of  the  trial,  immaterial  and  harm- 
less, Because  the  finding  of  the  court  is  on  the  first  para- 
graph." Counsel  then  proceeded  in  their  argument  to  demon- 
strate the  proposition  above  stated,  and  closed  the  discussion 
of  this  subject  with  the  following  pertinent  and  emphatic 
assertion:  "The  language  of  the  learned  judge  who  drew 
the  finding  is  so  explicit  that  there  is  no  room  for  even  a 
captious  reader  to  doubt  that  the  finding  is  bottomed  wholly 
on  the  negligence  of  the  appellant,  as  set  fortli  in  the  first 
paragraph,  as  contradistinguished  from  the  liability  for  a 
failure  to  comply  with  the  statute." 

Our  own  examination  of  the  special  findings,  coupled  with 
the  vigorous  argument  of  counsel,  induced  us  to  accept  the 
view  thus  forcibly  urged.  Assuming  that  counsel  have,  for 
sufficient  reasons  to  themselves,  arrived  at  a  different  conclu- 
sion, our  opinion  in  respect  of  the  matter,  nevertheless,  is — 
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barring  the  imputation  of  captiousness — well  expressed  by 
the  language  quoted  from  their  original  brief. 

As  respects  the  second  proposition,  it  is  now  contended,  the 
special  findings  being  silent  upon  the  subject  of  the  necessity 
or  propriety  of  sounding  the  whistle  when  the  engine  came 
upon  the  bridge,  which  was  in  part  the  occasion  of  the  fright 
of  plaintiff's  team,  that  die  conclusion  must  be  that  it  was 
unnecessarily  and  improperly  sounded. 

The  action  having  been  brought  to  recover  damages  for 
alleged  negligence,  it  is  of  course  not  disputed  that  the  bur- 
den of  proving  negligence  was  on  the  plaintiff.  Nor  is  it 
claimed,  as  indeed  upon  reason  and  authority  it  could  not  be, 
that  the  mere  sounding  of  the  locomotive  whistle  is,  ordi- 
narily, negligence  per  se.  The  argument  is,  that  because  it 
is  found  that  the  whistle  was  sounded  at  a  place  of  extra- 
ordinary danger,  where  teams  were  likely  to  be  passing,  and 
because  the  act  of  sounding  it  was  likely  to  give  fright  to 
passing  teams,  therefore  it  must  be  presumed,  from  the  mere 
finding  that  it  was  sounded,  that  it  was  wrongfully  and  neg- 
ligently done. 

At  the  former  bearing  we  sought  to  maintain  the  proposi- 
tion that  because  sounding  the  whistle  was,  under  some  cir- 
cumstances, absolutely  enjoined  as  a  statutory  requirement, 
and  because  the  courts  took  judicial  knowledge  of  the  fact 
that,  under  other  circumstances,  it  was  an  indispensable  neces- 
sity to  the  running  of  trains,  therefore  the  mere  fact  that 
the  whistle  was  sounded  was  not  of  itself  negligence.  Unless 
it  can  be  maintained  that  it  was,  the  argument  is  at  an  end. 
If  the  act  which  the  court  finds  contributed  to  the  injury 
was  not  per  se  negligent,  that  is,  was  negligent  or  not,  de- 
pending on  whether  there  was  a  necessity  for  doing  it,  mani- 
festly before  an  inference  of  negligence  can  arise  from  the 
mere  doing  of  the  act,  it  was  incumbent  on  the  party  having 
the  burden  of  the  issue  to  show  that  the  act  was  done  under 
such  circumstances  as  made  it  at  that  time  negligent. 

Where  a  special  finding  is  silent  as  to  a  fact,  the  existence 
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of  which  is  necessary  to  make  out  the  plaintiff's  case,  the 
presumption  will  be  the  fact  did  not  exist.  This  rule  has 
been  so  often  stated  that  we  need  not  cite  authorities  in  its 
support.  To  sustain  the  plaintiff's  case,  it  was  incumbent  on 
him  to  prove  that  the  defendant  was  guilty  of  negligence. 
The  proof,  as  we  must  assume,  went  to  such  an  extent  as  to 
enable  the  court  to  find  nothing  more  than  that  the  defendant 
did  that  for  which,  under  some  circumstances,  the  law  im- 
poses a  penalty  against  its  servants  if  the  act  which  was  done 
is  omitted,  besides  making  the  company  liable  for  all  dam- 
ages which  result  from  its  omission.  Under  other  circumstan- 
ces the  court  knows  judicially  that  an  indispensable  necessity 
may  require  the  doing  of  the  act;  whether  doing  the  act  was 
negligent  or  not  depended  upon  the  presence  or  absence  of 
the  conditions  which,  under  pains  and  penalties,  required  it 
to  be  done,  or  the  existence  of  any  of  the  numerous  circum- 
stances which  may  have  rendered  it  of  the  highest  public 
concern  that  it  should  have  been  done.  Upon  these  subjects 
the  evidence  was  such,  we  must  assume,  that  the  court  was 
unable  to  find  one  way  or  the  other.  Now  it  is  insisted  that  ' 
because  the  place  was  one  of  extraordinary  danger  and  the 
act  done  was  one  which  was  likely  to  produce  injury,  the 
court  must  assume  from  the  mere  doing  of  the  act,  that  it 
was  improperly  and  unnecessarily  done. 

This,  beyond  question,  would  be  the  rule  in  case  sound- 
ing the  whistle  on  the  locomotive  while  in  rapid  motion  was 
something  which  the  engineer  might  always  do  or  omit  at  his 
pleasure,  without  regard  to  time  or  place.  The  case  would 
then  be  within  the  rule,  that  "  where  a  person  is  doing  a  vol- 
untary act,  which  he  is  under  no  obligation  to  do,  he  is  held 
answerable  for  any  injury  which  may  happen  to  another,  either 
by  carelessness  or  accident."  Vincent  v.  Stinehow,  1  Vt.  62. 
Underwood  v.  Hewson,  Strange,  596.  This  principle  dis- 
tinguishes all  the  cases  which  the  learned  counsel  have  cited 
in  support  of  their  petition. 

There  is  neither  legal  requirement  nor  other  necessity  that 


640  SUPREME  COURT  OF  INDIANA, 

The  Cincinnati,  Indianapolis,  St-  Louis  and  Chicago  B.  W.  Co.  v.  Gains*. 

we  know  of  that  live  coals  of  fire  should,  under  any  circum- 
stances, be  dropped  from  an  elevated  railroad  in  such  man- 
ner as  that  they  may  fall  upon  those  passing  beneath,  along 
a  public  street,  as  was  the  case  in  Lawery  v.  Manhattan  R.  W. 
Co.,  99  N.  Y.  158  (52  Am.  R.  K).  So  with  the  blowing  offof 
steam  from  an  engine.  The  law  fixes  no  time  nor  place,  when  and 
where,  this  is  to  be  done,  and  courts  can  have  no  such  knowledge 
of  the  necessity  for  so  doing,  as  that  it  can  be  said,  as  a  matter 
of  judicial  knowledge,  that  the  act  must  be  done  at  the  very 
moment  an  emergency  arises,  as  in  the  case  of  sounding  a 
whistle.  The  doing  of  such  an  act,  without  explanation,  at 
a  time  when  and  place  where  there  is  a  high  degree  of  prob- 
ability that  it  will  produce  hurt  to  others,  may  well  be  held 
to  be  negligence.  The  reason  is,  the  person  in  charge  of  the 
engine,  presumptively,  might  have  selected  another  time  and 
place  for  the  act.  Where,  however,  an  act  is  done,  in  the 
progress  of  a  business,  which  customarily  "is  only  performed 
in  pursuance  of  a  legal  duty  or  public  necessity,  it  will  not 
be  presumed,  from  the  mere  doing  of  the  act,  that  it  was  un- 
necessarily or  wrongfully  done. 

The  distinction  is  precisely  that  which  governs  in  a  case 
where  one  who  is  under  no  obligation  to  do  so,  voluntarily 
handles  a  fire-arm  in  such  manner  that  it  is  discharged  to  the 
hurt  of  another,  and  the  case  of  a  soldier  who,  while  in  ex- 
ercise, hurts  another  by  the  discharge  of  his  piece.  In  the 
one  case,  civil  liability  attaches,  regardless  of  whether  the 
injury  occurred  through  carelessness  or  misfortune ;  in  the 
other,  only  when  the  act  was  done  wrongfully  or  carelessly. 

It  is  as  much  a  requirement  of  the  law  that  an  engine 
shall  be  provided  with  a  whistle,  and  that  it  shall  be  blown 
as  occasion  may  require,  as  that  a  soldier  shall  carry  a  gun, 
and  that  he  shall  exercise  when  commanded,  and  for  the 
same  reason  that  the  law  will  not  presume  negligence  against 
the  soldier  when  hurt  results  from  the  use  of  that  which  the 
law  required  him  to  use,  it  will  not  presume  negligence 
against  the  railroad  company  because  it  used  that  which  the 
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law  compelled  it  to  use.  The  engineer  may  not,  to  any  de- 
gree whatever,  wait  his  convenience,  or  select  the  place  at 
which  the  whistle  is  to  be  sounded.  When  certain  points 
are  reached,  or  the  emergency  arises,  the  duty  is  imperative 
at  that  moment.  Public  safety  is  in  many  ways  involved 
in  the  prompt  discharge  of  this  duty.  We  can  not  put  the 
engineer  under  the  pressure  of  a  rule  which  shall  hold  him 
responsible  for  railing  to  sound  the  whistle  on  all  proper  oc- 
casions, and  at  the  same  time  indulge  a  presumption  against 
him  and  the  railway  company,  when  the  whistle  is  sounded 
at  a  place  of  extraordinary  danger,  that  it  was  wrongful  and 
unnecessary.  " 

It  is  no  hardship  to  require  of  him  who  asserts  that  it  was 
wrongful  and  unnecessary,  to  produce  such  a  state  of  facts  as 
will  at  least  enable  the  court  to  find  something  beyond  the 
mere  fact  that  the  whistle  was  sounded. 

The  petition  for  a  rehearing  is  overruled. 

Filed  March  24, 1886. 


No.  12,764. 

The  State  v.  Boswell. 

Constitutional  Law.— ApptiiabilUy  of  Federal  Constitution  to  the  States.— 
The  provisions  of  the  Federal  Constitution  do  not  "pply  to  the  States, 
unless  the  States  an  referred  to  therein  by  express  words  or  clear  im- 
plication, and  prosecutions  by  the  Stats  for  felonies  are  not  governed 
by  provisions  of  the  Constitution  of  the  United  States. 

Same. — Criminal  Law. — Promeation  by  Information, — There  is  nothing  in  the 
Federal  Constitution,  or  any  of  the  amendments  thereto,  which  prohib- 
its the  States  from  proceeding  in  felony  cases  by  information  when  that 
procedure  is  authorized  by  the  State  Constitution. 

Criminal  Law.— Prosecutions  for  Felony. — Indictment. — Information. — Pros- 
ecutions for  felony  must  be  by  indictment,  except  in  the  cases  where  the 
statute  expressly  provides  that  they  may  be  by  information,  and  such 
statute  must  be  strictly  construed. 
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Bake, — Grand  Jury. — Failure  to  Return  Indictment — Effat  of. — Where  b  per- 
son accused  of  crime  has  been  recognized  to  appear  at  the  following 
term  of  court,  and  where  the  grand  jury  sitting  at  that  term  fails  to  Sad 
an  indictment  against  him,  a  subsequent  prosecution  bj  information  is 
unauthorised  and  not  allowed. 

Sake. — The  failure  of  a  grand  jury  to  find  an  indictment  against  one  ac- 
cused of  crime,  and  recognised  to  appear  at  that  term  of  court,  does  not 
necessarily  work  an  acquittal,  nor  does  It  prevent  his  being  placed  un- 
der recognisance,  in  a  second  preliminary  examination,  where  be  has 
been  arrested  on  a  subsequent  affidavit  made  by  a  competent  person. 

From  the  Huntington  Circuit  Court. 
K   C.  Vaughn,  Prosecuting  Attorney,  B.  M.  Cobb,  C.  W. 
Watkint  and  /.  0.  Ibach,  for  the  State. 
f,  B.  Kenner,  J.  I.  Dille  and  D.  Titrpie,  for  appellee. 

>  Elliott,  J. — The  first  question  which  the  record  presents 
is:  Can  the  State  in  any  case  proceed  by  information  against 
a  person  accused  of  a  felony,  or  must  the  proceeding  be  by 
indictment? 

It  is  assumed  in  the  argument  of  appellee's  counsel,  that 
the  provisions  of  the  Federal,Constitution  respecting  the  pre- 
sentment of  charges  of  felony  and  the  mode  of  trial,  apply 
to  prosecutions  under  the  laws  of  the  State,  and  prohibit 
prosecutions  by  information.  This  assumption  can  not  be 
made  good.  The  Federal  and  State  courts,  without  diversity 
of  opinion,  have  long  held  that  the  provisions  of  the  Fed- 
eral Constitution  do  uot  apply  to  the  States,  unless  the  States 
are  referred  to  by  clear  implication  or  express  words.  The 
law  upon  this  point  is  settled,  and  has  long  been  settled.  Bar- 
ron v.  Mayor,  do.,  7  Peters,  243  (32  U.  8.  243,  n.) ;  Fox  v. 
State,  5  How.  410;  Twitohellv.  Commonwealth,  7  Wall.  321; 
Pearson  v.  Yewdatt,  95  U.  S.  294;  Edwards  v.  EBtott,  21 
Wall.  532;  Baker  v.  Gordon,  23  Ind.  204;  Butler  v.  State, 
97  Ind.  378 ;  Cooley  Const.  Lim.  (5th  ed.),  26. 

Where  the  States  are  named,  the  provisions  thus  directly 
made  applicable  to  them  control  in  State  as  well  as  National 
affairs,  but  it  is  otherwise  where  the  States  are  not  named. 
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Siring  v.  Missouri,  107  U.  8.  221 ;  Tennessee  v.  Dams,  100  U. 
S.  257;  Campbell  v.  Dwiggins,  83  Ind.  473,  481. 

It  is  quite  clear  that  the  people  of  Indiana  did  not  under- 
stand that  the  Constitution  of  the  United  States  governed 
prosecutions  by  the  State  for  felonies,  for  they  provided  in 
.  their  Constitution  thai  the  grand  jury  system  might  be  mod- 
ified or  abolished,  and  our  court  as  early,  at  least,  as  1857, 
declared  that  the  Federal  Constitution  did  not  govern  the 
States  except  in  those  instances  where  they  were  named. 
Lake  Erie,  etc.,  R.  R.  Co.  v.  Heath,  9  Ind.  558,  see  p.  669. 

The  fourteenth  amendment  to  the  United  States  Constitu- 
tion does  name  the  States,  and  its  provisions  are,  therefore, 
applicable  to  them.  Kring  v.  Missouri,  supra;  Tennessee  v. 
Davis,  supra.  That  amendment  does  prohibit  the  States 
from  depriving  "  any  person  of  life,  liberty  or  property  with- 
out due  process  of  law,"  but  it  does  not  prohibit  the  States 
from  .proceeding  in  felony  cases  by  information  when  that 
procedure  is  authorized  by  the  State  Constitution.  This 
question  has  recently  been  discussed  by  the  Supreme  Court 
of  the  United  States,  and  needs  no  further  discussion  from 
us.  Hurtado  v.  California,  110  U.  9.  516;  Kalloeh  v.  Su- 
perior  Court,  56  Gal.  229;  People  v.  Hurtado,  63  Cal.  288; 
Rowan  v.  State,  30  Wis.  129  (11  Am.  R.  559) ;  State  v.  Bar- 
nett,  3  Kan.  250.  There  are  many  cases  declaring  a  general 
principle  which  gives  full  and  sure  support  to  the  conclusion 
reached  by  the  courts  in  the  cases  cited,  Munn  v.  Illinois, 
94  U.  S.  113;  Walker  v.  Sauvinet,  92  U.  S.  90;  Kennard  v. 
Louisiana,  92  U.  S.  480;  Davidson  v.  New  Orleans,  96  U.  S. 
97 ;  Missouri  v.  Lewis,  101  U.  S.  22;  Loan  Ass'n  v.  Topeka, 
20  Wall.  655;  Brown  v.  Board  of  Levee  Commissioners,  50 
Miss.  468. 

It  seems  clear  to  us  that  one  who  is  tried  and  convicted 
upon  an  information  provided  for  by  a  constitutional  State 
statute  is  not  deprived  of  his  liberty  without  due  process  of 
law,  for  we  perceive  no  reason  for  doubting  the  soundness 
of  the  proposition  that  proceedings  founded  upon  an  infor- 
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■nation  provided  for  by  a  legally  enacted  statute  do  consti- 
tute due  process  of  law.  Our  own  decisions  have  repeatedly 
sustained  the  validity  of  proceedings  founded  upon  informa- 
tions, and  they,  therefore,  affirm  the  principle  which  supports 
the  proposition  to  which  we  here  declare  our  assent. 

The  remaining  questions  in  the  case  arise  upon  the  ruling 
of  the  court  on  a  demurrer  addressed  by  the  State  to  a  plea 
in  abatement  filed  by  the  defendant.  The  substance  of  the 
plea  is  this:  On  the  18th  day  of  July,  1885,  an  affidavit  iras 
filed  charging  the  appellee  with  the  offence  of  assault  and 
battery  with  intent  to  kill.  On  this  charge  he  was  recog- 
nized to  appear  at  the  ensuing  term  of  the  Huntington  Cir- 
cuit Court;  that  term  of  court  convened  on  the  26th  day  of 
October,  1885,  and  on  that  day  the  grand  jury  were  empan- 
elled and  remained  in  session  one  week,  when  they  were 
discharged  without  having  returned  an  indictment  against 
the  appellee,  and  after  the  discharge  of  the  grand  jury  the 
prosecuting  attorney  filed  the  information  against  the  appel- 
lee on  which  this  prosecution  is  founded.  The  offence  charged 
in.  the  information  is  the  same  as  that  upon  which  the  appel- 
lee was  recognized  to  appear  at  the  circuit  court,  and  the 
information  was  filed  during  the  term  at  which  the  appel- 
lee's recognizance  required  him  to  appear. 

The  controlling  question  in  this  branch  of  the  case  is  this : 
Can  an  information  be  rightfully  lodged  against  a  defendant 
at  a  term  of  court  to  which  he  was  recognized  to  appear,  but 
after  the  grand  jury  had  been  discharged  without  finding  an 
indictment  against  him? 

A  written  accusation  made  by  a  competent  officer  or  tribu- 
nal must  be  preferred  against  one  brought  to  trial  for  a 
felony,  for  without  such  an  accusation  a  prosecution  would 
be  in  violation  of  the  Federal  and  State  Constitutions,  as,  in 
the  absence  of  such  an  accusation,  there  could  be  no  due  pro- 
cess of  law.  It  is  not  enough  that  there  is  a  written  accusa- 
tion, but  it  must  also  be  one  preferred  by  an  officer  or  tribu- 
nal authorized  by  law  to  prefer  it.     A  citizen  may  cause  the 


NOVEMBER  TERM,  1885. 


The  State  t>.  Bos  well. 


arrest  of  an  accused  person  upon  an  affidavit,  but  the  accused 
can  not  be  put  to  final  trial  upon  a  charge  of  felony  on  such 
an  affidavit,  although  it  may  authorize  a  preliminary  exam- 
ination and  empower  a  court  to  compel  the  person  accused  of 
crime  to  enter  into  a  recognizance.  The  ancient  method  of 
accusing  a  man  of  felony  was  by  an  indictment  found  by  a 
grand  jury,  and  this  is  still  the  exclusive  method  in  many 
jurisdictions,  and  in  ours  is  tbe  usual  but  not  the  exclusive 
method.  While  the  procedure  by  indictment  ia  tbe  ordinary 
one,  our  Constitution  authorises  the  employment  of  another 
method,  and  our  statute,  proceeding  upon  that  authority,  pro- 
vides for  the  employment  of  the  method  of  prosecuting  by 
information,  but  the  latter  method  can  only  be  adopted  in 
tbe  cases  provided  by  statute.  Indictment  is  yet  the  usual 
method ;  that  by  information  is  not.  It  is  clear  from  our 
statutes  and  our  decisions  that  prosecutions  for  felony  must 
be  by  indictment,  except  in  the  cases  where  the  statute  ex- 
pressly provides  that  they  may  be  by  information.  The  in- 
quiry, therefore,  in  all  cases  where  the  right  to  proceed  by 
information  is  properly  questioned,  must  be:  Is  the  case  one 
which  the  statute  authorizes  the  State  to  prosecute  by  in- 
formation instead  of  by  indictment  ? 

Statutes  are  to  be  construed  as  forming  part  of  one  great 
and  uniform  system  of  jurisprudence.  Humphries  v.  Davis, 
100  Ind.  274, 284  (50  Am.  R.  788).  If  construction  proceeded 
upon  any  other  principle,  the  law  of  a  State  would  consist  of 
disjointed  and  inharmonious  parts,  and  conflict  and  confusion 
be  the  result.  The  light  needed  for  the  just  interpretation 
of  a  statute  is  not  supplied  by  the  statute  itself,  but  comes 
from  other  statutes  and  from  the  principles  declared  by  the 
courts  of  the  land.  It  would  be  as  illogical  as  mischievous 
to  act  upon  a  single  statute  found  in  a  great  body  of  law  ir- 
respective of  other  statutes  and  other  laws,  and  against  such 
a.  course  the  faces  of  the  courts  have  been  long  and  firmly 
sat.  A  court  that  should  undertake  to  pursue  such  a  course 
Vol.  104.— 35 
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would,  to  borrow  something  of  the  language  and  thought  of 
Mr.  Bishop,  be  quite  sure  to  stumble ;  it  would  certainly  "  go 
sounding  on  a  dim  and  perilous  way."  The  section  respect- 
ing prosecutions  by  information  found  in  our  criminal  code 
must  be  construed  with  reference  to  other  statutes,  and  espe- 
cially with  reference  to  other  parts  of  that  code.  It  is  not 
isolated  and  detached  provisions  of  a  code  that  rule ;  it  is  the 
intention  of  the  Legislature,  as  gathered  from  all  the  pro- 
visions of  the  code,  that  governs  and  controls. 

The  prosecution  by  indictment  of  persons  accused  of  fel- 
ony has  not  only  long  been  the  method  adopted  by  our  laws 
and  by  the  laws  of  the  country  from  which  the  great  princi- 
ples of  our  jurisprudence  come,  but  it  is  a  method  closely  in 
harmony  with  the  spirit  of  our  institutions,  for  that  spirit  is, 
that  in  the  administration  of  the  criminal  law  the  people 
shall  take  as  much  part  as  possible ;  hence  it  is  that  grand 
juries  are  provided  for  and  the  decision  of  questions  of  law, 
as  well  as  of  fact,  committed  to  our  traverse  juries.  This 
has  been  for  many  years  the  policy  of  our  law,  and  for  cen- 
turies it  has  been  a  firmly  settled-  principle  of  the  common 
law.  Prosecution  by  information  is  in  derogation  of  the 
common  law  and  a  departure  from  the  general  policy  of  our 
laws,  and  statutes  in  derogation  of  the  common  law,  and  in 
opposition  to  a  long  settled  policy,  must  be  strictly  construed. 
In  a  note  to  United  States  v.  Brady,  3  Crim.  Law  Mag.  69, 77, 
Mr.Wharton  makes  Borne  very  strong  objections  to  the  method 
of  prosecuting  felonies  by  information,  and,  with  much  clear- 
ness, delineates  the  policy  of  the  law  upon  the  subject  of 
prosecutions  for  crime.  We  quote  his  concluding  remarks: 
"  The  ordeal  of  a  grand  jury  is  a  proper  one  in  all  cases  of 
serious  crime.  It  is  a  terrible  thing  for  a  man  to  be  put  on 
trial  for  an  offence  involving  ignominy  and  contingent  heavy 
punishment.  The  expense  is  heavy ;  the  mere  fact  of  being 
put  on  trial  is  a  great  discredit;  there  is  always  a  risk  of  an 
unjust  conviction.  Under  these  circumstances  the  protection 
afforded  by  a  grand  jury  is  just  as  well  as  politic."    The 
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courts,  to  be  sure,  have  nothing  to  do  with  questions  of  leg- 
islative policy,  but  it  is,  nevertheless,  their  duty  to  look  to- 
the  general  policy  of  the  government  in  construing  statutes, 
and  here  we  receive  light  from  this  source,  as  well  as  from, 
the  principles  of  the  law  and  other  statutes.  It  can  not  be- 
justly  held,  in  view  of  the  policy  of  our  government,  the 
principles  of  our  laws,  and  the  general  provisions  of  our 
code  of  criminal  laws,  that  the  Legislature  meant  to  author- 
ize a  prosecution  by  information  in  a  case  where  an  accused 
had  been  recognized  to  appear  at  the  term  of  court  following 
the  commission  of  the  offence,  and  where  the  grand  jury,  sit- 
ting at  that  term,  had  failed  to  find  an  indictment  against 
him.  To  hold  otherwise  would  be,  in  effect,  to  permit  the 
prosecutor  to  sit  in  judgment  on  the  proceedings  of  the  grand 
jury,  to  substitute  his  opinion  for  theirs,  and  to  make  his- 
will  the  sole  arbiter  of  the  question  whether  a  man  whom  the- 
grand  jury  had  failed  to  indict  should  or  should  not  be  forced 
to  final  trial.  We  do  not  believe  that  the  Legislature  in- 
tended that  this  should  occur,  nor  do  we  believe  that  they 
intended  that  prosecutions  by  information  should  supplant 
prosecutions  by  indictment,  except  in  particular  instances. 
The  provisions  made  by  statute,  authorizing  prosecutions  by 
information,  were  intended  to  secure  speedy  trials  and  pre- 
vent delays  by  enabling  the  prosecuting  attorney  to  present 
charges  upon  which  the  grand  jury  had  no  opportunity  to 
act,  but  they  were  not  intended  to  permit  the  prosecuting 
attorney  to  proceed  by  information  where  there  is  ample 
opportunity  to  proceed  by  indictment.  Where  there  is  an 
opportunity  to  present  an  accusation  to  the  grand  jury,  the 
prosecutor  can  not,  upon  the  failure  of  that  body  to  return  an 
indictment,  proceed  against  the  accused  by  information.  If 
we  were  to  adopt  the  theory  of  the  State,  it  would  result  in 
leaving  to  the  almost  unrestrained  discretion  of  the  prose- 
cuting attorney  the  method  of  prosecuting  felonies,  other 
than  murder  or  treason,  and  in  confining  the  procedure  by 
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indictment  to  a,  very  small  class  of  cases.  This  result  it  was 
not  the  intention  of  the  Legislature  to  produce. 

The  failure  of  the  grand  jury  to  find  an  indictment  does 
not,  of  course,  work  an  acquittal  of  an  accused,  nor  does  it 
prevent  his  arrest  upon  an  affidavit  made  by  any  person  com- 
petent to  make  an  ordinary  affidavit,  nor  does  it  prevent  t 
preliminary  examination  from  being  held  the  second  time 
and  an  order  entered  placing  him  under  recognizance,  but  it 
does  prevent  the  prosecuting  attorney  from  driving  him  to 
final  trial  upon  an  information. 

Judgment  affirmed. 

Filed  Jan.  29, 1880 ;  petition  for  a  rehearing  overruled  March  20, 1386. 
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County  SupebIStendent.— Ptneen  of,  not  Judicial.— The  office  of  count* 
superintendent  belongs  to  the  executive  department  of  the  Stste,  •» 
the  statute  does  not  confer  upon  the  incumbent  either  judicial  or  fw" 
judicial  power  in  the  matter  of  licencing  persons  to  teach  Id  the  com- 
mon schools. 

Same. — Liability  of. — Discretion  at  to  Issuing  License. — The  statute  confcn 
upon  the  county  superintendent  a  discretion  on  the  subject  of  licenung 
teachers,  which  is  so  far  analogous  to  judicial  discretion  that  be  if  P™* 
lected  from  any  claim  for  damages  on  account  of  any  mere  mists'"  ln 
his  decision,  or  error  in  judgment,  either  in  granting  or  withholding  * 
license. 

Bamk.— Maliciously  Withholding  License.— A  county  superintendent  is  'i'^* 
in  damages  for  maliciously  withholding  license  to  teach  from  id  »PP"' 
cant  lawfully  entitled  to  receive  the  same,  and  he  will  be  held  to  b*** 
acted  maliciously  where  he  acta  either  from  wilful  and  wicked  or  fro" 
corrupt  motives. 

Same.—  Granting  and  Issuing  License, — There  is  no  legal  distinct'011  "" 
tween  the  granting  of  a  license  to  tench,  and  the  act  of  issuing  »  certifi- 
cate of  that  fact.    The  terms  are  convertible,  and  the  "  licensing"  lB- 
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plieMhe  issuing  to  an  applicant  of  a  written  permission  to  teach  in  the 
public  schools. 

Same. — Evidence. — Practice. — In  an  action  against  a  countj  superintendent 
for  maliciously  withholding  a  license,  oral  proof  of  admissions  by  the 
defendant  that  he  had  granted  a  license  to  the  applicant  is  inadmissible, 
unless  it  in  first  shown  that  he  kept  no  such  record  as  required  by  the 
statute,  or  that  such  record  was  incorrect.  The  presumption  is  that  he 
kept  a  record  of  his  proceedings  which  would  itself  be  the  best  evidence. 

Same.— Bumhuttm  Papers. — Where,  in  an  action  against  a  county  super- 
intendent for  maliciously  withholding  license,  the  defendant  ia  called 
as  a  witness  for  the  plaintiff  and  he  is  examined  as  to  a  part  of  the  ex- 
amination papers,  the  other  parts  having  been  lost,  it  is  not  error  to 
exclude  such  fragmentary  part  of  such  papers  from  evidence. 

From  the  Montgomery  Circuit  Court. 
E.  C.  Snyder  and  W.  W,  Thornton,  for  appellant. 
T.  E.  Ballard,  M.  E.  Clodfeiter,  M.  D.  White  and  W,  S. 
MoffeU,  for  appellee. 

Niblack,  C.  J. — Action  by  James  Elmore,  a  person  occa- 
sionally engaged,  and  desirous  of  continuing,  in  the  business 
of  a  common  school  teacher,  against  John  G.  Overton,  for- 
merly the  superintendent  of  the  common  schools  of  Montgom- 
ery county,  for  damages  for  refusing,  while  such  superintend- 
ent, to  issue  to  him  a  license,  as  such  teacher,  after  he  had, 
by  law,  become  entitled  to  receive  such  a  license. 

The  complaint  was  in  four  paragraphs ;  but  a  demurrer 
was  sustained  to  the  second  paragraph,  and,  in  consequence, 
it  is  not  in  the  record. 

The  first  paragraph  charged  that,  notwithstanding  the 
plaintiff  had  furnished  satisfactory  evidence  of  his  good 
moral  character,  and  had  passed  an  examination  which  enti- 
tled him  to  a  license  as  a  teacher  in  the  common  schools  for 
the  period  of  twelve  months,  the  defendant  unlawfully  and 
maliciously  refused  to  grant  and  to  issue  to  him  a  license  as 
a  teacher  in  such  schools. 

The  third  paragraph  charged  that,  upon  the  plaintiff  hav- 
ing furnished  satisfactory  evidence  of  good  moral  character, 
and  having  passed  a  successful  examination,  as  alleged  in  the 
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first  paragraph,  the  defendant  granted  to  him  a  license  to 
teach  in  the  common  schools  of  Montgomery  county,  but 
that  the  defendant  had  thereafter,  wickedly  and  corruptly, 
failed  and  refused  to  issue  to  him,  the  plaintiff,  a  certificate 
of  the  fact  that  a  license,  as  such  teacher,  had  been  so  granted 
to  him. 

The  fourth  paragraph  was  substantially  the  same  as  the  third, 
with  the  additional  averment  that  the  defendant  had  given 
out  and  pretended,  as  a  reason  for  not  issuing  a  certificate  of 
the  fact  that  the  plaintiff  had  been  granted  a  license  to  teach 
in  the  common  schools  of  the  county,  that  he,  the  plaintiff, 
was  not  a  man  of  good  moral  character,  by  means  of  which 
the  plaintiff  became  greatly  scandalized  and  injured  in  his 
business  as  a  teacher  in  the  common  schools. 

Issue,  trial,  verdict  and  judgment  for  the  defendant. 

Error  is  assigned  upon  the  overruling  of  the  plaintiff's 
.motion  for  a  new  trial,  and  by  the  assignment  of  cross 
errors  questions  are  made  upon  the  sufficiency  of  the  first, 
third  and  fourth  paragraphs  of  the  complaint. 

It  is  well  settled,  and  hence  conceded,  that  a  judicial  of- 
ficer is  not  civilly  liable  for  an  erroneous  decision,  however 
gross  the  error  may  have  been,  of  however  bad  the  motive 
was  which  inspired  it.  Such  a  liability  would  be  inconsist- 
ent with  the  proper  exercise  of  judicial  functions.  Besides, 
other  appropriate  means  are  provided  for  relief  against  a 
false  or  erroneous  judgment. '  Larr  v.  State,  ex  re/.,  45  Ind. 
364;  Kress  v.  State,  ex  rel.,  65  Ind.  106;  State,  ex  ret.,  v. 
Jackson,  68  Ind.  58,;  Halloran  v.  McCultough,  68  Ind.  179; 
Cooley  Torts,  pp.  379, 403;  Stewart  v.  Cooley,  23  Am.  R.  690; 
Bwtteedv.  Parsons,  25  Am.  R.  688;  Bainsv.  Simpson, 32  Am. 
R.609;  Jonesv.  Brown,  37  Am.  R.  185;  2  Wait  Actions  and 
Defenses,  117. 

It  is  claimed  that  a  county  superintendent  of  common 
schools,  in  passing  upon  the  evidence  offered  in  support  of 
the  moral  character  of  an  applicant  for  a  license  as  a  teacher, 
ab  well  as  in  judging  of  his  qualifications  and  fitness  to  be- 
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come  a  teacher,  acts  either  judicially,  or  to  such  an  extent 
quasi  judicially  as  to  entitle  him  to  the  same  immunity 
against  a  civil  action  for  an  erroneous  or  raise  judgment  as 
that  enjoyed  by  a  judicial  officer. 

Section  4424,  R.  S.  1881,  provides  for  the  election  of  a 
county  superintendent  of  common  schools  in  each  county. 
Section  4425  prescribes  that  "  Said  county  superintendent 
shall  examine  all  applicants  for  license  as  teachers  of  the  com- 
mon schools  of  the  State,  by  a  series  of  written  or  printed 
questions,  requiring  answers  in  writing,  if  he  wishes  so  to  do ; 
and,  in  addition  to  the  said  questions  and  answers  in  writing, 
questions  may  be  asked  and  answered  orally ;  and  if,  from  the 
ratio  of  correct  answers  and  other  evidences  disclosed  by  the 
examination,  the  applicant  is  found  to  possess  a  knowledge 
which  is  sufficient  in  the  estimation  of  the  superintendent  to 
enable  said  applicant  to  successfully  teach,  in  the  common 
schools  of  the  State,  orthography,  reading,  writing,  arithme- 
tic, geography,  English  grammar,  physiology,  and  the  history 
of  the  United  States,  and  to  govern  such  schools,  said  super- 
intendent shall  license  said  applicant  for  the  term  of  six 
months,  twelve  months,  eighteen  months,  or  two  years,  ac- 
cording to  the  ratio  of  correct  answers  and  other  evidences 
of  qualification  given  upon  said  examination,  the  standard 
of  which  shall  be  fixed  by  the  superintendent.  Applicants, 
before  being  licensed,  shall  produce  to  the  superintendent  the 
proper  trustee's  certificate,  or  other  satisfactory  evidence  of 
good  moral  character :  Provided,  That  after  an  applicant 
has  received  two  licenses  in  succession,  for  two  years,  in  the 
same  county,  the  superintendent  thereof,  after  the  expiration 
*>f  the  last  license  issued,  may  renew  the  same  without  a  re- 
examination, at  his  discretion." 

As  we  construe  this  section  of  the  statute,  it  does  not  con- 
fer on  the  county  superintendent  either  judicial  or  quasi 
judicial  power  in  the  matter  of  licensing  persons  to  teach  in 
the  common  schools;  nor  is  such  superintendent  invested 
with  any  such  power  by  any  other  provision  of  the  statute 
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having  relation  to  the  duties  of  his  office.  The  office  in 
question  belongs  to  the  executive  department  of  the  State, 
and  the  duties  attached  to  it  are,  strictly  speaking,  of  a 
merely  administrative  character,  that  is,  are  in  aid  of  the 
execution  of,  and  assist  in  giving  force  and  effect  to,  other 
provisions  of  our  common  school  system.  Any  attempt, 
therefore,  to  confer  on  such  an  officer  any  power  essentially 
judicial  would  be  in  derogation  of  article  3  of  the  Consti- 
tution of  our  State,  which  prohibits  an  officer  in  the  execu- 
tive department  from  discharging  any  duty  pertaining  to 
either  the  legislative  or  judicial  departments  of  the  State 
government.  But  we  regard  the  discretion  conferred  upon 
the  county  superintendent  on  the  subject  of  licensing  teach- 
ers as  being  so  far  analogous  to  a  judicial  discretion  that  he 
is  protected  from  any  claim  for  damages  on  account  of  any 
mere  mistake  in  his  decision,  or  error  in  judgment,  whether 
in  granting  or  withholding  a  license  to  a  person  desirous  of 
becoming  a  qualified  teacher  in  the  common  schools.  In 
that  respect,  we  think,  a  county  superintendent  of  schools 
occupies  a  similar,  and  generally  analogous,  position  to  that 
of  an  inspector  of  an  election,  who  can  not  be  made  respon- 
sible for  a  mere  error  of  judgment  in  rejecting  a  ballot  of- 
fered by  a  qualified  voter,  but  who  may  be  required  to  an- 
swer in  damages  for  maliciously  rejecting  such  a  ballot. 
Gates  v.  AW,  23  Pick.  308;  Jenkins  v.  Waidron,  11  Johns. 
114;  Goetckeus  v.  Mattheicson,  61  N.  Y.  420;  Weckerly  v. 
Geyer,  11  S.  &  R.  35j  Rail  v.  Potts,  8  Humph.  226;  Slate 
v.  McDonald,  4  Harrington,  555. 

After  discussing  and  approving  the  doctrine  that  a  judicial 
officer  can  not  be  held  pecuniarily  responsible  for  an  errone- 
ous decision  concerning  any  matter  of  which  he  has  juris- 
diction, however  gross  the  error,  or  bad  the  motive  which 
led  to  it,  Cooley,  in  his  work  on  Torts,  at  page  411, 
says:  "  But  it  is  an  interesting  and  very  important  question 
whether,  in  the  case  of  that  class  of  officers  who  do  not  hold 
courts,  but  exercise  what  may  be  and  often  is  called  power 
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quasi  judicial,  like  assessors  of  lands  for  taxation,  the  immu- 
nity is  not,  after  all,  only  partial  and  limited  by  good  faith 
and  honest  purpose.  There  are  certainly  many  cases  which 
hold,  and  more  which  assume,  that  the  law  will  hold  such 
officers  liable  if  they  act  maliciously  to  the  prejudice  of  indi- 
viduals. Thus,  it  is  said  that  the  members  of  a  school  board 
may  be  held  responsible  for  the  dismissal  of  a  teacher,  if 
they  act  maliciously  and  without  cause ;  and  a  county  clerk, 
for  wilfully  and  maliciously  approving  an  insufficient  appeal 
bond ;  and  a  wharfmaster,  for  the  removal  of  a  ship  from  a ' 
certain  dock,  where  it  can  be  shown  that  the  order  was  given 
maliciously,  and  with  the  purpose  to  cause  injury."  In  this 
connection  it  may  be  stated  that  where  a  public  officer  acts 
either  from  wilful  and  wicked,  or  from  corrupt  motives,  he 
is  held  to  act  maliciously.  While,  therefore,  the  non-liabil- 
ity of  a  county  superintendent  for  a  mere  error  in  judgment 
in  refusing  to  grant  a  license  to  an  applicant  who  desires  to 
become  a  teacher  is  fully  conceded,  we  are  of  the  opinion 
that  he  ought  to  be  held  liable  for  maliciously  withholding  a 
license  from  an  applicant  lawfully  entitled  to  receive  such  a 
testimonial  to  his  qualifications  as  a  teacher  in  the  common 
schools. 

In  coming  to  this  conclusion,  we  feel  that  we  are  supported 
by  the  very  decisive  weight  of  authority  in  analogous  cases, 
and  are  in  harmony  with  the  general  scope  and  spirit  of  ar- 
ticle 3  of  the  Constitution,  which  divides  our  State  govern- 
ment into  three  separate  and  distinct  departments.  Gregory 
v.  State,  ex  rel,  94  Ind.  384  (48  Am.  R.  162).  Consequently, 
the  objections  urged  against  the  sufficiency  of  the  several 
paragraphs  of  the  complaint,  now  before  us,  can  not  be  sus- 
tained. • 

At  the  trial,  the  plaintiff  introduced  evidence  tending  to 
show  that  in  September,  1882,  while  the  defendant  was 
county  superintendent  of  common  schools,  he  was  an  appli- 
cant for  a  license  as  a  teacher,  and  was  examined  by  the  de- 
fendant as  to  his  qualifications  and  fitness  to  receive  such  a 
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license.  The  plaintiff,  also,  introduced  evidence  tending  to 
prove  that  the  ratio  of  his  answers  to  questions  addressed  to 
him  at  his  examination  was,  as  to  educational  qualifications, 
high  enough  to  entitle  him  to  receive  a  license  to  teach  for 
as  much  as  six  months,  and  possibly  for  the  period  of  twelve 
mouths.  .It  was  then  proposed  by  counsel  to  prove  by  the 
plaintiff  that  a  few  days  after  his  examination,  the  defendant 
told  him  that  he,  the  defendant,  had  granted  to  him,  the 
plaintiff,  a  license  to  teach  in  the  common  schools;  but  ob- 
jection being  made  upon  the  ground  that,  as  the  defendant 
was  required  to  keep,  and  presumably  bad  kept,  a  record  of 
his  proceedings  as  regards  granting,  as  well  as  refusing,  li- 
censes to  applicants,  oral  evidence  was  primarily  iuadmissi- 
ble  to  prove  either  that  a  license  had  been  granted  or  bad 
been  refused,  the  proposed  proof  was  excluded. 

Section  4428,  R.  S.  188 1,  directs  that  "  The  county  super- 
intendent shall  provide  a  blank-book  at  the  expense  of  the 
county,  in  which  he  shall  keep  minutes  of  his  proceedings, 
and  shall  deliver  said  record,  and  all  other  books,  papers,  and 
property  appertaining  to  his  office,  to  bis  successor,  and  take 
a  receipt  therefor." 

Previous  to  the  offer  to  prove  what  the  defendant  had  told 
the  plaintiff,  as  above  set  forth,  there  was  no  evidence  as  to 
whether  the  defendant  had  or  had  not  kept  minutes  of  his 
proceedings  while  he  was  county  superintendent.  In  the  ab- 
sence of  any  evidence  on  the  subject,  the  presumption  was 
that  the  defendant  had  done  bis  duty  as  to  keeping  such  a 
record  as  the  law  required  him  to  keep.  Evans  v.  Ashby,  22 
Ind.  15;  Hale  v.  Talbotl,'SG  Ind.  447 ;  Lawson  Presump.  Ev. 
53,  61.  If  a  correct  record  had  been  made  of  the  defend- 
ant's proceedings  upon  the  plaintiff's  application  for  a  license, 
it  constituted  the  best  evidence  of  those  proceedings.  If  an 
incorrect  record,  or  no  record  at  all,  had  been  made,  the  fact 
ought  to  have  been  averred  preparatory  to  letting  in  second- 
ary evidence.     As  no  foundation  was  laid  for  the  introduc- 
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tion  of  secondary  evidence,  the  circuit  court  did  not  err  in 
excluding  the  proof  offered  by  the  plaintiff. 

There  is  another  ground  upon  which  we  regard  the  evi- 
dence offered  and  excluded  as  having  been  quite  immaterial. 
There  is,  as  we  believe,  no  authority  in  law  for  the  distinc- 
tion between  granting  a  license  to  teach  as  a  quasi  judicial 
act  and  the  ministerial  act  of  issuing  a  certificate  of  the 
fact  that  such  license  has  been  granted,  sought  to  be  main- 
tained by  the  allegations  of  the  third  and  fourth  paragraphs 
of  the  complaint  respectively,  and  which  was  implied  by  the 
proffered  evidence  in  question. 

The  granting  of  a  license,  and  the  issuing  of  a  license,  are 
clearly  convertible  terms  within  the  meaning  of  section  4425 
of  the  existing  statutes  of  the  State,  herein  above  set  out. 
Webster's  dictionary  states  the  secondary  meaning  of  the 
word  "  license  "  to  be  "  The  written  document  by  which  a  per- 
mission is  conferred,"  and  it  is  plainly  in  that  sense  that  the 
word  is  used  in  the  section  of  the  statutes  lastly  above  refer- 
red to.  The  licensing  authorized  by  that  section,  therefore, 
implies  the  issuing  to  an  applicant  of  a  written  permission 
to  teach  in  the  public  schools. 

The  plaintiff  called  the  defendant  to  the  stand  as  a  wit- 
ness, and  in  connection  with  bis  testimony  the  defendant 
produced  several  sheets  of  paper  which  he  said  had  been 
used  in  the  examination  of  the  plaintiff,  and  upon  which  cer- 
tain questions  and  answers,  as  well  as  figures  and  marks,  were 
written.  He  was  examined  at  some  length  as  to  what  cer- 
tain things  written  or  marked  on  the  race  of  those  papers  in- 
dicated, and  as  to  the  relative  ratio  of  the  plaintiff's  answers 
to  some  of  the  questions  addressed  to  him,  as  well  as  to  the 
manner  in  which  the  plaintiff  sustained  himself  generally  in 
his  examination.  In  that  connection,  however,  it  was  made 
to  appear  that  the  papers  in  question  were  only  a  part  of  the 
papers  used  in  the  examination  of  the  plaintiff,  the  rest  hav- 
ing been  lost  or  destroyed  in  some  way  unknown  to  the  de- 
fendant.    The  plaintiff  thereupon  offered  the  sheets  of  paper 
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produced  in  court  by  the  defendant  as  above,  with  the  mem- 
orandums thereon  in  evidence,  but  the  circuit  court  refused 
to  admit  these  papers,  as  well  as  the  memorandums  upon 
them,  in  evidence,  and  that  decision  is  claimed  to  have  been 
palpably  erroneous. 

In  the  first  place,  the  papers  thus  offered  as  evidence  were, 
as  has  been  seen,  only  fragmentary  parts  of  a  full  set  of  pa- 
pers pertaining  to  the  occasion  upon  which  they  were  used, 
and  were  hence  of  themselves,  in  that  condition,  of  very  lit- 
tle, if  any,  value  as  evidence  for  any  purpose.  In  the  next 
place,  the  accuracy  of  all  the  memorandums  made  or  entered 
upon  these  papers  was  not  sufficiently  established  by  pre- 
liminary evidence  to  entitle  them  to  be  put  in  evidence  in 
their  entirety.  In  the  third  place,  as  these  papers  contained 
only  fragmentary  and  unsigned  memorandums,  and  as  tbey 
were  primarily  produced  and  used  in  court  to  refresh  the  de- 
fendant's memory  as  a  witness,  and  as  it  was  not  made  known 
that  the  witness  could  not  testify  orally  to  all  the  matters 
embraced  in  the  memorandums,  after  refreshing  his  memory 
by  a  reference  to  them,  no  emergency  was  shown  for  the  in- 
troduction of  the  papers  themselves  in  evidence.  Wharton 
Ev., sections  516,  517 ;  Kelaeav. Fletcher,  48  N.  H. 282;  dark 
v.  State,  4  Ind.  156. 

Under  the  circumstances  in  connection  with  which  these 
papers  were  proposed  as  evidence,  they  might  doubtless  have 
been  admitted  as  such  without  material  injury  to  either  party, 
but  evidently  no  available  error  resulted  from  their  exclu- 
sion. It  may  be  remarked,  however,  that  as  applicable  to 
memorandums  used  to  refresh  the  memory  of  a  witness,  dif- 
ferent rules  sometimes  prevail  as  to  the  use  of  such  memo- 
randums upon  cross-examination. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  7, 1886. 


NOVEMBER  TERM,  1885. 

Johns  tr.  The  State. 


Johns  v.  The  State.  im  m> 

ISO   33d 

Cbiminal  Law. — fVoseeidums  Be/ore  Jwtfcet  of  the  Peaee. — Arraignment. — In  1M  -jj»i 
a  prosecution  before  a  justice  of  the  peace,  a  mere  failure  to  arraign  the  1M  lis| 
accused  is  not  an  available  error.  T&TsslI 

Sake. — Ilea  Necessary. — A.  trial  in  a  criminal  case  before  a  justice  of  the  —^^1 
peace  without  a  plea  is  erroneous. 

Sake. — Preemption  that  Plea  wo*  Entered. — Where  the  record  discloses 
nothing  as  to  the  plea,  it  will  be  presumed  that  one  was  required  and 
interposed. 

Same. — Appeal. — Peactie*. — Where  there  has  been  a  plea  before  the  justice 
of  the  peace,  no  further  plea  is  required  in  the  circuit  court  on  appeal. 

SAME. — Obstructing  Public  Righiay. — Character  of  Way. — Evidence. — St/itute 
Cann/med.  -Section  1811,  B.  8.  1881,  which  provides  that  in  a  prosecu- 
tion for  obstructing  a  public  highway,  "it  shall  be  sufficient  to  prove 
that  it  is  used  and  worked  as  such,"  does  not  make  such  proof  conclu- 
sive as  to  the  character  of  the  way,  but  merely  makes  it  sufficient,  in 
the  absence  of  countervailing  evidence,  to  sustain  the  charge. 

Same. — Indnuiiaa*  to  Jury. — Sipreme  Court — ftactiee. — Where  the  evidence 
is  not  in  the  record,  the  Supreme  Court  will  not  deem  an  instruction  er- 
roneous if  it  would  be  correct  in  any  supposable  state  of  the  evidence. 

From  the  Clay  Circuit  Court. 

J.  A.  McNvtt,  for  appellant. 

F.  T.  Hard,  Attorney  General,  and  W.  B.  Hord,  for  the  State. 

Zollahs,  J. — Appellant  was  convicted  before  a  justice  of 
the  peace  upon  a  charge  of  having  obstructed  a  public  high- 
way. '  He  appealed  to  the  circuit  court,  where  he  was  again 
convicted.  From  that  judgment  he  has  appealed  to  this 
court.  It  is  recited  in  the  transcript  made  by  the  justice  of 
the  peace  that  appellant  was  arrested  and  brought  into  court, 
and  that  the  cause  was  tried.  In  the  transcript  of  the  pro- 
ceedings in  the  circuit  court,  it  is  shown  that  he  appcarccHn 
person  and  by  counsel,  and  that  the  cause  was  tried  by  a 
jury.  The  record,  however,  does  not  show  affirmatively 
that  he  was  arraigned,  nor  that  he  pleaded  to  the  affidavit  in 
either  court.  For  this  reason  he  insists  that  the  judgment 
should  be  reversed. 
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Section  1762,  R.  S.  1881,  provides  that  the  defendant  in  a 
criminal  case  shall  be  arraigned  by  the  reading  of  the  indict- 
ment or  information  to  him  by  the  clerk,  unless  he  waives 
the  reading,  and  shall  then  be  required  to  plead  immediately 
thereto;  but  the  court,  for  cause  shown,  may  grant  further 
time  to  answer. 

Section  1763  provides,  that  in  all  criminal  prosecutions, 
except  in  cases  where  the  defence  of  insanity  is  relied  upon, 
the  defendant  may  plead  the  general  issue  orally,  which  shall 
be  entered  on  the  minutes  of  the  court,  etc. 

Section  1766  provides,  that  if  the  defendant  stands  mute, 
or  refuses  to  plead,  etc.,  a  plea  of  not  guilty  must  be  entered 
by  the  court,  etc.  These  sections  are  the  same  in  substance 
as  sections  96, 97,  and  98, 2  R.  S.  1876,  p.  398.  The  rulings 
under  these  sections  have  been  that  a  trial  without  an  ar- 
raignment, unless  waived,  and  without  a  plea,  is  erroneous; 
and  the  record  must  show  affirmatively  that  the  defendant 
was  arraigned,  or  waived  it,  and  that  he  pleaded  to  the  in- 
dictment or  information,  or,  standing  mute  and  refusing  to 
answer,  a  plea  was  entered  for  him  by  the  court.  McJunhim 
v.  State,  10  Ind.  140 ;  Oraeter  v.  State,  54  Ind.  159 ;  Fletcher 
v.  State,  54  Ind.  462 ;  Tindall  v.  State,  7 1  Ind.  314 ;  Stuffier 
v.  State,  93  Ind.  519. 

The  above  statutes  and  decisions  have  reference  to  the 
practice  in  the  circuit  and  criminal  courts,  and  have  no  refer- 
ence to  the  practice  before  justices  of  the  peace,  unless  there 
is  some  other  statute  under  which  the  above  are  made  appli- 
cable in  such  courts.  "We  know  of  no  such  statute.  We  are 
referred  to  section  1456,  R.  S.  1881,  but  that  section  has 
reference  to  the  practice  in  civil,  and  not  in  criminal,  cases 
before  justices  of  the  peace.  There  is  no  statute  which,  in 
affirmative  terms,  requires  either  an  arraignment  or  a  plea  in 
criminal  cases  in  these  courts. 

Section  1628  is  as  follows  t  "  When  the  officer  holding  the 
warrant  arrests  the  accused,  he  shall  take  him  before  the 
justice  of  the  peace;  and  it  shall  he  the  duty  of  such  justice 
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to  docket  the  cause  as  in  civil  cases,  and  to  hear  the  cause, 
and  either  acquit,  convict  and  punish,  or  bold  to  bail,  the 
offender,  or  if  the  offence  be  not  bailable,  commit  him  to 
jail,  as  the  facts  and  the  law  may  justify."  There  are  other 
sections  providing  that  if  the  offence  charged  is  a  misde- 
meanor, and  one  that  the  justice  of  the  peace  has  jurisdiction 
to  punish,  a  jury  may  be  demanded,  etc.,  but  none  of  them 
provide  in  express  terms  for  an  arraignment,  nor  for  a  plea. 

May  such  a  case,  then,  be  tried  before  a  justice  of  the  peace 
without  an  arraignment  or  plea?  The  pleading  and  practice 
in  justices'  courts  are  not  very  formal  or  exact.  The  fail- 
ure to  arraign  an  accused  in  one  of  these  courts  would  not 
be  such  an  omission  as  would  justify  this  court  in  reversing 
a  judgment  of  conviction,  especially  if  he  has  had  an  oppor- 
tunity to  examine  the  charge  against  him,  or  has  interposed 
a  plea. 

Aside  from  any  express  statutory  provisions,  a  proper  prac- 
tice requires  that  before  proceeding  to  trial  io  one  of  these 
courts  upon  a  criminal  charge,  the  accused  should  be  gives 
the  opportunity  and  be  required  to  enter  a  plea  of  guilty,  or 
interpose  a  plea  of  not  guilty,  so  as  to  form  an  issue  for  trial. 
Especially  is  this  so  in  cases  where  the  justice  has  jurisdic- 
tion to  dispose  of  the  case  upon  its  merits,  and  is  not  sitting 
simply  as  an  examining  magistrate. 

The  above  cases  hold  that  a  trial  in  a  criminal  case  with- 
out a  plea  is  erroneous,  because  it  is  a  trial  without  an  issue. 
There  is  no  reason  why  the  doctrine  of  these  cases  should 
not  be  applied  in  the  trial  of  criminal  charges  before  justices 
of  the  peace.  The  reason  for  the  holdings  obtains  equally, 
whether  the  trial  is  before  a  justice  of  the  peace  or  in  one  of 
the  courts  of  superior  jurisdiction. 

It  would  also  be  a  better  and  safer  practice  for  the  justice 
to  enter  the  plea  upon  his  docket  as  a  part  of  the  proceed- 
ings in  the  case,  but  there  is  no  statute  requiring  such  an  en- 
try, as  there  is  where  such  cases  are  tried  in  courts  of  supe- 
rior jurisdiction.     If,  in  fact,  the  plea  of  not  guilty  Is  inter- 
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posed  by  the  accused,  the  failure  of  the  justice  to  enter  it 
upon  his  records  would  not  be  sufficient  cause  for  a  reversal 
of  the  judgment  by  this  court. 

It  is  the  duty  of  tne  justice  to  require  a  plea  before  pro- 
ceeding to  the  trial  of  a  criminal  charge.  It  must  be  pre- 
sumed that  in  the  trial  of  such  causes  the  justice  performs 
his  duty,  and  when  nothing  to  the  contrary  appears,  it  will 
be  presumed  that  a  plea  was  required  and  interposed.  This 
court  must  presume  in  favor  of  the  regularity  and  validity 
of  the  proceedings  of  the  lower  courts  until  the  contrary  is 
made  to  appear  by  the  record.  Shoffner  v.  State,  supra; 
Orowell  v.  (My  of  Peru,  41  Ind.  308 ;  Bowea  v.  Pollard,  71 
Ind.  177 ;  Puett  v.  Beard,  86  Ind.  104 ;  Powers  v.  State,  87 
Ind.  144;  Drinhmt  v.  Eagle  Machine  Worke,  90  Ind.  423; 
City  of  Indianapolis  v.  Murphy,  91  Ind.  382 ;  Brovm  v.  An- 
demon,  90  Ind.  93;  Houk  v.  Barthold,  73  Ind.  21. 

When  it  appears  that  inferior  courts  have  by  law  juris- 
diction of  the  subject-matter,  and  have  acquired  jurisdic- 
tion of  the  persons  of  the  parties  litigant,  the  same  pre- 
sumptions are  indulged  in  favor  of  the  regularity  and  valid- 
ity of  their  proceedings  as  are  indulged  in  favor  of  the  pro- 
ceedings by  courts  of  superior  jurisdiction.  Argo  v.  Bar- 
thand,  80  Ind.  63 ;  Heagy  v.  Black,  90  Ind.  634 ;  Simontm 
v.  Hays,  88  Ind.  70 ;  Hopper  v.  Lucas,  86  Ind.  43. 

In  the  case  before  us,  the  record  being  silent,  a  presump- 
tion must  be  indulged  in  favor  of  the  regularity  of  the  pro- 
ceedings before  the  justice  of  the  peace,  and  hence  that  the 
accused  was  required  to  and  did  interpose  a  plea  of  not 
guilty  before  the  trial  was  had.  When  this  presumption  is 
indulged,  it  disposes  of  the  question  in  the  circuit  court,  be- 
cause where,  there  has  been  a  plea  before  the  justice  of  the 
peace,  no  further  plea  is  required  in  the  circuit  court  upon 
appeal.     Eisenman  v.  State,  49  Ind.  520. 

Section  1964,  R.  S.  1881,  upon  which  this  prosecution  is 
based,  provides  that  whoever  in  any  manner  obstructs  any 
public  highway  shall  be  fined,  etc. 
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The  second  instruction  given  by  the  court  is  as  follows : "  In 
prosecutions  for  obstructing  a  public  highway,  upon  the  ques- 
tion of  the  existence  of  such  highway,  it  is  sufficient  to  prove 
that  the  same  was  at  the  time  of  the  alleged  obstruction 
used  and  worked  as  such.  The  work  here  referred  to  is  such 
as  is  done  by  authority  of  the  proper  supervisor." 

This  instruction  was  based  upon  section  1811,  R.  S.  1881, 
which  is  as  follows :  "  In  any  prosecution  for  obstructing  a 
highway,  *  *  *  *  it  shall  be  sufficient  to  prove  that 
it  is  used  and  worked  as  sneh." 

This  section  should  not  be  construed  as  undertaking  to 
make  such  proof  conclusive  of  the  fact  that  the  way  alleged 
to  have  been  obstructed  is  a  public  highway.  The  Legisla- 
ture can  not  thus  make  any  item  of  evidence  conclusive. 
Wantlan  v.  White,  19  Ind.  470. 

The  reasonable  interpretation  of  the  section  is,  that  such 
proof,  in  the  absence  of  countervailing  proof,  is  sufficient  to 
sustain  the  charge  that  the  way  is  a  public  highway.  The 
case  thus  made  may  be  overthrown  by  proof  of  such  facte  as 
will  show  that  the  way  is  not  a  public  highway,  or  by  proof 
of  such  facts  as  will  raise  a  reasonable  doubt  as  to  whether  or 
not  it  is  such  public  highway. 

The  purpose  of  the  statute  is  to  dispense  with  the  tedious 
and  sometimes  difficult  proof  that  the  way  is  a  public  high- 
way, where  in  feet  there  ifl  or  ought  to  be  no  real  contro- 
versy about  that  feet. 

In  this  case,  the  evidence  is  not  in  the  record,  and  hence 
we  can  not  know  that  there  was  any  evidence  at  all,  as  to  the 
highway,  except  evidence  of  the  use  and  work  which  the 
charge  implies.  That  evidence  the  statute  makes  sufficient 
in  such  a  case.  Whether  or  not  such  an  instruction  as  the 
abbve  would  be  a  proper  one,  in  a  case  of  conflict  in  the  evi- 
dence as  to  the  existence  of  the  way  as  a  public  highway,  is 
a  question  we  need  not  now  decide. 

Other  instructions  are  objected  to  by  appellant,  but  as  the 
Vol..  104.— 36 
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evidence  is  not  in  the  record,  we  can  not  say  that  they  were 
erroneous  or  worked  injury  to  him.  The  rule  is,  that  where 
the  evidence  is  not  in  the  record,  this  court  will  not  deem 
instructions  erroneous  if  they  would  have  been  correct  in  any 
supposable  state  of  the  evidence.  Hunt  v.  Elliott,  80  Ind. 
245  (41  Am.  R.  794) ;  Northwestern  Mut.  Life  Ins.  Co.  y. 
Heimann,  93  Ind.  24 ;  Elkhart  Mut.  Aid,  etc.,  Ass'n  v.  Sough- 
ton,  103  Ind.  286. 

Having  found  no  error  in  the  record  for  which  the  judg- 
ment should  be  reversed,  it  is  affirmed,  with  costs. 
Filed  Jan.  5, 1886 ;  petition  for  a  rehearing  overruled  March  25, 1836. 
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Pbincxp  al  AND  Aoeht.— PweKtot  by  ConfaUntvd  Agent  of  Principeh  Prop- 
erty.— Where  one,  while  occupying  the  relation  of  general  confidential 
business  agent  of  another,  is  requested  by  the  latter  to  find  a  purchaser 
at  a  fixed  price  for  certain  land,  but  being  nnable  to  do  so  proposes  to 
buy  the  property  himself  at  that  price,  at  the  same  time  commnnicM- 
ing  to  his  principal  all  tile  facts  within  his  knowledge  about  the  land 
and  its  value,  misrepresenting  or  concealing  nothing,  and  a  sale  in  ac- 
cordingly made  to  him,  the  price  paid  being  at  the  time  a  fair  one,  sooli 
sale  Is  valid. 

Same. — Burden  on  Agent  to  Sturm  that  Sale  inns  Fair. — When  the  sale  u  sea- 
sonably attacked,  the  burden  is  on  the  agent  to  show  that  the  bargain 
was  fair  and  equitable,  that  he  gave  all  the  advice  in  his  knowledge 
pertaining  to  the  matter,  and  that  there  was  no  suppression  or  conceal- 
ment which  might  have  influenced  the  conduct  of  the  principal. 

Sake.— Agreement  to  Lay  Out  into  Lote.~Pasmeni  from  Proceeds.— A  writing, 
executed  by  the  agent  as  evidence  of  his  obligation  for  the  parcbase- 
price,  stipulating  that  he  is  to  lay  the  land  out  into  town  lots,  but 
specifying  no  time,  and  to  pay  the  agreed  price,  with  a  certain  rate  of 
interest,  out  of  the  proceeds  of  the  sales  of  said  lots,  in  money  or  prom' 
issory  notes  taken,  is  not  so  contingent  or  unfair  as  to  invalidate  the  sale. 

Same. — Subsequent  Transactumt<.~The  sale  of  the  land  Can  not  be  affected 

by  independent  dealings  which  were  had  afterwards,  and  which  had  no 
relation  to  the  principal  transaction. 
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Same. — insurance  of  PrineipaFi  Property  m  Company  Beprexnltd  by  Agent. — 
Where  the  general  business  agent  of  another  is  also  the  agent  of  an  in- 
surance company,  and  in  the  latter  capacity  writes  insurance  upon  the 
property  of  his  principal,  but  with  such  knowledge  on  tbe  part  of  the 
company  as  would  make  the  policies  valid,  or  at  most  merely  voidable, 
he  is  entitled  to  be  reimbursed  for  tbe  premiums  paid  by  him. 

Same. — Forfeiture  of  Compensation  for  Seroieet. — Mere  errors  of  judgment 
on  tbe  part  of  an  agent  while  managing  his  principal's  business,  or 
omissions  which  do  not  amount  to  misconduct  or  culpable  negligence, 
do  not  work  a  forfeiture  of  the  agent's  right  to  compensation  for  services. 

Sakk. — Interest. — Where,  in  order  to  meet  tbe  calls,  in  uncertain  amounts, 
of  his  principal  upon  him,  it  is  necessary  that  an  agent — who,  as  it  is 
received,  mixes  his  principal's  money  with  his  own  and  uses  it  in  his 
business — shall  keep  money  available,  he  is  not  chargeable  with  the 
highest  obtainable  rale  of  interest  on  the  sums  remaining  in  his  hands, 
bnt  legal  interest  only. 

Sake. — Agent's  lAabiiity  for  Loo. — An  agent  who,  by  neglect  and  want  of 
diligence,  fails  to  collect  money  of  his  principal  loaned  by  him,  is  lia- 
ble for  tbe  loss. 

Same.— Judgment  Without  Relief.—  Tnnt  Fundt.— Under  section  577,  S.  S. 
1881,  a  judgment  without  relief  against  an  agent,  in  favor  of  hie  prin- 
cipal, for  money  for  which  he  is  liable  as  a  trust  fund,  is  proper. 

From  the  Tippecanoe  Circuit  Court. 

8.  P.  Baird,  J.  E  McDonald,  J.  M.  Butter  and  A.  L.  Ma- 
son, for  appellant. 

/.  R.  Coffrolh,  T.  A.  Stuart,  F.  H.  Levertny  and  F.  B.  Ev- 
erett, for  appellee. 

Mitchell,  J. — A  complaint  filed  by  John  Levering  against 
Madeline  Rochester,  and  a  cross  complaint  filed  by  the  latter 
against  Levering,  constitute  the  basis  of  the  controversy  ex- 
hibited in  the  record  in  this  case. 

The  complaint  seeks  a  recovery  upon  an  account  exhibited 
with  it,  for  services  rendered,  money  loaned,  paid  out  and  ex- 
pended by  the  plaintiff  at  the  defendant's  instance  and  re- 
quest. The  cross  complaint  charges  that  from  the  year  1862, 
down  to  and  including  the  year  1878,  the  plaintiff,  Levering, 
was  in  the  relation  of  agent  and  attorney  to  the  defendant, 
Mrs.  Rochester,  having  in  charge  the  control  and  manage- 
ment of  all  her  property  and  business,  and  that  while  in  such 
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relation  lie  so  managed  her  affairs  and  business  and  dealt 
with  her  as  that  upon  an  accounting  and  proper  adjustment 
of  their  business  a  large  sum  of  money,  amounting  to  over 
$20,000,  would  be  due  her. 

Upon  issues  made  the  case  was  heard  and  a  special  finding 
of  facts,  with  conclusions  of  law  stated  thereon,  filed  by  the 
court.  With  the  facts  as  found,  both  parties  are  content, 
while  each  excepted  to  and  are  yet,  by  assignment  of  errors 
and  cross  errors,  respectively,  contending  against  some  of  the 
conclusions  of  law. 

The  controversy  involves  a  great  variety  of  transactions, 
covers  a  period  of  more  than  eighteen  years  of  business,  and 
required  the  adjustment  of  an  account  aggregating  but  little 
short  of  $80,000.  That  it  was  reduced  to  the  order  and 
symmetry  in  which  the  special  findings  present  it,  is  abun- 
dant evidence  'that  the  case  was  tried  with  extraordinary  care 
and  ability. 

The  facts  upon  which  the  first  conclusion  of  law  is  based 
are,  in  substance,  as  follows:  Mrs.  Rochester,  in  addition  to 
a  large  amount  of  other  property,  was  the  owner  of  thirty 
acres  of  land  in  the  extreme  south  part  of  the  city  of  La- 
fayette. Through  her  agents,  Mr,  Levering  and  his  brother, 
she  sold  fifteen  acres  off  the  south  side  of  this  tract  to  Owen 
Rail  for  $4,000,  in  August,  1866,  About  the  same  time 
Ball  offered  to  purchase  the  remaining  fifteen  acres  for  $3,- 
500.  This  was  refused.  The  appellant  and  Mr.  Levering 
about  that  time  went  to  Ball  and  solicited  him  to  purchase 
the  remaining  fifteen  acres  for  $4,000.  Ball  again  offered 
$3,500,  and  would  give  no  more,  Mrs.  Rochester  then  re- 
quested the  appellee  to  find  a  purchaser  for  this  tract  and 
other  unimproved  lands  owned  by  her,  which  she  was  anxious 
to  sell.  This  the  appellee  tried  to  do,  but  the  highest  offer 
made  for  the  tract  in  question  was  $3,500  by  Ball.  The 
tract  was  unfenced,  unimproved  and  unproductive,  and  its 
main  value  was  probable  and  prospective  for  platting  into 
town  lots  with  a  view  to  selling  it  in  lots.     The  court  finds 
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it  difficult  to  state  the  real  value  of  the  tract  at  the  time  of 
the  sale  to  Levering,  hereinafter  mentioned  ,^11 1  its  approxi- 
mate value  ar  that  time  was  found  to  be  |4,50(y 

It  is  (bund  that  op  the  19th  day  of  February,  1862,  wllila 
Mr.  Levering  was  acting  as  the  confidential  agent  of  Mrs. 
Rochester,  and  while  acting  as  her  agent  to  sell  the  tract  of 
land  mentioned,  he  proposed  to  buy  the  land  from  her  him- 
self, at  the  price  of  four  thousand  dollars,  agreeing  that  he 
would  lay  it  out  into  lots,  as  an  addition  to  the  city  of  La- 
fayette, and  that  he  would  pay  the  price  mentioned,  with  six 
per  cent,  interest,  in  money  or  notes,  out  of  the  proceeds  of 
sales  of  the  lots. 

(j£e  represented  to  her  that,  in  his  opinion,  it  would  be 
better  for  her  to  sell  it  to  him  than  to  hold  it)  It  is  found  by 
the  court  that  he  fully  and  correctly  communicated  to  her 
all  the  facte  of  which  he  had  knowledge  about  the  tract  of 
land  and  its  value,  and  that  he  made  no  misrepresentation, 
uor  did  he  conceal  from  her  any  fact  concerning  the  land  or 
its  value,  and  that/the  price  offered,  so  far  as  could  then  be 
known,  was  not  manifestly  inadequate!)  Mrs.  Rochester  had 
full  confidence  in  the  judgment  of  her  agent,  and  relied  upon 
his  advice  as  to  the  propriety  of  making  the  sale,  and  con- 
cerning the  valne  of  the  land. 

Under  these  circumstances,  and  without  consulting  any 
person  other  than  Mr.  Levering,  the  appellant  sold  the  tract 
to  him  on  the  terms  proposed,  and  executed  to  him  a  war- 
ranty deed  therefor.  As  evidence  of  his  obligation  to  her  ■ 
for  the  purchase-price,  he  executed  an  instrument  of  writing 
signed  by  him,  in  which  the  purchase  of  the  land  13  recited, 
and  in  which  his  agreement  to  pay  is  stated  as  follows :  "  I 
am  to  lay  out  said  land  into  town  lots,  as  an  addition  to  the 
city  of  Lafayette,  and  will  pay  to  said  Madeline  Rochester, 
out  of  the  proceeds  of  the  sales  of  said  lots,  in  money  or 
promissory  notes  taken,  the  sum  of  four  thousand  dollars, 
with  interest  at  the  rate  of  six  per  cent." 

It  is  found  that  the  tract  was  laid  out  into  sixty-nine  town 
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lots,  in  the  month  of  April,  1S69;  that  a  plat  was  filed, 
calling  it  "John  Levering's  addition  to  Lafayette,"  andfthat 
from  May  28th,  1869,  to  August  9th,  1874,  Levering  told 
thirty-nine  lots,  receiving  for  principal  and  interest  from 
euch  Bales,  in  the  aggregate,  $9,010.85,  leaving  thirty  lots 
still  unsold  J 

The  purchase-money  was  never  actually  paid  by  Levering, 
but  in  a  settlement  had  on  the  15th  day  of  June,  1874,  which 
was  afterwards  found  to  be  erroneous,  Levering  credited 
Mrs.  Rochester's  account  with  the  (4,000  and  the  accrued 
interest  thereon,  according  to  the  contract  as  modified.  The 
appellant  paid  out  about  (600  for  the  improvement  of 
Fourth  street,  which  ran  along  or  through  the  tract ;  but  this 
sum  was  paid  by  using  a  judgment,  which  belonged  to  Mrs. 
Rochester,  against  one  Austin,  This  judgment  was  used  by 
Mr.  Levering,  upon  an  agreement  with  Mrs.  Rochester  that 
he  would  change  his  obligation  to  her  so  as  to  allow  ten  per 
cent,  interest  on  the  (4,000  purchase-money  for  the  land, 
instead  of  six.     This  was  accordingly  done. 

The  court  also  found  that  Levering  had  a  well  appointed 
and  centrally  located  office  in  the  city  of  Lafayette,  with  two 
or  three  clerks  constantly  in  attendance;  that  by  reason  of 
these  facilities,  and  his  extensive  business  connections  and 
his  energy  and  industry,  he  had  great  advantages  in  effecting 
sales  of  real  estate ;  that  soon  after  the  purchase  from  Mrs. 
Rochester,  Fourth  street,  lying  along  the  east  line  of  the  ad- 
dition, laid  out  of  the  land  purchased,  was  improved,  and  on 
that  account  lots  in  that  locality  became  more  desirable ;  that 
many  of  them  were  sold  at  prices  largely  in  excess  of  the 
price  paid  for  the  land  in  bulk.  The  court  finds  it  impossi- 
ble to  state  how  much  of  the  advanced  price  obtained  was 
due  to  the  superior  facilities  and  the  individual  energy,  in- 
dustry and  efforts  of  Levering. 

Among  other  facts  found,  in  addition  to  those  above 
recited,  which  east  some  light  on  the  transaction,' it  may  be 
stated  that  it  was  found  that  Mrs.  Rochester  was  a  lady  of 
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superior  intelligence,  but  inexperienced  in  business  matters, 
or  in  relation  to  the  value  of  real  estate;  that  she  had  entire 
confidence  in  the  judgment  and  honest;  of  Mr.  Levering; 
that  he  generally  explained  all  business  transactions  to  her, 
and  that  he  had  the  entire  management  and  control  of  her 
property  and  business ;  that  he  kept  her  accounts,  which  were 
always  open  to  her  inspection,  and  that  she  frequently  exam- 
ined them. 

The  first  conclusion  of  law  stated  by  the  court  was,  that 
the  sale  of  the  land  was  valid  and  binding  and  free  from  ac- 
tual or  legal  fraud,  and  that  the  plaintiff  Levering's  account 
should  be  charged  with  the  Bum  of  four  thousand  dollars,  the 
purchase-price  of  the  land,  as  so  much  money  received  by 
him  at  the  date  of  the  sale. 

The  conclusion  of  law  which  affirms  the  validity  of  this 
sale  is  the  chief  subject  to  which  the  appellant's  argument  is 
directed.  It  may  be  remarked,  that  so  far  as  the  contention 
relates  to  sales  by  a  trustee  or  other  person  having  a  power 
or  agency  to  sell  property,  which,  in  the  execution  of  such 
agency,  the  agent  or  trustee  either  directly  or  indirectly  sells 
to  himself,  the  argument  is  not  deemed  to  be  relevant  to  the 
case  under  consideration.  That  an  agent  to  sell  property  can 
not,  either  directly  or  indirectly,  become  the  purchaser  from 
himself,  and  that  such  sale  is  voidable  absolutely  at  the  elec- 
tion of  the  principal  or  beneficiary,  without  regard  to  its  fair- 
ness, are  propositions  inflexibly  established. 

The  tacts  found  do  not  make  this  a  case  of  that  descrip- 
tion. While  they  disclose  a  relation  of  the  closest  and  most 
confidential  character  between  principal  and  agent,  so  far  as 
the  general  management  of  the  financial  and  business  affairs 
of  the  principal  were  concerned,  they  also  show  that  the 
agent  had  no  power  to  sell,  and  that  he  did  not,  in  fact,  make 
the  sale.  The  agency  with  respect  to  the  particular  tract  of 
land  is  stated  in  the  following  language :  "  That  said  Made- 
line was  desirous  of  selling  this  tract,  as  well  as  her  other 
unimproved  land,  and  requested  said  plaintiff  to  find  a  pur- 
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chaser  therefor,  which  he  tried  to  do ;  *  *  *  that  while 
acting  as  the  confidential  agent  of  said  Madeline,  and  her 
agent  to  sell  said  fifteen  acre  tract,  plaintiff  proposed  to  buy 
it  himself."  Fairly  interpreted,  this  means  that  while  in  the 
relation  of  general  confidential  business  agent  to  the  appel- 
lant, Mr.  Levering  was  requested  to  find  a  purchaser  for  the 
land  who  would  pay  a  fixed  price,  and  while  so  acting  as 
agent  to  sell  he  proposed  to  purchase  the  land  from  his  prin- 
cipal and  negotiated  with  her  the  purchase  which  is  now  the 
subject  of  controversy. 

The  case  is  one  arising  out  of  a  transaction  between  a  confi- 
dential agent  and  his  principal,  who  purposely  and  intention- 
ally dealt  with  each  other  concerning  a  subject-matter  in- 
volved in  the  agency.  The  result  of  the  negotiation  between 
the  two  was,  that  the  principal  consciously  and  knowingly 
transferred  to  her  confidential  agent  the  land  in  controversy 
at  a  stipulated  price. 

While  a  transaction  of  the  character  disclosed  is  not  neces- 
sarily voidable  at  the  election  of  the  principal,  a  court  of 
equity,  upon  grounds  of  public  policy,  will,  nevertheless, 
subject  it  to  the  severest  scrutiny.  Its  purpose  will  be  to  see 
that  the  agent,  by  reason  of  the  confidence  reposed  in  him 
by  the  principal,  secures  to  himself  no  advantage  from  the 
contract.  When  the  transaction  is  seasonably  challenged,  a 
presumption  of  its  invalidity  arises,  and  the  agent  then  as- 
sumes the  burden  of  making  it  affirmatively  appear  that  he 
dealt  fairly,  and  in  the  richest  of  faith  imparted  to  his  prin- 
cipal all  the  information  concerning  the  property,  possessed 
by  him. 

The  confidential  relation  and  the  transaction  Laving  been 
shown,  the  onus  is  upon  the  agent  to  show  that  the  bargain 
was  fair  and  equitable,  that  he  gave  all  the  advice  within  his 
knowledge  pertaining  to  the  subject  of  the  sale  and  the  value 
of  the  property,  and  that  there  was  no  suppression  or  con- 
cealment which  might  have  influenced  the  conduct  of  the 
principal.   McCormick  v.  MaUn,  5  Blaekf.  509,  522;  Cook  v. 
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Berlin,  etc.,  Co.,  43  Wis.  433 ;  Porter  v.  Woodruff,  36  N.  J.  Eq.  ' 
174;   Youngv.  Hughes,  32  N.  J.  Eq.  372;  Farnam  v.  Brooks, 
9  Pick.  212  ;  Moore  v.  Mandlebaum,  8  Mich.  433. 

As  applicable  to  cases  of  the  character  under  consideration, 
the  rule  is  succinctly  stated  by  a  learned  author  in  the  fol- 
lowing language : 

"  Passing  to  dealings  connected  with  the  principal's  inter- 
vention, in  any  contract  of  purchase  or  sale  with  the  princi- 
pal, or  other  transaction  by  which  the  agent  obtains  a  benefit, 
a  presumption  arises  against  its  validity  which  the  agent  must 
overcome ;  although  this  presumption  is  undoubtedly  not  so 
weighty  and  strong  as  in  the  case  of  a  trustee.  The  mere 
fact,  that  a  reasonable  consideration  is  paid  and  that  no  un- 
due advantage  is  taken,  is  not  of  itself  sufficient.  Any 
unfairness,  any  underhanded  dealing,  any  use  of  knowledge 
not  communicated  to  the  principal,  any  lack  of  the  perfect 
good  faith  which  equity  requires,  renders  the  transaction 
voidable,  so  that  it  will  be  set  aside  at  the  option  of  the  prin- 
cipal. If,  on  the  other  hand,  the  agent  imparted  all  his  own 
knowledge  concerning  the  matter,  and  advised  his  principal 
with  candor  and  disinterestedness  as  though  he  himself  were 
a  stranger  to  the  bargain,  and  paid  a  fair  price,  and  the  prin- 
cipal on  his  side  acted  with  full  knowledge  of  the  subject- 
matter  of  the  transaction,  and  of  the  person  with  whom  he 
was  dealing,  and  gave  full  and  free  consent — if  all  these  are 
affirmatively  proved,  the  presumption  is  overcome,  and  the 
transaction  is  valid."     2  Pom.  Eq.  Jur.,  section  959. 

Subjeet  to  the  burdens  thus  imposed,  as  was  stated  in  Fish- 
er's Appeal,  34  Pa.  St.  29,  "  it  never  has  been  supposed  that 
a  principal  might  not  sell  to  his  agent,  or  the  client  to  his 
attorney ;  and  that  their  titles,  thus  acquired,  would  not  be 
good  in  the  absence  of  fraud  on  their  part." 

In  the  light  of  the  foregoing  principles  we  may  now 
briefly  recur  to  the  facts. 

Mrs.  Rochester  and  her  agent  called  on  Mr.  Ball,  who  had 
bought  half  the  thirty  acre  tract,  and  solicited  him  to  pur- 
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■chase  the  remaining  fifteen  acres  at  the  price  of  four  thousand 
dollars.  He  refused  to  pay  more  than  thirty-five  hundred. 
The  agent,  then  being  solicited  to  find  a  purchaser,  was  un- 
able to  secure  an  offer  in  excess  of  that  made  by  Ball.  The 
property  being  unproductive,  its  value  purely  prospective 
and  largely  contingent  on  events  that  might  or  might  not 
happen,  such  as  the  growth  and  improvement  of  the  city  to 
which  it. lay  contiguous,  and  the  demand  which  might  arise 
for  lots  in  that  direction,  can  it  now  be  said,  after  this  lapse 
of  time,  that  the  price  paid  was  not  fair? 

Thatjt  was  difficult  to  ascertain  the  real  value  of  the  land 
with  much  certainty  at  the  time  of  the  sale,  is  disclosed  in 
the  special  finding  of  facts,  and  that  it  was  necessarily  so  is 
inherent  in  the  very  nature  of  the  case.  Considering  the 
length  of  time  which  intervened  from  the  sale  until  the  in- 
vestigation was  set  on  foot,  the  condition  of  affairs  at  the  time 
the  sale  was  made,  the  inflation  in  values,  and  the  specula- 
tion in  real  estate  which  ensued,  and  continued  until  the  lat- 
ter part  of  1873,  covering  the  period  during  which  sub- 
stantially all  the  lots  disposed  of  were  sold  by  Levering,  and 
the  obstacles  which  lay  in  the  path  of  the  investigation  are 
apparent.  That  the  approximate  value,  as  arrived  at  under 
these  circumstances,  is  stated  to  have  been  forty-five  hundred 
dollars  fully  justifies  the  further  statement  that  the  price  paid 
was  not  manifestly  inadequate,  in  effect  that  the  price  was 
fair.  As  was  said  by  Mr.  Justice  Story,  in  Prevost  v.  Grak, 
6  Wheat.  481,  "length  of  time  necessarily  obscures  all 
human  evidence ;  and  as  it  thus  removes  from  the  parties  all 
the  immediate  means  to  verify  the  nature  of  the  original 
transactions,  it  operates  by  way  of  presumption,  in  favor  of 
innocence,  and  against  imputation  of  fraud.  It  would  be  un- 
reasonable, after  a  great  length  of  time,  to  require  exact 
proof  of  all  the  minute  circumstances  of  any  transaction,  or 
to  expect  a  satisfactory  explanation  of  every  difficulty,  real 
or  apparent,  with  which  it  may  be  encumbered." 

When  it  is  remembered  that  the  transaction  was  had  in 
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February,  1869,  and  that  it  was  permitted  to  stand  unchal- 
lenged through  all  the  changes  in  the  situation  and  fluctua- 
tion of  prices  until  January,  1883,  we  think  all  that  can  be 
required  of  the  defendant  is  to  make  it  certain  to  a  common 
intent  that  the  price  paid  was  fair  and  equitable.  This  has 
been  done.  That  the  purchaser,  by  the  succession  of  events, 
the  rise  in  value  of  the  property  on  his  hands,  coupled  with 
his  energy,  ability  and  industry,  and  his  facilities  for  selling 
the  lots,  sold  the  property  for  more  than  he  paid  for  it,  can 
not  now  be  taken  as  the  measure  of  its  value  at  the  time  of 
the  purchase,  nor  can  it  be  assumed  on  that  account  that  the 
plaintiff  was  overreached  in  the  purchase,  lasher's  Appeal, 
supra.  Having  paid  a  fair  price  for  the  property,  and  fully 
communicated  to  his  principal  all  the  facts  within  his  knowl- 
edge about  the  land  and  its  value,  misrepresenting  nothing, 
concealing  nothing,  the  appellee  has  brought  the  transaction 
within  the  rule  which  authorizes  it  to  stand. 

As  related  to  the  subject  we  are  considering,  it  was  urged 
on  the  argument  that  the  obligation  given  for  the  purchase- 
price  was  such  that  the  purchaser  came  under  no  absolute 
contract  to  pay  for  the  laud,  that  his  liability  to  pay  was  con- 
tingent upon  his  realizing  the  amount  stipulated  to  be  paid 
from  sales  of  lots,  and  that  this  was  so  unfair  that  the  sale 
should  have  been  set  aside. 

We  do  not  think  the  contract  admits  of  the  construction 
contended  for.  The  contract  recited  that  the  land  was  con- 
veyed at  the  price  of  $4,000.  The  import  of  this  was  a  debt 
for  a  specified  amount  then  presently  due.  The  unilateral 
stipulation  contained  in  the  writing,  to  the  effect  that  the 
purchaser  would  lay  the  land  out  into  lots,  specifying  no 
time,  and  pay  the  amount  with  interest  out  of  the  proceeds 
of  sales  in  money  or  promissory  notes,  was,  if  of  any  force 
whatever,  at  most  an  agreement  on  his  part  that  he  would  do 
so  within  a  reasonable  time. 

It  is  insisted  that  because  the  Austin  judgment  which  be- 
longed to  Mrs.  Rochester  was  used  .by  her  agent  to  pay  for  the 


572  SUPREME  COURT  OF  INDIANA, 

Rochester  v.  Levering. 

street  improvements,  and  because  the  amount  of  the  pur- 
chase-price of  the  land  and  the  accrued  interest  thereon  were 
liquidated  by  being  included  in  a  partial  settlement  made  io 
1874,  which  was  afterwards  found  to  be  erroneous,  an  im- 
putation of  bad  faith  in  making  the  purchase  of  the  land 
arises.  These  were  all  matters  occurring  long  after  the  trans- 
action which  is  assailed  was  completed,  and  can  not  be  sup- 
posed to  have  been  contemplated.  They  did  not  exist  at  the 
time  the  land  sale  was  made,  and  could,  consequently,  have 
exerted  no  influence  upon  it,  one  way  or  the  other.  They 
were  matters  only  relevant  to  be  considered  in  the  adjust- 
ment of  the  accounts  between  the  parties,  and  in  that  con- 
nection they  were  considered  by  the  learned  court  and  prop- 
erly adjusted.  The  sale  of  the  land  can  not  be  affected  by 
independent  dealings  or  transactions  which  wer*  had  after- 
wards, and  which  had  no  relation  to  the  principal  transaction 
here  involved.    Sherman  v.  Hogland,  54  Ind.  578. 

Having  thus  arrived  at  the  conclusion  that  upon  the  facts 
found  the  purchase  of  the  land  was  not  in  itself  impeachable, 
we  need  not  consider  the  proposition,  advanced  and  much  de- 
bated in  the  briefs,  that  the  plaintiff's  proceeding  to  set  it 
aside  has  been  sq  long  deferred  as  to  bring  it  within  the  rule 
applicable  to  stale  claims. 

It  was  found  by  the  court  that  during  the  continuance  of 
Mr.  Levering's  agency  and  management  of  Mrs.  Rochester's 
affairs,  he  attended  to  procuring  insurance  against  loss  by  Ere 
upon  her  property.  He  was  at  the  same  time  the  agent  of 
the  jEtna  Fire  Insurance  Company,  and  from  year  to  year, 
or  as  insurance  was  deemed  necessary,  policies  of  insurance 
were  written  by  him  upon  her  property,  and  the  amount  of 
premiums  thus  accruing  was  charged  against  her  in  his  ac- 
count. Several  hundred  dollars  was  in  this  manner  charged 
against,  her,  and  in  taking  the  account  the  learned  judge  at 
nisi  prius  allowed  for  the  items  thus  charged. 

It  is  now  insisted  that  because  the  agent  of  the  insurance 
company  was  also  the  agent  of  Mrs.  Rochester,  the  policies 
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-  issued  by  him  as  agent  to  cover  her  property  against  loss 
were  void,  that  they  afforded  do  protection,  and  that  the  ac- 
count for  premiums  paid  should  have  been  disallowed.  New 
York  Central  Int.  Co.  v.  National  Protection  Ins.  Co.,  14 
N.  Y.  85. 

It  is  found  by  the  court  that  while  it  was  not  known  to  the 
insurance  company  that  Mr.  Levering  was  the  agent  of  Mrs. 
Rochester  in  effecting  the  insurance,  it  was  stated  in  his  re- 
ports made  to  the  company  that  the  property  insured  was  con- 
trolled in  his  office.  Insurance  so  effected  would  at  the  most 
be  only  voidable,  depending  upon  the  relation  of  the  agent 
of  the  company  to  the  property,  the  interest  and  authority 
which  he  had  in  respect  of  its  management,  and  the  knowl- 
edge possessed  by  the  company  of  such  relation  and  authority. 
That  the  insurance  company  was  informed  that  the  property 
insured  was  controlled  by  its  agent,  or  in  his  office,  was  pre- 
sumptively sufficient  to  indicate  to  it  that  the  matter  of  se- 
curing indemnity  by  way  of  insurance  was  also  under  his 
control. 

The  policies  having  been  permitted  to  stand  with  this  in- 
formation, we  have  no  doubt  they  would  have  been  enforce- 
able against  the  company.  At  all  events,  as  the  policies  were 
at  the  utmost  only  voidable,  upon  the  return  of  the  premiums 
paid,  we  can  not  presume  that  they  would  have  been  avoided 
in  case  of  loss,  and  by  indulging  such  presumption  deny  the 
appellee's  right  to  be  reimbursed  for  the  premiums  paid. 

The  next  question  presented  for  consideration  relates  to  the 
right  of  the  appellee  to  receive  compensation  for  services 
while  conducting  the  business  of  Mrs.  Rochester. 

It  is  found  by  the  court  that  during  the  continuance  of  the 
agency  various  items,  amounting  in  the  aggregate  to  about 
three  thousand  dollars,  were  charged  in  the  account  against 
Mrs.  Rochester  for  services  in  attending  to  her  business. 

Concerning  these  charges  the  court  made  the  following  spe- 
cific finding: 

"  That  all  of  said  charges  for  services  are  reasonable,  and 
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that  it  was  fully  worth,  substantially,  more  than  the  amount* 
so  charged  by  said  agents,  and  by  said  plaintiff  as  such  agent, 
to  do  the  work  done  by  them  as  such  agents,  or  by  said  plain- 
tiff, as  auch  sole  agent." 

The  account  for  services  was  allowed  by  the  court  below. 
Fully  recognising  the  rule  that  where  an  agent  has  violated 
his  trust,  or  has  been  guilty  of  fraud  or  gross  neglect  of  duty, 
thereby  imposing  upon  his  principal  the  necessity  of  expen- 
sive litigation  in  order  to  secure  his  rights,  the  penalty  for 
such  fraudulent  conduct  or  wilful  violation  of  duty  is  the 
forfeiture  of  all  compensation,  yet  this  rule  should  never  be 
applied  to  mere  mistakes  in  the  keeping  of  an  account,  or 
errors  of  judgment,  or  other  omissions  which  do  not  amount 
to  misconduct  or  gross  and  culpable  neglect  or  disregard 
of  duty.  We  are  unable  to  discover  anything  in  the  facts  of 
this  case  which  demands  the  application  of  the  rigorous  role 
contended  for. 

The  only  other  objection  made  to  the  conclusions  reached 
by  the  nisi  priua  court  is  in  respect  of  the  rate  of  interest 
allowed.  It  is  contended  that,  in  stating  the  account,  interest 
at  the  rate  of  ten  per  cent,  instead  of  six  should  have  been 
charged  against  the  agent  for  all  sums  found  to  have  remained 
in  his  hands. 

The  findings  state  that  appellee  had  possession  of  all  ap- 
pellant's moneys,  securities  and  books  of  account,  with  au- 
thority to  invest,  reinvest  and  collect  her  moneys,  aud  that 
she  relied  upon  him  to  loan  and  collect  the  same ;  that  during 
the  agency  of  appellee,  appellant's  moneys,  as  received  by 
him,  were  mixed  with  his  own  moneys  and  used  in  his  busi- 
ness; that  from  the  1st  of  July,  1868,  to  the  1st  of  July, 
1878,  the  current  rate  at  which  money  was  loaned,  secured  by 
first  mortgage  on  real  estate  in  Tippecanoe  county,  was  ten 
per  cent,  per  annum,  interest  payable  yearly,  the  borrower  to 
pay  all  expenses  of  making  the  loan,  so  as  to  net  the  owner 
of  the  money  ten  per  cent,  per  annum. 

While  the  manner  of  mixing  and  using  the  moneys  be- 
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longing  to  his  principal  is  not  to  be  commended,  it  is  never- 
theless inferable  from  the  accounts  exhibited  in  the  record 
and  the  general  character  of  the  dealings  between  the  parties, 
as  shown  by  the  special  findings,  that  for  all  the  current  ex- 
penses of  herself  and  family  and  for  all  expenses  incurred  in 
maintaining  her  property,  Mrs.  Rochester  relied  upon  her 
agent  to  respond  with  money  as  the  occasion,  might  require. 
This  necessarily  involved  the  keeping  of  money  either  of  his 
own  or  of  his  principal  always  available.  It  may  be  in- 
ferred that  the  character  of  the  business  relation  between 
Mrs.  Rochester  and  her  agent  was  such  that  it  imposed  upon 
the  agent  the  entire  responsibility  of  looking  after  her  busi- 
ness, to  such  an  extent  that  her  entire  time  and  thought  could 
be.and  were  devoted  to  rearing  and  educating  her  children, 
without  further  concern  than  to  call  or  make  drafts  upon  her 
agent  as  money  was  needed.  Considering  that  her  fortune 
was  such  as  to  involve  the  handling  of  the  amount  exhibited 
in  the  account  stated,  it  may  well  be  that  the  necessity  for 
considerable  sums  was  frequent.  The  amount  on  hand  unin- 
vested at  any  one  time  does  not  seem  to  have  been  large  com- 
pared with  the  affairs  under  control.  That  investments  were 
not  more  closely  made,  can  not,  under  the  circumstances,  be 
imputed  to  such  neglect  as  should  charge  the  agent  with  the 
highest  attainable  rate  of  interest.  Indeed,  if  any  error  at 
all  was  committed  by  the  court  below,  it  was  in  applying  too 
rigorous  a  rule  against  the  agent,  by  charging  him  with  com- 
pound interest  on  all  sums  found  to  be  in  his  hands  as  here- 
inafter stated. 

We  have  thus  disposed  of  all  the  errors  assigned  by  the 
appellant.  As  there  was  a  judgment  against  the  appellee  be- 
low, and  inasmuch  as  he  excepted  to  some  of  the  conclusions 
of  law  stated,  it  is  proper  we  should  consider  the  cross  errors 
assigned  by  him  in  this  court,  notwithstanding  the  conclu' 
sion  so  far  reached  on  the  errors  assigned  by  the  appellant. 
Kammerling  v.  Armintfton,  58  Ind.  384.    The  case  is  not 
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analogous  to  nor  controlled  by  Thomas  v.  Simmont,  103  Ind. 
638. 

It  was  found  that  in  the  course  of  his  agency  the  appellee 
had  loaned  four  hundred  and  eighty-two  dollars  and  eighty 
cents  of  the  funds  of  his  principal  to  one  McBride,  who  was 
at  the  time  in  debt,  but  able  to  pay;  that  the  money  so 
loaned  might  have  been  collected  if  proper  steps  had  been 
taken  to  that  end,  but  that  the  appellee  took  no  steps  to  col- 
lect it,  and  the  amount  was  lost.  This  sum  was  charged 
against  the  appellee  by  the  court  below,  and  this  is  one  of 
the  grounds  of  complaint  made  by  a  cross  error  assigned. 

The  facts  found  justify  the  conclusion  reached  in  that  re- 
gard. It  is  apparent  that  the  appellee  had  permitted  him- 
self to  become  so  far  involved  in  the  affairs  of  McBride,  who 
was  known  by  him  to  have  come  into  such  financial  stress 
that  he  could  not  with  propriety  neglect  the  debt  due  from 
him  to  his  principal.  We  think,  while  he  was  not  guilty  of 
wilful  default,  he  was  chargeable  with  such  supine  negligence 
as  made  him  properly  liable.  He  was  under  an  obligation,  at 
least,  to  use  the  same  diligence  in  behalf  of  his  principal  that 
he  used  in  respect  to  his  own  affairs.  This  it  is  shown  he 
did  not  do. 

The  next  cross  error  assigned  relates  to  the  action  of  the 
court  in  charging  the  appellee  with  the  amount  of  the  Austin 
judgment,  which  was  used  by  the  appellee  in  paying  for 
street  improvements.  "Without  rehearsing  the  facts,  we  think 
he  has  no  just  ground  of  complaint  in  that  regard. 

It  is  next  complained,  that  the  court  erred  in  its  sixth 
conclusion  of  law,  the  force  of  which  set  aside  the  transfer- 
of  certain  lots  conveyed  by  McBride  to  the  appellee,  and  sub- 
sequently conveyed  by  him  to  Mrs.  Rochester  in  liquidation 
of  a  debt  due  from  McBride  to  her,  the  payment  of  which 
the  appellee  had  assumed.  The  appellee  had  become  bo  com- 
plicated with  the  affairs  of  McBride  that  he  found  it  expe- 
dient to  accept  the  conveyance  of  a  number  of  lots,  and  to 
assume  the  payment  of  a  loan  of  money  belonging  to  Mrs. 
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Rochester  which  he  as  agent  had  made  to  McBride,  and  which 
was  secured  by  mortgage  on  the  lots  transferred  by  McBride 
to  the  appellee-  This  debt,  so  assumed  and  secured,  the  agent 
subsequently  discharged  by  transferring  some  of  the  lots  con- 
veyed by  McBride  to  him  to  Mrs.  Rochester,  the  transfer  of 
which  was  accepted  in  payment  of  the  debt  asssumed  under  his 
advice.  They  were  found  to  be  of  much  less  value  than  the 
amount  of  the  debt.  Without  further  rehearsing  the  facte,  it 
is  sufficient  to  state  that  within  the  rules  already  referred  to, 
governing  dealings  between  principal  and  agent,  we  think  the 
conclusion  reached  by  the  court  was  right. 

The  fourth  cross  error  assigned,  which  relates  to  the  sev- 
enth conclusion  of  law,  is  not  insisted  upon  in  the  argument, 
and  is  therefore  waived. 

The  next  cross  error  assigned  relates  to  the  method  adopted 
by  the  court  in  stating  the  account  and  charging  interest  on 
balances  found  to  be  in  the  appellee's  hands, 

The  method  adopted  was  to  consolidate  all  the  accounts, 
take  the  difference  between»the  receipts  and  disbursements 
for  the  first  current  year  as  the  first  principal,  upon  which 
interest  was  computed  for  one  year  at  six  per  cent.,  and  this 
interest  was  carried  into  the  account  for  the  second  year.  At 
the  end  of  the  second  year  the  account  was  to  be  balanced, 
and  interest  computed  on  the  balance  and  carried  into  the 
account  for  the  third  year,  and  so  on  down  through  each 
year  to  the  end  of  the  current  year,  in  which  the  plaintiff 
ceased  to  be  agent.  From  thence  down  to  the  date  of  the 
taking  of  the  final  account,  interest  was  computed  with  annual 
rests  at  six  per  cent.  Upon  the  facts  as  they  appear,  and  in 
the  absence  of  the  evidence,  there  is  nothing  before  us  which 
authorizes  us  to  say  this  was  wrong. 

Without  a  further  rehearsal  of  the  facts,  this  much  may  be 

said,  while  the  method  adopted  by  the  court  in  stating  the 

.  account  may  have  resulted  in  some  apparent  hardship  to  the 

appellee,  the  impression  comes  irresistibly  from  the  whole 
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record  that  he  allowed  his  accounts  to  come  into  such  a  state 
of  confusion  and  irregularity  as  must  preclude  any  ground 
of  complaint  on  his  part,  even  though  the  court,  in  unravel- 
ling the  tangled  skein,  felt  obliged  to  cast  some  doubts  in  re- 
spect of  interest  in  favor  of  his  adversary. 

Under  section  577,  R.  S.  1881,  it  was  right  that  the  judg- 
ment should  have  been  rendered  without  relief  from  valua- 
tion or  appraisement  laws.  We  do  not  forget  that  some  of 
the  items  which  went  into  the  account  were  for  property  pur- 
chased, but  the  whole  was  properly  treated  as  money  paid 
into  the  agent's  hands  for  the  property  as  it  should  have  been 
paid  for  at  the  time  the  property  was  purchased,  and  as  it 
should  have  gone  into  the  account  if  the  account  bad  been 
properly  kept.  It  was,  in  the  consideration  of  the  court,  a 
trust  fund,  treated  as  though  it  was  actually  received  at  the 
time  and  in  the  manner  it  should  have  been  received. 

There  was  no  such  ambiguity  or  inconsistency  in  the  spe- 
cial finding  of  facts  as  made  the  granting  of  a  ventre  de  now 
proper,  nor  can  we  say,  in  the  absence  of  the  evidence,  that 
the  motion  for  a  new  trial  was  not  properly  overruled. 

Upon  the  fullest  examination  of  the  whole  record,  and  a 
careful  consideration  of  all  the  points  made  on  both  sides,  we 
are  persuaded  that  justice  was  substantially  accomplished,  and 
that  it  would  be  impossible  to  arrive  at  a  better  result  than 
that  already  reached.  As  we  find  no  error,  the  judgment  is 
affirmed,  at  the  appellant's  costs. 
Filed  Jan.  9,  18S6. 


No.  10,938. 

Barton  v.  Anderson  et  al. 

Judgment. — Default. — Conebmvmett. — Fortdomirt  of  Mortgage. — In  a  to  it  u> 
foreclose  a  mortgage,  a  judgment  by  default  against  one  who  is  made  » 
party  to  answer  as  to  any  interest  he  may  have  in  the  mortgaged  prop- 
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erty,  is  conclusive  as  to  an;  prior  claim  of  interest  or  title  adverse  to 
the  plain ti  ff. 
Evidence. — Parol  Evidence  to  Explain  Abbreviations. — Where  land  is  de- 
scribed od  a  tax  duplicate  and  in  a  tax  deed  in  abbreviated  terms,  parol 
evidence  is  admissible  to  explain,  consistently  with  Each  terms,  as  to 
what  land  they  refer. 

From  the  Marion  Superior  Court. 
J.  Buchanan  and  6.  B.  Manlove,  for  appellant. 
8.  Claypool,  W.  A.  Ketcham  and  /.  T.  Lecklider,  for  ap- 
pellees. 

Niblack,  C.  J. — Complaint  by  Henry  P.  Barton  against 
William  C.  Anderson,  Daniel  W.  Grubbs,  William  Rowe, 
Henry  G.  Hannaman,  Frederick  A.  W.  Davis  and  others, 
constituting  the  Indiana  Banking  Company,  and  several 
other  persons,  to  have  his  title  quieted  to  a  particularly  de- 
scribed lot  or  piece  of  ground  known  in  general  terms  as  the 
southwest  part  of  out-lot  sixty-sis  (66),  in  the  city  of  In- 
dianapolis, fronting  on  the  north  side  of  Washington  street 
one  hundred  and  twenty  (120)  feet,  and  running  north  to 
Pogue's  Run. 

Grubbs  answered,  disclaiming  any  interest  in  the  land  de- 
scribed in  the  complaint,  and  averring  that,  before  the  com- 
mencement of  the  action,  he  had  conveyed  and  transferred 
to  the  Indiana  Banking  Company  all  his  interest  in  and 
claim  to  such  land. 

Anderson,  Rowe,  Hannaman  and  the  Indiana  Banking 
Company  answered  separately  in  denial.  Each,  also,  filed  a 
cross  complaint  asserting  a  lien  upon  the  land  under  a  tax 
deed  executed  upon  and  in  pursuance  of  a  sale  for  delin- 
quent taxes  charged  against  it,  the  deed  in  each  case  being 
based  upon  a  sale  different  from  those  described  in  the  other 
cross  complaints  respectively. 

Issues  being  also  formed  upon  the  cross  complaints,  the' 
court,  trying  the  cause  at  special  term,  found  that  the  plain- 
tiff was  the  owner  in  fee  simple  of  the  land  in  controversy, 
but  that  he  held  the  same  subject  to  the  liens  respectively 
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asserted  and  set  up  by  the  cross  complainants,  finding,  also, 
the  amount  due  to  each  cross  complainant.  A  motion  for  a 
new  trial  being  first  thereafter  denied,  judgment  was  entered 
iu  accordance  with  the  findings  of  the  court,  to  which  was 
added  au  order  that  unless  the  plaintiff  should,  within  sixty 
days  therefrom,  pay  the  several  sums  respectively  adjudged 
to  be  due  to  the  cross  complainants,  and  to  be  liens  upon  the 
land,  such  laud  should  be  sold  to  pay  and  discharge  such 
liens ;  and  this  judgment  was  affirmed  at  general  term. 

It  was  made  to  appear  by  the  evidence  that,  on  the  27th 
day  of  September,  1873,  Nicholas  R.  Ruckle  and  Frederick 
Knefler  mortgaged  the  land  in  judgment  in  this  case  to  John 
C.  Tracy  and  Samuel  Bingham  in  trust,  for  the  purpose  of 
securing  a  loan  to  them  of  money;  that,  on  the  5th  day  of 
August,  1876,  Tracy  and  Bingham  commenced  a  suit  in 
chancery,  in  the  circuit  court  of  the  United  States  for  the 
District  of  Indiana,  against  Ruckle  and  Knefler  to  foreclose 
this  mortgage ;  that  Grubbs,  herein  above  named,  and  many 
other  persons,  were  made  defendants  to  that  proceeding,  and 
required  to  answer  the  bill  therein  filed,  upon  the  alleged 
ground  that  they  either  had  or  claimed  to  have  some  lien 
upon  or  interest  in  the  mortgaged  premises  junior,  and  sub- 
ordinate, to  the  mortgage  then  sought  to  be  foreclosed;  that 
said  suit  was  continued  until  the  28th  day  of  March,  1877, 
when  Grubbs,  upon  whom  process  had  been  served,  on  the 
11th  day  of  August,  1876,  and  most  of  the  other  defendants, 
on  being  called,  made  default,  and  a  decree  of  foreclosure 
was  entered,  including  the  usual  order  barring  and  foreclos- 
ing the  equity  of  redemption  of  all  the  defendants;  that 
Barton,  the  plaintiff  herein,  became  the  purchaser  under  that 
decree  of  foreclosure  and  was  in  possession  under  his  pur- 
chase when  he  commenced  this  action. 
1  It  was  further  made  to  appear  by  the  evidence  that,  at  a 
sale  of  lauds  for  delinquent  taxes  due  the  city  of  Indianapolis, 
held  on  the  14th  day  of  February,  1877,  Grubbs  became  the 
purchaser  of  the  land  embraced  in  the  then  pending  fore- 
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closure  proceedings  in  the  circuit  court  of  the  United  States, 
as  well  as  the  complaint  in  this  case,  aud  that  he,  on  the 
17th  day  of  February,  1879,  received  a  tax  deed  for  the  land 
in  question  from  the  mayor  and  treasurer  of  said  city  cf  In- 
dianapolis; that,  on  the  10th  day  of  April,  1879,  the  said 
Grubbs  transferred  and  conveyed  to  the  Indiana  Banking 
Company  all  his  estate  and  interest  in  the  land,  and  that  the 
estate  and  interest  thus  transferred  and  conveyed  by  Grubbs 
constituted  the  basis  of  the  lien  asserted  and  set  up  by  the 
Banking  Company  against  the  land  under  its  cross  complaint. 
The  point  was  made  at  the  trial,  and  is  still  insisted  upon 
here,  that  by  his  default  in  the  circuit  court  of  the  United 
States,  and  his  failure  to  set  up  his  tax  claim  when  the  decree 
of  foreclosure  was  taken  in  that  court,  Grubbs  became  estop- 
ped from  thereafter  asserting  any  title  to  or  interest  in  the  land 
under  his  purchase- at  the  tax  sale,  and  that  consequently  the 
Banking  Company  acquired  no  estate  or  interest  in  the  land  by 
the  transfer  and  conveyance  which  he  assumed  to  make  to  it. 

A  judgment  by  default  is  as  conclusive  upon  the  judgment 
defendant  as  to  any  matter  admitted  by  the  default  and  ad- 
judicated by  the  judgment  which  ensued,  as  any  other  form 
of  judgment.  Freeman  Judg.,  sections  248,  330.  But  just 
what  or  how  much  is  admitted  by  a  default  often  becomes  a 
difficult  question  in  particular  cases.  The  general  rule  is  that 
a  default  is  only  conclusive  as  to  such  matters  as  are  properly 
averred  or  charged  in  the  complaint.  Unfried  v.  Heberer,  63 
Ind.  67 ;  Harrison  v.  Phanix  Mut.  Life  Ins.  Co.,  83  Ind.  575  i 
Compton  v.  Pruitt,  88  Ind.  171. 

As  applicable,  however,  to  a  suit  to  foreclose  a  mortgage, 
and  other  kindred  suits,  in  the  nature  of  a  proceeding  in  rem, 
where  a  party  is  made  a  defendant  to  answer  as  to  his  sup- 
posed or  possible,  but  unknown  or  undefined,  interest  in  the 
property,  we  think  that,  as  against  him,  a  default  ought  to 
be  construed  as  an  admission  that  at  the  time  he  failed  to  ap- 
pear as  required  he  had  no  interest  in  the  property  in  ques- 
tion, and  hence  as  conclusive  of  any  prior  claim  of  interest  or 
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title  adverse  to  the  plaintiff.  Any  less  rigid  rule  of  construc- 
tion might,  and  in  many  cases  doubtless  would,  defeat  the 
very  object  properly  had  in  view  in  making  the  party  a  de- 
fendant to  answer  as  to  his  supposed  or  possible  interest  in 
the  property  involved,  to  the  end  that  all  claims  to,  or  against, 
SRch  property  might  be  adjusted  by  the  final  judgment  or  de- 
cree, and  further  litigation  thereby  avoided.  On  this  general 
subject  see  the  cases  of  Griffin  v.  Wallace,  66  Ind.  410,  Ulrich 
v.  Drisckell,  88  Ind.  354,  Htm  v.  Allwein,  91  Ind.  497,  Ed- 
wards v.  Dykeman,  95  Ind.  509,  Gordon  v.  Lee,  102  Ind.  125, 
6  Wait  Actions  and  Def.810. 

We  are,  consequently,  led  to  the  conclusion  that  the  court 
below,  at  special  term,  erred  in  finding  and  in  adjudging  in 
favor  of  the  claim  set  up  by  the  Indiana  Banking  Company 
in  its  cross  complaint.  That  cross  complaint  charged  that 
Grubbs  purchased  the  land  in  litigation  at  the  tax  sale  for  the 
use  and  benefit  of  the  Banking  Company,  but  there  was  no 
evidence  in  support  of  that  allegation.  Whether,  conceding 
the  fact  that  Grubbs  did  so  purchase  the  land  for  the  Banking 
Company,  the  hitter  is  nevertheless  bound  by  the  default  of 
the  former  in  the  foreclosure  suit,  is  a  question  we  have  not 
considered,  but  as  having  some  possible  bearing  on  that  ques- 
tion reference  is  made  to  section  252,  R.  S.  1881. 

It  was  also  shown  at  the  trial  that  the  land  sold  at  the  tax 
sale  under  which  Anderson  claimed,  was  described  on  the  tax 
duplicate  as  "  120  ft.  Washt.  St.  S.  W.  cor.  out.  66,"  and  in 
tax  deed  to  him  as  "one  hundred  and  twenty  (120)  feet  on 
Washington  street,  in  the  Bouthwest  corner,  out-lot  sixty-six 
(66),  in  Indianapolis,  Marion  county,  Indiana." 

In  relation  to  the  abbreviations  on  the  tax  duplicate,  the 
treasurer  and  a  deputy  auditor  of  Marion  county  were  both 
permitted  to  testify  that  "  ft."  meant  "  feet,"  that  "  Washt. 
St."  meant  "  Washington  street,"  that  "  S.  W.  cor."  meant 
"southwest  corner,"  and  that  "out.  66"  stood  for  "out-lot 
66 ; "  also,  that  the  description  on  the  tax  duplicate,  as  well 
as  that  contained  in  the  tax  deed  to  Anderson,  referred  to  aud 
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was  intended  to  be  as  it  was,  in  fact,  an  abbreviated  descrip- 
tion of  the  land  more  specifically  designated  in  the  complaint 
in  this  cause.  - 

There  was  no  error  in  the  admission  of  this  evidence. 
Where  a  writing  is  in  short  and  incomplete  terms,  parol  evi- 
dence is  admissible  to  explain  that  which  is  per  se  unintel- 
ligible, such  explanation  not  being  inconsistent  with  the 
written  terms.  1  Greenl.  Ev.,  section  282 ;  Whart.  Ev.,  sec- 
tion 1003. 

The  proceedings  upon  the  cross  complaints  of  Anderson, 
Rowe  and  Hannaman  in  this  case  ate,  to  a  greater  or  less  ex- 
tent, supported  by  the  cases  of  Ward  v.  Montgomery,  67  Ind. 
276,  Flmn  v.  Parsons,  60  Ind.  573,  Cooper  v.  Jackson,  71 
Ind.  244,  Sloan  v.  Sewell,  81  Ind.  180,  Parker  v.  Qoddard,  81 
Ind.  294,  Brown  v.  Fodder,  81  Ind.  491,  Reed  v.  Earhart,  88 
Ind.  159,  Peokham  v.  Millikan,  99  Ind.  352,  and  no  error  has 
been  shown  upon  those  proceedings.  As  connected  with  the 
same  subject,  see,  also,  Ma  Whinney  v.  Brinker,  64  Ind.  360, 
and  Barton  v.  MoWkinney,  85  Ind.  481. 

So  much  of  the  judgment  at  general  term  as  affirmed  the 
judgment  at  special  term  in  favor  of  the  Indiana  Banking 
Company  upon  its  cross  complaint  is  reversed.  In  all  other 
respects  the  judgment  at  general  term  is  affirmed.  One- 
fourth  of  the  costs  of  this  appeal  to  be  taxed  against  the  In- 
diana Banking  Company,  and  the  remaining  three-fourths 
against  the  appellant. 
Filed  Jan.  22.  1886;  petition  for  a  rehearing  overruled  April  1,1886. 
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Same.— Dismiaal  by  PtlUumer.— Under  section  333,  B.  a  1881,  the  peti- 
tioner for  n  drain  amy  dismiss  his  ewe  and  withdraw  his  petition  if  his 
motion  be  made  at  the  proper  time. 

Sake. —  When  Petitioner  am  not  .Dismiss. — It  is  too  late  for  tbe  petitioner  to 
obtain  leave  to  dismiss,  after  the  filing  of  the  commissioners'  report  snd 
the  lapse  of  the  statutory  period  for  remonstrating,  the  cause  being 
then  ready  for  final  judgment  Section  3,  act  of  March  8th,  1883  (Acts 
1883,  p.  173). 

From  the  Howard  Circuit  Court. 
M,  Bell,  W.  C.  Purdum,  J.  C.  BlacUidge,  W.  E  Blcusilidge 
and  B.  C.  H.  Moon,  for  appellant. 

J.  F.  Elliott  and  L.  J.  Kirkpatrick,  for  appellees. 

Howk,  J. — In  this  case  the  appellant  Crume  presented  to 
the  court  below  his  verified  petition  praying  for  the  location 
and  construction  of  a  certain  ditch  or  drain.  Proof  having 
been  made  to  the  satisfaction  of  the  court,  that  notice  of  the 
intention  to  present  such  petition  had  been  given  in  the  man- 
ner and  for  the  time  required  by  the  statute,  the  court  as- 
sumed jurisdiction  of  the  case  and  ordered  the  same  to  be 
docketed  as  an  action  pending  therein.  Three  days  after- 
wards, no  demurrer  or  objection  to  nor  remonstrance  against 
such  petition  having  been  filed,  the  court  made  an  order  re- 
ferring the  same  to  the  commissioners  of  drainage.  On  the 
15th  day  of  December,  1884,  the  commissioners  of  drainage 
filed,  in  open  court,  their  report  of  assessments  of  benefits 
and  damages  to  the  lands  affected  by  the  construction  of  such 
drain ;  and  ten  days  were  then  given  any  owner  of  lands, 
affected  by  such  work  to  remonstrate  against  the  report  of 
such  commissioners.  No  further  step  was  taken  in  the  cause, 
so  far  as  the  record  shows,  until  the  17th  day  of  January, 
1885,  or  thirty-three  days  after  the  filing  of  the  report  of 
the  commissioners  of  drainage.  On  the  day  last  named,  the 
appellant  moved  the  court  in  writing  "  for  leave  to  withdraw 
his  petition  in  the  above  cause,  and  to  dismiss  the  same  at 
his  costs." 

On  the  same  day,  the  appellee  Wilson,  whose  lands  were 
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i.  for  benefits  in  the  construction  of  such  drain,  ap- 
peared and  objected  in  writing  to  the  dismissal  of  appellant's 
petition.  The  court  sustained  appellee's  objection  and  over- 
ruled appellant's  motion,  and  approved  and  confirmed  the 
report  of  the  commissioners  of  drainage,  and  the  assessments 
of  benefits  and  damages  mentioned  therein.  Finally,  the  court 
ordered  that  the  construction  of  such  drain  be  referred  to 
Tence  Lindley,  one  of  the  commissioners  of  drainage. 

Errors  are  assigned  here  which  call  in  question  the  rul- 
ings of  the  circuit  court,  (1)  in  sustaining  the  objections  of 
appellee  Wilson  to  appellant's  dismissal  of  the  cause,  (2)  in 
overruling  appellant's  motion  for  leave  to  dismiss  the  case, 
and  (3)  in  approving  and  confirming  the  report  of  the  drainage 
commissioners  and  ordering  the  construction  of  the  drain. 

Under  these  alleged  errors,  the  question  for  our  decision, 
and  the  only  one  discussed  by  counsel  on  either  side,  may  be 
thus  stated :  At  the  time  the  appellant  moved  the  court  for 
leave  to  dismiss  this  cause,  was  he  entitled  to  such  dismissal 
as  a  matter  of  legal  right? 

When  this  suit  was  instituted,  and  during  its  pendency  in 
the  circuit  court,  the  amended  drainage  law  of  March  8th, 
1883  (Acts  1883,  p.  173,  et  seq.),  and  sections  4273,  4279, 
4281  and  4283,  R.  S.  1881,  were  in  force  and  governed  the 
case.  Some  of  the  provisions  of  section  3  of  the  amended 
act  of  March  8th,  1883,  we  think,  are  applicable  to  the 
question  we  are  considering,  and  these  we  quote  as  follows : 
"  Upon  the  making  of  such  report  to  the  court,  ten  days  shall 
be  allowed  to  any  owner  of  lands  affected  by  the  work  pro- 
posed to  remonstrate  against  the  report,  and  any  such  re- 
monstrance shall  be  verified  by  affidavit  and  may  be  for  any 
or  all  of  the  following  causes:"  specifying  nine  different 
causes.  We  quote  again :  "  If  the  finding  be  in  support  of 
the  remonstrance  (on  the  seventh  or  eighth  causes)  above  enu- 
merated, the  proceedings  shall  be  dismissed."  We  quote 
further  from  the  same  section :  "  If  there  be  no  remonstrance, 
*  *  *  the  court  shall  make  an  order  declaring  the  proposed 
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work  established,  and  approving  the  assessments,  and  shall 
direct  some  one  of  the  commissioners  to  construct  and  make 
the  proposed  work." 

There  is  no  provision  of  our  drainage  statutes  which  au- 
thorizes the  petitioner  for  a  drain  to  dismiss  his  cause  at  any 
time,  of  his  own  motion.  Appellant's  counsel  concede  this, 
but  they  say,  and  correctly  so  we  think,  that  "  some  at  least 
of  the  provisions  of  the  code  are  applicable  to  drainage  pro- 
ceedings." Neff  v.  Reed,  98  Ind.  341.  Counsel  cite  and 
rely  upon  the  first  clause  of  section  333,  R.  S.  1881,  which 
provides  that  a  plaintiff  may  dismiss  his  suit,  without  preju- 
dice, before  the  jury  retires,  or,  if  the  trial  is  by  the  court, 
at  any  time  before  the  finding  of  the  court  is  announced.  On 
the  other  hand,  it  is  claimed  by  appellee's  counsel  that  the 
report  of  the  commissioners  of  drainage  is  \o  be  regarded  as 
a  verdict,  and  they  cite  several  cases  from  our  own  reports, 
where  it  was  held  that  the  report  of  commissioners  in  parti- 
tion would  stand  as  a  verdict  until  set  aside  for  cause  shown. 
Liieaa  v.  Peters,  45  Ind.  313;  Kern  v.  Maginnms,  55  Ind. 
459 ;  Clark  v.  Stephenson,  73  Ind.  489. 

There  is  such  a  wide  difference  between  the  report  of  com- 
missioners for  partition  and  that  of  drainage  commissioners, 
that  the  cases  cited  by  counsel  can  not  be  regarded  as  in  point 
here.  In  partition  cases,  the  commissioners'  report  generally 
comes  in  after  the  litigation  is  ended  and  the  rights  of  the 
parties  determined;  while  in  drainage  cases,  the  commission- 
ers' report,  as  a  rule,  is  the  foundation  of  the  litigation. 

We  are  of  opinion  that  in  drainage  cases  the  modes  of  pro- 
cedure and  the  rules  of  practice  prescribed  by  the  civil  code 
may  properly  be  used  to  supply  omissions  in  the  drainage 
statutes.  We  think,  also,  that  section  333,  supra,  should  be 
held  applicable  to  drainage  cases,  and  that,  under  the  provi- 
sions of  such  section,  the  petitioner  for  a  drain  may  dismiss 
his  case  and  withdraw  hi3  petition,  if  his  motion  to  that  end 
be  made  at  the  proper  time.  The  difficult  question  in  the 
case, of  course,ia  to  determine  what  is  the  proper  time.  What 
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we  are  required  to  decide  in  the  cause  before  us  is,  whether  or 
not  the  appellant  was  entitled  to  a  dismissal  of  the  case  at  the 
time  he  made  his  motion.  When  the  report  of  the  commis- 
sioners of  drainage  was  filed,  the  statute  and  the  court,  as  we 
have  seen,  allowed  ten  days  to  any  owner  of  lands  affected  by 
the  work  proposed,  to  remonstrate  against  such  report.  Doubt- 
less, within  those  ten  days,  as  an  owner  of  lands  affected  by 
the  proposed  work,  the  appellant  might  have  remonstrated 
against  the  report  of  the  drainage  commissioners,  and,  per- 
haps, during  the  same  time,  he  might  have  successfully  moved 
the  court  for  leave  to  dismiss  the  cause  and  withdraw  his  pe- 
tition, though  this  point  we  need  not  and  do  not  decide. 

But  the  ten  days  given  by  the  statute  and  court  were  al- 
lowed to  elapse,  and  within  that  time  no  remonstrance  was 
filed,  nor  was  any  other  action  asked  for,  had  or  taken  in  the 
case  by  the  appellant  or  auy  of  the  appellees.  'The  cause  was 
then  ready  for  final  judgment,  and,  under  the  statute,  as  We 
have  seen,  it  was  then  the  imperative  duty  of  the  court  to 
make  an  order  declaring  the  proposed  work  established  and 
approving  the  assessments,  and  to  direct  some  one  of  the  com- 
missioners to  construct  and  make  the  proposed  work.  After 
the  lapse  of  the  period  allowed  by  the  statute  for  filing  re- 
monstrances against  the  commissioners'  report,  we  have  held 
that  it  was  then  too  late  for  any  owrter  of  lands  affected  by 
the  work  proposed  to  remonstrate  against  such  report.  Hays 
v.  Tippy,  91  Ind.  102.  So,  we  think,-H  must  be  held  in  the 
case  in  hand,  that  after  the  lapse  of  such  statutory  period, 
without  remonstrance  or  other  objection,  and  when  the  cause 
is  ready  for  final  order  and  judgment,  it  is  then  too  late  for 
the  petitioner  to  obtain  leave  of  the  court  to  dismiss  his  case 
and  withdraw  his  petition. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  9, 1886. 
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No.  12,066. 

Clouser  v.  Ruckman,  Administrator. 


iw   «*>  DECEDXMT9'  EsrrATEa.— .itfewwioni  tf  Dteedent.— Evidence.— The  admissions 

'  IM     ™  °'  a  decedent  against  his  own  interest  an  competent  evidence,  whether 

accompanying  any  act  or  not. 

Same. — DUcrttion  of  Trial  Court. — Practice. — To  be  nvailuble  on  appeal,  it 

must  affirmatively  appear  that  the  trial  court  abused  its  discretion  in 

admitting  the  testimony  of  the  parties  as  to  matter  concerning  a  de- 

Instbuctions  to  Jubt. — Not  Error  to  Bead  Complaint  to  Jury. — The  trill 
court  may,  without  error,  read  the  complaint  in  the  action  to  the  jury  in 
the  course  of  its  instructions. 

Bam*;.— BUI  af  Exception*.— Motion  for  Nea  IHai.- -Practice.  -Keoitals  in  i 
motion  for  a  new  trial,  or  of  the  clerk,  can  not  perform  the  office  of  my 
statement  required  to  be  incorporated  in  a  bill  of  exceptions, 

From  the  Wells  Circuit  Court. 

A.  N.  Martin,  H.  L.  Martin,  W.  A,  Bonham  and  K  C. 
Vaughn,  for  appellant.  ■ 

J.  S.  Bailey,  L.  Mock,  J.  A.  New  and  J.  W.  Jones,  for  ap- 
pellee. 

Elliott,  J. — The  appellee  is  a  party  to  this  action  in  a 
dual  capacity,  namely,  in  his  own  right  and  as  the  adminis- 
trator of  the  estate  of  his  deceased  brother,  James  W.  Ruck- 
man.  It  appears  from*  that  part  of  the  evidence  which  is 
incorporated  in  the  record,  that  the  deceased,  in  his  lifetime, 
had  executed  to  the  appellee  a  mortgage  upon  personal  prop- 
erty, and  that  after  his  death  the  appellee  applied  to  the  court 
for  an  order  to  turn  the  property  over  to  him,  and  that  this 
order  was  granted.  The  appellant,  Clouser,  brought  this  ac- 
tion to  set  aside  this  order  and  to  obtain  a  judgment  direct- 
ing that  the  property  be  declared  to  be  part  of  the  assets  of 
the  estate  of  the  decedent. 

On  the  trial  of  the  case  the  appellee  was  permitted  to  prove 
admissions  made  by  the  decedent.  In  this  there  was  no  error. 
The  admissions  of  a  decedent  are  competent  against  his  rep- 
resentatives, no  matter  to  whom  they  were  made.     Slade  v. 
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Leonard,  75  Ind.  171;  Eckerl  v.  Triplett,  48  Ind.  174  (17 
Am.  R.  735);  Denman  v.MeMakin,37  Ind.  214;  Banna  v. 
CSine,  21  Ind.  37 ;  Wilcox  v.  Duncan,  3  Ind.  146 ;  1  Greenl. 
Kv.,  section  189;  2  Best  on  Evidence  (Morgan's  ed.),  sec- 
tion 500.  Where  admissions  are  made  by  a  party  against 
his  own  interest,  it  is  not  material  whether  they  were  or 
were  not  a  part  of  the  res  geata,  for  self-disserving  declara- 
tions are  always  competent  against  the  party  by  whom  they 
were  made,  whether  accompanying  any  act  or  not. 

It  is  contended  by  appellant  that  the  trial  court  abused 
the  discretion  invested  in  it  by  requiring  all  the  parties  to 
testify  as  witnesses,  but  we  think  that  he  has  not  made  this 
fact  appear.  The  evidence  is  not  all  in  the  record,  and,  for 
aught  that  appears,  it  may  have  been  a  just  and  wise  exercise 
of  discretion  to  permit  all  the  parties  to  testify.  There  are 
two  very  familiar  principles  which  apply  with  invincible 
effect  against  appellant,  and  these  principles  are:  1st.  He 
who  alleges  error  must  make  it  affirmatively  appear ;  2d.  All 
reasonable  presumptions  are  made  in  favor  of  the  rulings  of 
the  trial  court. 

We  can  not  reverse  the  judgment  upon  the  ground  that 
the  court  read  the  appellant's  complaint  to  the  jury  in  the 
course  of  its  instruction,  for  the  pleadings  are,  in  contempla- 
tion of  Jaw,  always  before  the  jury. 

There  is  no  bill  of  exceptions  showing  that  the  court  was 
requested  to  instruct  in  writing,  and  we  can  not  examine  the 
question  whether  the  instructions  are  or  are  not  in  writing. 
Recitals  in  a  motion  for  a  new  trial  can  not  perform  the  office 
of  a  statement  required  to  be  incorporated  in  a  bill  of  excep- 
tions, nor  can  the  recital  of  the  clerk  take  the  place  of  such 
a  statement. 

Judgment  affirmed. 

Filed  Jaa.  8, 1883. 
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No.  12,542. 

Morgan  Civil  Townbhip  t>.  Hunt. 

DRAINAGE. — Remonstrance. —  Verification.  —  Amendment.  —  Practice,  —  A  re- 
monstrance filed,  but  not  verified  as  required  by  statute,  within  the  time 
allowed  for  remonstrating,  can  not  be  amended  as  to  the  verification 
after  the  lapse  of  such  time,  bat  will  be  stricken  out. 

Same. — Appeal. — Notice  to  ail  Persons  AsKtted  not  Neeemary. — It  is  not  neces- 
sary on  appeal  to  the  Supreme  Court,  by  one  affected  by  a  drainage  pro- 
ceeding, to  notify  all  the  persons  against  whom  benefits  were  assessed  of 
inch  appeal. 

From  the  Porter  Circuit  Court. 

A.  D.  Bartholomew  and  E.  D.  Orumpacker,  for  appellant. 

W.  E.  Pinney,  for  appellee. 

Mitchell,  J.— On  the  10th  day  of  April,  1884,  Franklin 
W.  Hunt  filed  his  petition  in  the  circuit  court  of  Porter 
county  praying  for  the  establishment  of  a  ditch.  It  was 
averred  in  the  petition  that,  among  other  benefits,  the  ditch 
when  constructed  would  be  of  great  public  utility  in  drain- 
ing three  public  highways  in  Morgan  township. 

The  petition  was,  after  due  notice,  referred  to  the  commis- 
sioners of  drainage.  From  the  report  of  the  commissioners, 
to  whom  the  matter  was  referred,  it  appeared  that  two  high- 
ways, which,  are  not  particularly  described,  would  each  be 
benefited  to  the  amount  of  eighty  dollars. 

Within  ten  days  after  the  filing  of  this  report,  what  pur- 
ports to  be  a  remonstrance  was  filed  on  behalf  of  the  town- 
ship. It  is  not  stated  in  the  remonstrance  that  the  town- 
ship is  the  owner  of  any  lands,  or  that  any  easements 
in  lands  will  be  affected  by  the  construction  of  the  pro- 
posed ditch,  or  that  it  is  otherwise  interested  in  its  construc- 
tion. 

The  remonstrance  was  signed  by  attorneys  for  the  town- 
ship, and  was  not  verified.  After  the  expiration  of  ten  days 
the  petitioner  moved  to  strike  out  the  remonstrance,  on  the 
ground  that  it  was  not  verified  as  the  statute  required.  With- 
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out  showing  any  excuse  for  the  failure  to  verify  it  within  the 
ten  days,  the  township  trustee  interposed  a  motion  for  leave 
to  file  an  amended  remonstrance.  The  amendment  proposed 
was  the  verification  of  the  paper  originally  filed  as  a  remon- 
strance. This  was  refused,  and  the  motion  to  dismiss  was 
sustained.  This  ruling  is  complained  of  as  erroneous.  We 
think  the  ruling  of  the  court  was  right.  By  the  statute  ten 
days  are  allowed  after  the  filing  of  their  report  by  the  com- 
missioners of  drainage  to  the  owners  of  lands  affected  by  the 
proposed  work  within  which  to  file  a  remonstrance.  The  stat- 
ute prescribes  that  the  remonstrance  shall  be  filed  within  ten 
days,  and  that  it  shall  be  verified  by  affidavit.  Assuming, 
but  not  deciding,  that  a  civil  township  may  remonstrate  with- 
out averring  that  it  is  the  owner  of  lands  affected  by  the 
work  proposed,  or  that  it  is  otherwise  interested  in  or  affected 
by  the  proposed  work,  we  are  nevertheless  of  opinion  that  a 
remonstrance  in  substantial  compliance  with  the  statute  must 
be  filed  within  ten  days. 

A  paper  signed  by  attorneys,  without  verification  by  any 
one,  or  any  attempt  to  do  so,  is  not  a  substantial  compliance. 

In  Munson  v.  Blake,  101  Ind.  78,  it  was  held  that  a  re- 
monstrance might  be  verified  by  an  agent  or  other  person 
having  authority  to  do  so.  Until  it  is  verified  in  some  man- 
ner by  some  one,  we  think  it  can  not  be  regarded  as  a  stat- 
utory remonstrance.  Hays  v.  Tippy,  91  Ind.  102;  Orume  v. 
Wilson,  ante,  p.  583. 

Proceedings  for  the  establishment  of  a  ditch  are  statutory. 
The  right  to  remonstrate  is  given  by  the  statute.  The  time 
within  which  the  remonstrance  is  to  be  filed,  who  may  re- 
monstrate, the  grounds  upon  which  it  may  be  predicated,  and 
that  it  shall  be  verified  by  affidavit,  are  all  prescribed  by  the 
statute. 

Where  a  right  is  created  by  statute,  and  the  mode  of  ex- 
ercising it  is  prescribed,  that  mode  must  be  pursued.  Storms 
v.  Stevens,  ante,  p.  46. 
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It  will  not  do  to  say  that  an  informal  paper  may  be  filed 
within  tea  days,  and  by  that  means  the  right  to  file  a  statutory 
remonstrance  held  open  indefinitely.  Whether  a  remonstrance, 
in  substantial  compliance  with  the  statute,  which  is  filed  within 
ten  days,  may  be  amended,  is  a  question  not  before  us.  A 
paper  which  lacks  an  essential  statutory  element  of  a  remon- 
strance, however,  can  not  be  amended  into  such  remonstrance 
after  the  expiration  of  ten  days. 

A  motion  to  dismiss  the  appeal  was  made  in  this  case,  on 
the  ground  that  all  the  persons  against  whom  benefits  were 
assessed  were  not  notified  of  the  appeal.  Wo  do  not  think 
this  was  necessary. 

There  was  no  error  in  the  ruling  of  the  court,  and  the 
judgment  is  accordingly  affirmed,  with  costs. 
Filed  Jan.  20, 1888. 


No.  12,303. 

Conger  et  al.  v.  Miller. 

Plxadino. — Aniavtr. — O-osa  Complaint. — A  single  pleading  can  not  perform 
the  two-fold  function  of  an  answer  in  bar  and  a  cross  complaint. 

Sake. — A  cross  complaint,  like  a  complaint,  most  be  good  within  and  of 
itself,  without  aid  from  other  pleadings  in  the  cause. 

Qdiwiiko  Title. — Onm  Complaint. — Sufficiency  of. — A  cross  complaint  It) 
quiet  title  which  does  not  so  describe  the  real  estate  that  it  can  be  ascer- 
tained, except  07  reference  to  the  other  pleadings  in  the  case,  and  does  sot 
aver  that  the  opposite  party  claims  any  adverse  interest,  nor  that  his 
claim  is  unfounded  or  a  cloud  upon  the  crots  complainant's  title,  is  bad 
on  demurrer. 

Same. — Partition. —  Quart,  whether  a  cross  complaint  to  quiet  title  to  mi 
estate  is  a  proper  pleading  in  an  action  merely  for  partition. 

From  the  Fulton  Circuit  Court. 

8.  Keith,  for  appellants. 

O.  W.  Holman  and  M.  R.  Smith,  for  appellee. 
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IIowk,  J. — This  was  a  suit  by  the  appellee,  Miller,  against 
the  appellant  Margaret  E.  Conger,  as  sole  defendant.  In 
his  complaint,  the  appellee  alleged  that  he  was  the  owner 
in  fee  of  the  undivided  two-thirds  of  twenty  acres  of  land, 
particularly  described,  in  Fulton  county ;  that  appellant  Mar- 
garet E.  Conger  was  the  owner  of  the  remaining  one-third 
of  snch  land ;  that  appellee  desired  to  have  his  share  of  the 
land  set  off  to  him  in  severalty,  and  be  prayed  for  partition 
accordingly. 

Afterwards,  upon  the  verified  petition  of 'the  appellant 
Margaret  E.  Conger,  her  husband,  Samuel  M.  Conger,  and 
her  children,  John  T.  Conger,  Rebecca  Wallace,  Mary  Dick, 
Ettie  Conger,  Anna  Conger,  Lewis  Conger  and  Nora  Conger, 
were  made  co-defendants  with  her  in  this  suit,  upon  the  al- 
leged ground  that  they  all  had  an  interest  in  the  land  de- 
scribed in  appellee's  complaint.  All  such  defendants  jointly 
answered  by  a  general  denial  of  the  complaint,  and  they  all 
joined  in  a  cross  complaint  against  the  appellee,  wherein 
they  asked  that  their  title  to  the  land  in  controversy  might 
be  forever  quieted.  To 'this  cross  complaint  the  appellee's 
demurrer,  for  the  alleged  insufficiency  of  the  facta  therein  to 
constitute  a  cause  of  action,  was  sustained  by  the  court.  Af- 
terwards, at  the  next  term  of  the  court,  appellants  withdrew 
their  answer  in  general  denial  of  the  complaint,  and  there- 
upon, "the  defendants  each  being  three  times  called,  in  open 
court,  come  not,  but  herein  make  default."  The  cause  was 
then  heard  by  the  court,  and  a  finding  was  made  for  the  ap- 
pellee. An  interlocutory  order  was  made  for  the  partition 
of  the  land  described  in  the  complaint,  as  prayed  for  therein, 
and  commissioners  were  appointed  by  the  court  to  make  such 
partition.  Afterwards,  at  the  same  term,  suoh  commission- 
ers made  and  acknowledged,  in  open  court,  their  report  in 
writing  of  such  partition,  which  was  approved  and  con- 
firmed by  the  court,  and  final  judgment  of  partition  was  ren- 
dered thereon  and  in  accordance  therewith. 
Vol.  104.— 38 
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The  defendants  have  appealed  to  this  court.  They  have 
assigned  no  error  here  which  calls  in  question  any  of  the  pro- 
ceedings in  the  partition  suit.  Indeed,  so  for  as  the  record 
shows,  no  objection  was  made  or  exception  taken  to  any  of 
such  proceedings. 

The  only  error  assigned  by  appellants  is  the  sustaining  of 
appellee's  demurrer  to  their  cross  complaint.  In  their  as- 
signment of  error,  appellants'  pleading  is  called  their  "  cross 
bill  or  second  paragraph  of  answer."  It  must  be  either  the 
one  or  the  other ;  it  can  not  be  both  cross  complaint  and  an- 
swer. It  is  settled  by  our  decisions  that  no  single  pleading 
can  be  made  to  perform  the  two-fold  function  of  an  answer 
in  bar,  and  a  counter-claim  or  cross  complaint  asserting  a 
cause  of  action'.  Campbell  v.  Routt,  42  Ind.  410;  Thompson 
v.  Toohey,  71  Ind.  296 ;  Anderson,  etc.,  Aas'n  v.  Thompion, 
88  Ind.  405.  If  the  pleading  in  question  were  considered  as 
a  paragraph  of  answer,  it  would  be  clear  that  the  sustaining 
of  the  demurrer  thereto,  even  if  erroneous,  would  have  been 
at  most  a  harmless  error,  because  every  material  fact  stated 
in  such  paragraph  could  have  been  given  in  evidence  under 
the  answer  in  general  denial,  which  was  still  in  the  record 
when  the  demurrer  was  sustained,  and  its  subsequent  with- 
drawal would  not  have  rendered  the  ruling  on  the  demurrer 
an  available  error. 

We  think,"  however,  that  appellants'  pleading  is,  and  was 
intended  to  be  a  cross  complaint,  and  that  it  must  be  so  con- 
sidered here  in  determining  the  question  of  its  sufficiency.  In 
such  pleading,  appellants  prayed  for  affirmative  relief,  asking 
therein  that  their  titles  might  be  quieted,  and  that,  of  itself, 
is  sufficient  to  characterize  the  pleading  as  a  cross  complaint. 
A  cross  complaint,  like  a  complaint,  must  be  good  within 
and  of  itself,  without  aid  from  other  pleadings  in  the  cause. 
Campbell  v.  Routt,  supra ;  Masters  v.  Beckett,  83  Ind.  595. 
In  Bwing  v.  Patterson,  35  Iud.  326,  it  is  said :  "  The  only 
real  difference  between  a  complaint  and  a  cross  complaint  if, 
that  the  first  is  filed  by  the  plaintiff  and  the  second  by  the 
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defendant.  Both  contain  a  statement  of  the  facta,  and  each 
demands  affirmative  relief  upon  the  facts  stated.  Id  the 
making  up  of  the  issues  and  the  trial  of  questions  of  fact, 
the  court  is  governed  by  the  same  principles  of  law  and  rules 
of  practice  in  the  one  case  as  in  the  other.  When  a  defend- 
ant  files  a  cross  complaint  and  seeks  affirmative  relief,  he  be- 
comes the  plaintiff,  and  the  plaintiff1  in  the  original  action 
becomes  the  defendant  in  the  cross  complaint." 

It  is  clear,  we  think,  that  a  cross  complaint  to  quiet  title 
to  real  estate,  to  be  sufficient  on  demurrer  within  and  of 
itself,  must  state  all  such  facts  as  are  required  in  a  complaint 
for  the  same  purpose.  Our  civil  code  provides  (section  1070, 
R.  S.  1881)  who  may  sue,  and  against  whom  and  under 
what  circumstances  the  suit  may  be  brought  to  quiet  the  title 
to  real  estate.  In  Second  Notfl  Bank,  etc.,  v.  Corey,  94  Ind. 
457,  in  considering  the  question  of  the  sufficiency,  on  de- 
murrer, of  a  complaint  to  quiet  title  to  real  estate,  after  quot- 
ing section  1070,  supra,  and  noting  the  fact  that  it  was  a  re- 
enactment  of  section  611  of  the  civil  code  of  1852,  the  court 
said :  "  Its  provisions  have  been  liberally  construed  by  this 
court.  While  it  has  been  held,  that  the  plaintiff  need  not 
state  in  his  complaint,  with  much  particularity,  the  nature  of 
the  title  or  interest  claimed  by  the  defendant,  in  or  to  the 
real  estate  in  controversy,  yet  it  has  been  uniformly  held 
that  the  complaint  must  show,  that  the  defendant's  claim  is 
adverse  to  the  title  asserted  by  the  plaintiff)  or  is  unfounded, 
and  a  cloud  upon  the  plaintiff's  title.  Marot  v.  Germania, 
etc.,  Ass'n,  64  Ind.  37 ;  JeffereonvUle,  etc.,  R.  R.  Co.  v.  Oyler, 
60  Ind.  383;  Sckori  v.  Stephens,  62  Ind.  441." 

In  Exchange  Bank  v.  Auk,  102  Ind.  322,  it  was  said  to  be  "  at 
least  doubtful "  whether  a  cross  complaint  to  quiet  title  to  real 
estate  was  a  proper  pleading  in  an  action  merely  for  partition. 
This  question  was  not  before  us  in  the  case  cited,  nor  is  it 
now  presented,  but  we  still  consider  it  exceedingly  doubtful 
whether  such  a  cross  complaint  is  a  proper  or  admissible 
pleading  in  an  action  for  partition  merely,  because  its  object 
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and  purpose  are  wholly  foreign  to  and  have  no  connection 
with  the  object  and  purpose  of  the  original  action.  Passing 
this  point,  however,  we  are  of  opinion  that,  under  the  de- 
cisions of  this  court  hereinbefore  cited,  the  appellants'  cross 
complaint  in  this  case  was  radically  insufficient,  and  that  the 
demurrer  thereto  was  correctly  sustained.  Without  reference  to 
or  aid  from  the  other  pleadings  in  the  case,  the  real  estsw 
which  appellants  were  seeking  to  quiet  the  title  to  could  not 
possibly  be  ascertained  or  described.  Nor  did  it  appear  from 
any  averment  in  the  cross  complaint,  that  the  appellee  claimed 
any  title  to  or  interest  in  any  real  estate  adversely  to  the  ap- 
pellants, nor  that  appellee's  claim  was  unfounded  or  a_clond 
upon  their  title  to  any  real  estate. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  20, 1886. 


tot  sue! 

ISO   iso| 


No.- 12,236. 

Hadlock  et  ax.  v.  Gray. 

Real  Estate. — Dad.—  Gonitmetim  o/.—Life-EtlaU—A.  deed  which  con- 
veys and  warranto  to  I.  and  M.,  husband  and  wife,  certain  real  ffltite, 
and  which  provides  that  "  after  the  decease  of  the  said  I.  and  M.,  the 
Bald  property  to  be  equally  divided  between  the  heir*  of  said  I.  »fld 
the  heirs  of  M. ;  If  said  I.  shall  die  before  his  wife  she  is  to  hold  tbe  said 
property  until  her  death,  and  provided  M-  shall  die  first,  then  I.  is  to 
hold  said  property  until  his  death,  and  at  the  death  of  both  it  is  to  b* 
divided  as  above  stated,"  vests  in  the  grantees  a  life-estate  for  the  lift* 
of  both. 

Same. — "Heirs." — The  word  "heirs,"  as  used  in  tbe  sense  above  stated, 
means  heirs  apparent,  who  shall  take  the  remainder  as  soon  at  the  life- 
estate  ends. 

From  the  Fulton  Circuit  Court. 
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M.  L.  Euiek,  O.  F.  Montgomery,  M.  R.  Smith  and  G.  W. 
Hot-man,  for  appellants. 

J.  8.  Slick  and  S.  Keith,  for  appellee. 

Elliott,  J. — The  appellee  alleges  in  his  complaint  that 
he  is  the  owner  of  the' real  estate  therein  described,  and  that 
his  title  rests  upon  a  deed  executed  to  him  in  January,  1878, 
by  Isaac  Cannon,  who  has  since  died;  that  Isaac  Cannon's 
title  was  founded  upon  a  deed  executed  to  him  and  his  wife, 
Mary  Cannon,  by  Charles  Jackson  and  wife,  on  the  20th 
day  of  April,  1876;  that  this  deed,  omitting  the  formal  parts, 
reads  thus:  "This  indenture  witnesseth,  that  Charles  Jack- 
son and  Catharine  Jackson,  his  wife,  of  Fulton  county,  in 
the  State  of  Indiana,  convey  and  warrant  to  Isaac  Cannon 
and  Mary  Cannon,  for  the  sum  of  twelve  hundred  dollars, 
the  following  real  estate  in  Fulton  county,  Indiana,  to  wit : 
Lot  number  one  hundred  and  eighty-two,  as  designated  on 
the  plat  of  Shryock  &  Bozarth's  addition  to  the  town  of 
Rochester,  with  all  the  appurtenances  thereunto  belonging, 
the  said  Isaac  Cannon  to  pay  all  taxes  thereon  from  the  day 
of  sale.  After  the  decease  of  said  Isaac  Cannon  and  Mary 
Cannon,  the  said  property  to  be  equally  divided  between  the 
heirs  of  said  Isaac  Cannon  and  the  heirs  of  Mary  Cannon. 
If  said  Isaac  Cannon  shall  die  before  his  wife  she  is  to  hold 
the  said  property  until  her  death,  and  provided  Mary  Cannon 
shall  die  first,  then  Isaac  Cannon  is  to  hold  said  property  un- 
til his  death,  and  at  the  death  of  both  it  is  to  be  divided  as 
above  stated."  It  is  also  alleged  that  both  Isaac  and  Mary 
Cannon  are  dead ;  that  the  deed  of  the  former  was  made  af- 
ter the  death  of  his  wife ;  that  the  appellants  are  the  chil- 
dren and  grandchildren  of  Isaac  and  Mary  Cannon  ;  that 
they  claim  title  to  the  real  estate ;  that  they  have,  in  fact,  no 
title,  and  that  the  appellee  is  entitled  to  a  decree  quieting  his 
title.  The  prayer  is,  that  appellee's  title  be  quieted,  and  that 
the  appellants  be  decreed  to  have  no  interest  in  the  real 
estate. 
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The  controlling  question  in  the  case  turns  upon  the  effect 
to  be  given  the  deed  executed  to  Isaae  and  Mary  Cannon. 
If  that  deed  vested  a  fee  in  them  as  tenants  in  entirety,  then 
the  judgment  below  was  right;  if  it  vested  in  them  a  life- 
estate  for  the  lives  of  both,  then  the  judgment  is  wrong. 
Our  opinion  is,  that  the  deed  vested  in  them  a  life-estate  and  . 
nothing  more. 

It  is  true  that  where  real  property  is  coaveyed  to  husband 
and  wife  jointly,  and  there  are  no  limiting  words  in  the 
deed,  they  will  take  the  estate  as  tenants  in  entirety.  Davis 
v.  Clark,  26  Ind.  424;  Dodge  v.  Kiiuy,  101  Ind.  102,  vide 
authorities  cited  p.  105.  But  while  the  general  rule  is  as 
Ave  have  stated  it,  there  may  be  conditions,  limitations,  and 
stipulations  in  the  deed  conveying  the  property,  which  will 
defeat  the  operation  of  the  rule.  The  denial  of  this  propo- 
sition involves  the  affirmation  of  the  proposition  that  a 
grantor  is  powerless  to  limit  or  define  the  estate  which  he 
grants,  and  this  would  conflict  with  the  fundamental  princi- 
ple that  a  grantor  may  for  himself  determine  what  estate  he 
will  grant.  To  deny  this  right  would  be  to  deny  to  parties 
the  right  to  make  their  own  contracts.  It  seems  quite  clear, 
upon  principle,  that  a  grantor  and  his  grantees  may  limit 
and  define  the  estate  granted  by  the  one  and  accepted  by  the 
others,  although  the  grantees  may  be  husband  and  wife. 
AYasliburn  says,  in  speaking  of  conveyances  to  husband  and 
wife,  that  "It  is  always  competent,  however,  to  make  hus- 
band and  wife  tenants  in  common,  by  proper  words,  in  the 
deed  or  devise  by  which  they  take,  indicating  such  an  inten- 
tion."    1  Washb.  Real  Prop.  674.    ■ 

Another  author  says  :  "And  furthermore,  if  at  any  time  a 
joint  tenancy  or  tenancy  in  common  is  desired  to  be  created 
between  man  and  wife,  a  joint  estate  will  be  treated  as  such, 
if  that  intention  is  clearly  expressed  in  the  deed  or  will." 
Tiedeinan  Real  Prop.,  section  244. 

The  principle  which  we  have  asserted  is  thus  declared  by 
an  author  whose  work  for  more  than  half  a  century  has  been 
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regarded  as  authority :  "  In  point  of  fact,  and  agreeable  to 
natural  reason,  free  from  artificial  deductions,  the  husband 
and  wife  are  distinct  and  individual  persons;  and  accord- 
ingly, when  lands  are  granted  to  them  as  tenants  in  com- 
mon, thereby  treating  them  without  any  respect  to  their  so- 
cial union,  they  will  hold  by  moieties,  as  other  distinct  and 
individual  persons  would  do."     1  Preston  Estates,  132, 

The  language  employed  in  the  deed  under  examination 
plainly  declares  that  Isaac  and  Mary  Cannon  are  not  to  take 
as  tenants  by  entirety.  This  result  would  follow  from  the 
provision  destroying  the  survivorship,  for  this  is  the  grand 
and  essential  characteristic  of  such  a  tenancy.  Our  conclu- 
sion need  not,  however,  be  placed  on  this  ground,  as  the  whole 
force  of  the  language  employed  is  opposed  to  the  theory  that 
the  deed  creates  an  estate  in  fee  in  the  husband  and  wife. 

The  deed  does  not  contain  the  language  essential  to  vest  in 
the  first  taker  an  estate  in  fee  under  the  rule  in  Shelley's  Case. 
There  are  no  words  in  the  deed  conveying  to  Isaac  and  Mary 
Cannon  and  their  heirs  the  estate ;  on  the  contrary,  the  con- 
veyance is  to  them  for  their  joint  lives,  with  the  provision 
that  upon  the  termination  of  the  life-estate  the  land  shall  be 
divided  among  their  heirs.  When  the  word.  "  heirs  "  is  used, 
as  it  is  in  this  instance,  it  does  not  designate  those  who  shall 
take  in  indefinite  succession,  but  it  designates  persons  who 
shall  take  the  remainder  as  soon  as  the  life-estate  ends.  When 
that  word  is  employed  in  the  sense  in  which  it  is  here  used, 
it  means  heirs  apparent,  and  not  heirs.  We  have  in  recent 
cases  given  this  question  careful  consideration,  and  we  do  not 
deem  it  necessary  t6  again  discuss  it.  Fountain  County  C.  & 
M.  Co.  v.  Beckleheimer,  102  hid.  76  (52  Am.  R.  645) ;  Shinier 
v.  Mann,  99  Ind.  190,  vide  auth.  p.  193  (50  Am.  R.  82). 

There  is  no  reason  why  the  clearly  expressed  intention  of 
the  parties  to  the  deed  should  not  prevail,  for  neitherthe  rale 
in  Shelley's  Case,  nor  any  other  rule  of  law,  opposes  the  way 
of  the  court  to  a  natural  and  reasonable  construction  of  the 
deed,  and  surely  no  one  who  reads  the  deed  can  doubt  that  it 
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was  intended  to  vest  a  life-estate,  and  not  a  fee,  in  Isaac  Can- 
non and  bis  wife. 

What  we  have  said  disposes  of  the  whole  case,  lor  it  is  im- 
possible that  a  valid  judgment  can  rest  on  a  complaint  utterly 
and  irreclaimably  bad. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer to  the  complaint,  and  to  proceed  in  accordance  with 
this  opinion. 

Filed  Jan.  9,  1886. 


No.  1^263. 

The  Louisville,  New  Albany  and  Chicago  Railway 
Company  v.  Indianapolis  and  Westfield  Gbatel 
Road  Compaky. 

From  the  Boone  Circuit  Court. 

W.  Irmn  and  C.  S.  Werner,  for  appellant. 

R.  R  Stephenson  and  T.  K  Boyd,  for  appellee. 

Howe,  J, — No  question  was  properly  saved  by  the  appellant  in  the  rec- 
ord of  this  cause,  and  its  counsel  have  presented  no  question  for  our  de- 
cision. On  the  Slat  day  of  July,  1885,  appellant's  counsel  asked  and  ob- 
tained from  this  court  an  extension  of  thirty  day*  in  which  to  file  their 
brief  of  this  cause.  Since  the  expiration  of  the  time  allowed  more  thin 
four  months  have  elapsed,  and  counsel  have  not  filed  their  brief.  In  this 
state  of  the  case  this  appeal  most  be  and  is  dismissed,  with  costs. 

Filed  Dec.  30, 1886. 


"On  jflftemotriam. 


Cornea  now  Hon.  David  Tnrpie,  and  presents  the  action 
taken  at  a  meeting  of  the  members  of  the  Bar  of  this  State, 
in  memoriam  of  the  life  and  character  of  Hon.  Thomas  A. 
Hendricks,  late  Vice-President  of  the  United  States,  and 
moves  that  these  proceedings  be  entered  upon  the  records  of 
this  court.  The  motion  is  granted,  and  the  proceedings  are 
now  here  entered  of  record  as  follows : 

PROCEEDINGS 

OF  THE  MEETING  OF  THE  MEMBERS  OF  THE  STATE  BAR, 
HELD  UPON  THE  OCCASION  OF  THE  DEMISE  OF  THE  LATE 
THOMAS  A.  HENDRICKS,  VICE-PRESIDENT  OF  THE  UNITED 
STATES. 

Upon  the  30th  day  of  November,  1885,  a  very  large  num- 
ber of  the  members  of  the  Bar  of  the  State  of  Indiana  having 
met  at  2  o'clock  p.  M.,  at  the  Federal  Court-room  in  Indi- 
anapolis; present  the  Hon.  William  A.  Woods,  Judge  of 
the  United  States  District  Court  of  the  State  of  Indiana, 
and  the  other  officers  thereof. 

The  Hon.  Solomon  Claypool,  addressing  the  court,  moved 
that  the  Hon.  W.  Q.  Gresham,  Judge  of  the  United  States 
Circuit  Court,  act  as  chairman  of  the  meeting,  which  motion 
prevailed. 

Judge  Gresham,  in  taking  the  chair,  delivered  a  brief  ad- 
dress upon  the  subject  of  the  meeting,  when,  upon  motion  of 
W.  H.  H.  Miller,  Esq.,  William  A.  Ketcham,  Esq.,  of  the 
Indianapolis  Bar,  was  chosen  Secretary. 

The  Hon.  David  Turpie,  chairman  of  the  committee  on 
(601) 
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resolutions,  reported  for  consideration  the  following  memo- 
rial annexed,  as  commemorative  of  the  life,  character  and 
public  services  of  the  deceased,  and  moved  its  adoption. 

The  motion  was  seconded  by  the  Hon.  Joseph  E.  McDon- 
ald, and  after  remarks  by  Messrs.  Turpie,  McDonald,  Wil- 
liamson, Frazer,  Mack,  Cravens,  Coffroth  and  Love,  and  by 
Judge  Elliott,  of  the  Supreme  Court  of  the  State,  was  unani- 
mously carried. 

Upon  motion  of  Hon.  Joseph  E.  McDonald,  Hon.  David 
Turpie,  chairman  of  the  committee  upon  resolutions,  was  di- 
rected to  present  a  copy  thereof  and  of  these  proceedings  for 
record  in  the  Circuit  Court  of  the  United  States  and  the  Su- 
preme Court  of  the  State,  and  the  Secretary  of  the  meeting 
was  directed  to  send  a  copy  of  the  memorial  and  these  pro- 
ceedings to  the  family  of  the  deceased. 

The  meeting  then  adjourned. 

W.  Q.  Gbbshah,  Chairman. 

W.  A.  Ketcham,  Secretary. 


BAR  MEMORIAL  TO  THOMAS  A.  HENDRICKS. 

Thomas  A.  Hendbicks  was  born  September  7th,  1819, 
in  Muskingum  county,  Ohio.  In  1820  his  parents  removed 
to  Indiana,  first  to  Madison,  then  to  Shelbyville,  near  which 
they  permanently  resided.  His  boyhood  and  youth  were 
spent  in  Shelby  county  on  his  father's  farm.  They  were 
those  of  a  pioneer,  of  an  early  settler  in  a  sparsely  populated 
region.of  what  was  then  known  elsewhere  as  the  far  West.  His 
life  was  thus,  in  every  circumstance,  coincident  with  the 
morning  of  the  State,  the  beginnings  of  civilization  in  a  new 
commonwealth.  Receiving  at  home  a  course  of  common 
school  education,  he  subsequently  attended  and  graduated  at 
Hanover  College,  in  Jefferson  county.  Choosing  the  law  as 
a  profession,  he  prosecuted  his  studies  partly  at  Shelbyville, 
partly  at  Chambersburgh,  Pa.,  but  was  admitted  to  the  bar 
and  commenced  the  practice  at  Shelbyville  in  1843.  His 
/first  public  position  was  attained  in  1848,  by  an  election,  un- 
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solicited,  to  the  House  of  Representatives  of  the  General  As- 
sembly. Having  served  one  term,  and,  declining  further 
service  therein,  he  was,  in  1850,  elected  a  member  of  the 
Constitutional  Convention,  being  one  of  the  youngest  mem- 
bers of  that  body,  and  having  in  his  associates  many  of  the 
men  most  eminent  in  public  life  at  that  period. 

In  August,  1851,  he  was  elected  a  representative  in  Con- 
gress and  served  two  terms. 

In  August,  1855,  he  was  tendered  and  accepted  from  Pres- 
ident Pierce  the  position  of  Commissioner  of  the  General 
Land-Office,  at  Washington,  wherein  he  served  nearly  four 
years,  resigning  in  the  year  1859. 

As  the  unanimous  choice  of  his  party,  on  the  12th  day  of 
January,  1863,  he  was  elected  a  Senator  of  the  United  States 
for  the  term  of  six  years,  commencing  on  the  4th  day  of 
March,  1863,  when  he  took  his  seat  as  such.  He  soon  be- 
came in  that  distinguished  body  the  recognized  leader  of  his 
party,  alike  fitted  for  counsel  and  debate,  endowed  with 
that  rare  onion  of  qualities,  an  equal  proportion  of  caution 
and  courage,  so  much  needed  in  the  conduct  of  a  parliamen- 
tary opposition. 

In  1872  he  was  elected  Governor  of  Indiana,  the  first  of 
his  political  party  chosen  to  such  a  position  after  the  close 
of  the  War,  in  any  northern  State.  As  Governor  he  origi- 
nated the  system  of  making  and  preserving  in  that  depart- 
ment a  permanent  record  of  executive  action  upon  all  appli- 
cations before  him.  His  administration  was  distinguished 
for  more  than  ordinary  attention  to  the  cause  of  popular  ed- 
ucation, for  the  humane  appeals  by  the  executive  in  behalf 
of  the  benevolent  institutions  of  the  State,  appeals  which  met 
a  response  from  the  General  Assembly  alike  creditable  to 
themselves  and  their  constituents. 

In  1877,  and  again  in  1884,  he  visited  Europe,  travelling 
through  the  British  islands  and  the  principal  countries  of  the 
continent.  A  single  remark  made  upon  his  return  from  his 
first  tour,  "that  the  French  were  a  people  much  attached  to 
their  country,  not  at  all  to  their  institutions  of  government," 
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shows  the  habit  of  thoughtful  observation  which  character- 
ized even  his  leisure. 

In  1884  he  was  elected  Vice-President  of  the  United  States, 
and  entered  upon  his  duties  as  such  on  the  4th  day  of  March, 
1885,  serving  as  the  presiding  officer  of  the  Senate  during 
the  brief  executive  session  held  under  the  new  administration. 

From  the  farm-house  to  the  Vice-Presidency — such  was 
the  commencement  and  end  of  a  career  untouched  by  dis- 
honor, unclouded  by  suspicion.  His  public  acts  as  a  Sena- 
tor and  Representative  in  Congress  have  gone  into  history. 
His  record  has  received  the  highest  possible  commendation 
and  approval  from  the  vast  constituency  he  served,  by  his 
subsequent  preferment  to  the  second  office  in  the  gift  of  the 
Nation — from  the  consideration,  also,  that  begun  in  one  age, 
his  countrymen  of  another  generation  arose  to  do  him  honor 
and  to  complete  the  fnll-orbed  cycle  of  his  fame. 

Mr.  Hendricks  was,  throughout  the  whole  period  of  his 
active  life,  a  lawyer,  even  in  his  last  days  concerned  in  the 
conduct  of  causes.  His  entrance  upon  and  employments  in 
public  life  were  episodes,  excursions  useful  to  himself  and 
others,  but  did  not  divert  him  from  the  beaten  path  of  fo- 
rensic labor.  On  the  floor  of  the  Senate,  in  the  halls  of  leg- 
islation, he  sojourned ;  at  the  bar,  in  the  courts,  he  dwelt. 
He  was  engaged  in  very  much  of  the  important  litigation  at 
the  capital  of  his  State.  His  practice  was  by  no  means  local. 
He  attended,  in  the  discharge  of  his  professional  duties, 
nearly  every  circuit  in  our  own,  and  many  of  the  higher 
courts  of  adjoining  States  and  the  Supreme  Court  at  Wash- 
ington. Much  of  his  life,  however,  was  non-professional. 
His  time  and  thought  were,  at  very  frequently  recurring  in- 
tervals, given  to  the  work  of  the  hustings.  There  was  some- 
thing in  the  mere  aspect  of  a  large  popular  assembly  which 
had  for  him  a  special  attraction.  His  manner  in  addressing 
a  mixed  audience  was  peculiarly  his  own— neither  that  of 
conversation  nor  oratory ;  something  better  suited  than  either 
to  his  purpose.  He  was  one  of  the  most  impressive  and  suc- 
cessful of  public  canvassers.  -  Nor  did  he  disregard  the  un- 
considered trifles  of  the  campaign.     There  was  an  affluent 
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grace  in  bis  salutations  which  largely  supplemented  argu- 
ment. He  was,  moreover,  a  man  of  normal  action  and  opin- 
ion, following  the  ordinary  bent  and  tenets  of  his  party;  no 
fanatic,  zealot,  or  extremist  upon  any  subject,  not  such  a  one 
as  the  multitude  often  follow,  but  a  character  smoothly 
roanded  to  completeness,  without  edges  or  angles,  with '  no 
corners  in  his  creed  political ;  yet  he  was  and  continued  to 
be  a  popular  favorite  to  the  last. 

To  the  stores  of  information  acquired  by  extensive  travel 
and  intercourse,  both  at  home  and  abroad,  he  added  a  close 
acquaintance  with  the  works  of  the  best  authors,  being  a 
careful  habitual  reader  of  books,  not  less  than  of  men.  His 
literary  taste  was  highly  cultivated.  His  excellence  as  a 
writer,  manifest  enough  in  his  messages  and  state  papers, 
would  have  earned  particular  recognition,  but  that  it  had 
been  overshadowed  by  his  more  imposing  reputation  as  a 
public  speaker. 

In  religion  he  was  an  Episcopalian,  an  active  member  and 
officer  for  many  years  of  St.  Paul's  Church,  Indianapolis. 
Upon  this  subject  he  was  firm  in  his  conviction,  in  his  life 
consistent,  in  his  Christian  profession  unobtrusive.  He  walked 
with  humility  in  faith.  A  man  much  given  to  charity,  aud 
of  the  most  enlightened  and  liberal  tolerance ;  nevertheless, 
he  was  strongly  attached  to  his  church,  to  his  party,  to  his 
State,  giving  voice  often  with  emphasis  to  his  affection,  that 
men  might  note  not  him  but  these,  the  so  greatly  revered 
objects  of  his  devotion  and  regard. 

The  virtues  of  his  private  life  were  such  as  may  be  most 
commended  in  the  friend,  the  neighbor,  and  the  citizen.  He 
was  naturally  of  a  disposition  sedate,  though  cheerful ;  in 
address  urbane ;  in  manner  extremely  affable,  but  with  dig- 
nity ;  in  conversation  pleasing ;  in  society  attracting,  but  not 
engrossing,  the  attention  of  others ;  to  woman  deferential 
with  a  high  degree  of  courtesy  unforced,  indicative  of  re- 
spect and  interest.     Such  was  Hendricks. 

Discerning  the  man,  his  life  and  acts  at  large,  in  the  mass, 
in  that  respect,  too,  most  nearly  concerning  ourselves,  we  may 
say,  with  verity,  he  was  pre-eminently  a  product  of  Indiana, 
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an  offspring  of  the  State,  a  growth  of  its  laws  and  institu- 
tions, and  that  the  just  pride  taken  in  him  by  the  people  of 
this  commonwealth  was  entertained  not  without  reason  for  a 
fellow-citizen  bo  illustrious. 

He  died  in  this  city,  where  he  would  have  wished  to  die, 
where  he  moBt  really  lived,  at  home,  surrounded  by  those 
whom  he  loved;  in  the  metropolis  of  the  State  which  he  had 
served  so  long,  and  by  which  he  had  been  so  often  and  so 
highly  honored.  Not  without  unavailing  sorrow  for  a  calam- 
ity so  grievous,  do  we  tender  to  his  bereaved  consort  and  the 
kindred  of  his  household,  oar  profound  condolence  and  sin- 
cerest  sympathy  in  the  irreparable  loss  which  has  befallen 
them. 

David  Tobpie, 
A.  L.  Roache, 
A.  C.  Habbis, 
Noble  C.  Butleb, 
Chab.  L.  Holstein, 
H.  D.  Pierce,  Safy.  Bar  Memorial  Committee. 

Mr.  Tnrpte  also  moved  that  an  order  be  made  directing 
that  the  proceedings  herein  above  set  forth  be  published  with 
the  reported  decisions  of  this  court  and  as  a  part  of  its  official 
proceedings. 

To  this  motion  Chief  Justice  Niblack,  on  behalf  of  the 
court,  responded  as  follows : 

"  It  has  not  been  the  custom  of  this  court  to  cause  the  pro- 
ceedings taken  by  the  Bar  of  the  State  upon  the  death  of 
any  of  its  members,  however  distinguished,  to  be  published 
with  the  reports  of  its  decisions,  unless  the  person  in 
whose  memory  the  proceedings  were  held,  at  the  time 
of  his  death,  or  at  some  previous  time,  had  some  official 
connection  with  the  court.  The  precedent  which  has  been 
thus  observed  is  one  which  we  think  ought  not  to  be  de- 
parted from  except  in  a  strongly  exceptional  case. 

"  Mr.  Hendricks  was,  for  more  than  a  third  of  a  century,  a 
practicing  attorney  of  this  court,  distinguished  alike  for  his 
high  personal  character  and  for  his  professional  ability. 
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Having,  in  addition,  filled  the  highest  official  positions  which 
the  State  could  confer  upon  him,  as  well  as  places  of  high 
trust  under  the  national  government,  and  having  been  Vice- 
President  of  the  United  States  at  the  time  of  his  death,  we 
regard  the  proceedings  now  before  us  as  of  much  more  than 
ordinary  interest  ,to  the  legal  profession  and  to  the  public 
generally.  The  case  presented  is  one  in  which  an  eminent 
lawyer  and  an  honored  member  of  this  Bar  had  well  nigh 
reached  the  highest  official  distinction  known  to  our  form  of 
government.  We,  consequently,  feel  justified  in  treating  the 
occasion  as  a  strongly  exceptional  one,  and  is  directing  that 
the  proceedings  be  published,  as  requested,  with  our  re- 
ported decisions. 

"  It  is  accordingly  so  ordered." 
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involve  an  agreement  to  fight,  as  does  the  statute  of  this  State,  and 

one  might  become  engaged  in  such  affray  without  culpable  fault 
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AGENCY. 

See  Evidence,  10;  Principal  and  Agent ;  Railroad,  21,  22 ;  Taxes,7. 

AMENDMENT. 


ANIMALS. 
See  Railroad,  12, 13. 

1.  Trespassing  Animals. — Ebtrays.— Salute  Construed. — The  right,  under  lec- 
tion 4837,  R.  S.  1881,  to  detain  and  treat  trespassing  animals  as  es  trays, 
Is  confined  to  cases  where  such  animals  "break  into  the  inclosure 
of  any  person,  and  not  where  they  wander  upon  the  ud  inclosed  lands 
of  another.  Anderson  v.  Woritv,  166 

2.  Same. — Damage*. — Replevin. — Where  the  animals  of  a  known  owner 
temporarily  escape  from  his  in  closure,  and  are  found  trespassing  on 
the  un inclosed  lands  of  another,  the  latter  has  no  right  to  seise  and 
detain  the  animals  for  the  purpose  of  enforcing  payment  of  dam- 
ages and  costs  under  the  est  ray  law;  and  for  animals  so  detained 
the  owner  may  maintain  replevin.  lb. 

ANNEXATION  OF  TERRITORY. 

Bee  City. 
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APPEAL. 

See  Bill  of  Exceptions;  Criminal  Law,  15,  40;  Decedents'  Estates, 

3 ;  Dsainage,  19 ;  Highway,  1 ;  Practice,  12 ;  Supreme  Coust,  3. 

1.  Time  of. — Dismissal. — Practise. — An  appeal  not  taken  within  one  rear 
from  the  time  the  case  was  finally  disposed  of  on  its  merits  will  be 
dismissed.  Joyce  v.  Dickey,  183 

2.  Supreme  Court.— Practice. — Appeals  to  the  8upreme  Court,  in  all  civil 
cases,  are  perfected  by  filing  a  transcript  with  the  clerk,  which  tran- 
script must  be  filed  within  one  year  from  the  time  of  the  rendition 
of  judgment;  and  where  the  transcript  is  not  filed  within  that  time, 
the  appeal  will  be  dismissed,  though  the  proper  notice  of  appeal  has 
been  served  within  the  year.  Johmon  v.  Stephenson,  368 

APPEARANCE. 
Bee  Judgment,  9 ;  Jurisdiction,  3. 
.       ARGUMENT  OF  COUNSEL, 
See  Criminal  Law,  32. 

ARRAIGNMENT. 
See  Criminal  Law,  37. 
ARSON. 
See  Criminal  Law,  10  to  12. 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
1.    Exemption.— One  who  makes  a  voluntary  assignment  for  the  benefit  of 
his  creditors,  stands  merely  on  the  same  footing  as  regards  exemp- 
tion of  property  as  an  execution  debtor.  Ez  Parti  Hopkins,  157 
%   Same. — Assignment  by  Partner*. — An   assignment   by   partners  of  the 
partnership  property  for  the  payment  of  the  firm  debts  is  valid,  al- 
though it  does   oot  embrace  the  individual  property  of  any  of  the 
partners.  Jb. 

3.  Same.— Partner  not  Entitled  to  Exemption  from  Firm  Assets.— Where 
partners  make  a  voluntary  assignment  of  the  partnership  property 
for  the  benefit  of  their  creditors,  tbey  are  not  entitled  to  any  exemp- 
tion from  such  property  until  the  partnership  debts  are  fully  paid.  lb. 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Court,  I,  8, 10. 
ASSIGNOR  AND  ASSIGNEE. 
See  Evidence,  12;  Parent  ash  Child;  Promissory  Note. 
ATTORNEY  AND  CLIENT. 
See  Criminal  Law,  32;  Tender. 
Attorney's  Fees.— To  What  Extent  Contract  forit  Enforceable.— Promissory  Note. 
— The  stipulation  for  the  payment  of  attorney's  fees  becomes  oper- 
ative and  can  be  enforced  only  when  expenses  have  been  actually  and 
necessarily  incurred  in  the  employment  of  an  attorney  for  the  en- 
forcement of  collection,  consequent  upon  the  failure  of  the  payor  to 
keep  his  engagement,  and  then  only  to  the  extent  actually  paid  or  to 
be  paid,  or  reasonably  chargeable.  Oott  v.  Soaen,  £07 

BAILMENT. 
See  Taxes,  10. 
1.   Lien  of  Mitt-Owner  far  Sawing  Lumber. — Where  a  mill -owner  contracts 
to  saw  lumber  for  another  at  a  stipulated  price  per  thousand  feet,  his 

Vol,  104.— 39 
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lien  is  not  limited  to  any  given  lot  ol  lumber  for  the  price  or  saw- 
ing the  same,  but  extends  to  the  quantity  in. his  possession  [or  any 
general  balance  due  him.  Holdeniwuv.  Manicr,  US 

2.  Same. — Action  for  Foueuioit, — Ftwtnmhip. — One  Fruitier  may  Set  up  Litn 

Held  by  Firm. — Where  one  partner  only  is  made  a  defendant  to  an 
action  for  the  possession  of  personal  property,  be  may  set  up  and 
rely  upon  a  lien  held  by  the  firm  in  defence  of  his  possession.        lb. 

3.  Same. — Surrender  of  Ptxitemon. — The  voluntary  surrender  of  the  posses- 
sion of  property,  upon  which  a  lien  is  held,  operates  as  a  waiver  of 
the  lien ;  but  mere  permission  by  the  lien-holder  to  an  employee  of 
the  owner  to  pile  np  lumber  in  the  former's  mill-yard  lor  its  better 
preservation,  is  not  a  surrender  of  possession.  lb. 

BENEFITS  AND  DAMAGES. 

See  Drainage  ;  Watercourse,  2. 

BILL  OF  EXCEPTIONS. 

See  Drainage,  6 ;  Practice,  12, 18 ;  Supreme  Goubt,  12. 

1.  Supreme  Court. — Evidence. — Long-hand  Manuwript. —  A  clerk  of  (be 
circuit  court  has  no  authority  to  incorporate  the  long-hand  nisnu- 
script  of  the  evidence  into  a  bill  of  exceptions,  unless  a  place  is 
indicated  therein  where  snch  manuscript  may  be  inserted,  at  pro- 
vided in  section  826,  B.  &  1881.  Lowery  v.  Carver,  W 

2.  Same. — Long-hand  manuscript  of  the  evidence  will  not  constitute  s 
part  of  the  record  on  an  appeal  to  the  Supreme  Court,  nnleea  the  same 
is  incorporated  into  a  bill  of  exceptions.  lb. 

3.  iSinit. — Where  a  bill  of  exceptions  is  signed  and  filed  in  the  coutt  be- 
low before  the  lona-hand  manuscript  of  the  evidence  has  been  writ- 
ten out,  and  no  place  is  indicated  in  the  bill  where  the  same  may 
be  inserted,  and  such  manuscript  is  not  filed  until  six  months  later, 
and  neither  signed  nor  certified  by  the  judge  of  the  court,  the  same  is 
not  properly  before  the  Supreme  Court,  and  can  not  be  considered.  lb. 

4.  Same.— Filing. — A  bill  of  exceptions,  in  order  that  it  can  be  con- 
sidered part  of  the  record,  must  have  been  filed  as  required  by  section 
629,  R.  8.  1881.  Shvhe  v.  Mc  William,  SIS 

BILL  OF  EXCHANGE. 

See  Promissory  Note,  S. 

BOND. 

See1  Principal  and  Surety. 


BURDEN  OF  PROOF. 
See  Principal  and  Agent,  6 ;  Railroad,  17, 27 ;  Slander,  4 ;  Taxes,  l 

CASES  CRITICISED,  DOUBTED,  ETC 
Mnsselman  v.  Mnsselman,  44  Ind.  107,  criticised.  Ptncell  v,  Ford,  IS 

Bauer  v.  Samson  Lodge,  K.  of  P.,  102  Ind.  262,  followed. 

Supreme  Council,  tic,  v.  Qarrigv,  J# 
Grand  Rapids,  etc.,  R.  R.  Co.  r.  Jones,  81  Ind.  523,  explained. 

JFooas*  R.  W.  do.v.  WiUvm**,  «f 
Nichols  v.  Nichols,  96  Ind.  433,  limited.  Jfietert  v.  Trent***,  J# ' 

State  v.  Cook,  62  Ind.  674,  doubted.  Qarmim  v.SW,W 

Shaw  r.  State,  etc.,  97  Ind.  23,  criticised.  Jaehon  v.  Stale,  #■,  *'* 


CHANGE  OF  VENUE. 
See  Divorce,  3. 

1.  Change  of  Judge.— Affidavit.— Practice.— Under  section  412,  E.  S.  188], 
in  any  civil  action,  when  the  proper  affidavit  for  a  change  of  judge  is 
made  and  filed  by  a  party,  the  court,  or  the  judge  in  vacation,  has  no 
discretion,  but  must  grant  the  change.  Burked  v.  Holmau,  6 

3.  Same. — Proceedin gt  Supplementary  to  Execution. — "Civil  Action." — A  pro- 
ceeding supplementary  to  execution  is  such  a  civil  action  as  entitles  a 
party,  upon  a  proper  application,  to  a  change  of  venue  or  judge.    lb. 

3.  Appointment  of  Special  Judge. —  Waiver  of  Irregularity. —  Vacation  of  Judg- 
ment.— One  who  does  not  object  to  the  granting  of  a  change  of  venue 
nor  to  the  appointment  and  service  of  a  special  judge,  can  not  after- 
wards maintain  an  action  to  vacate  the  judgment  on  the  ground  that 
such  change  and  the  appointment  of  the  special  judge  were  without 
authority.  Powell  v.  Powell,  IS 

4.  Change  of  Judge, — Proceedings  Supplementary  to  Execution. — "  Oivil  Action." 
— A  proceeding  supplementary  to  execution  is  a  civil  action  within 
the  meaning  of  sections  412-417,  B.  S.  1861,  providing  for  a  change  of 
venae  or  a  change  of  judge ;  and  it  will  be  error  in  such  case  to 
overrule  a  proper  motion  for  a  change  of  judge.    BurkeUv.  Boven,184 

CITY. 

See  Taxes,  12. 

1,  Annexation  of  Territory. — One  or  more  citizens  of  a  territory  sought  to 
be  annexed  to  a  city  may  maintain  a  suit  to  prevent  the  consumma- 
tion of  an  attempted  illegal  annexation.    Oily  of  Delphi  v.  Starttman,  343 

2.  Same. — Non-nacigabU  Stream,— Where  only  a  natural,  non-navigable 
stream  intervenes  between  the  territory  sought  to  be  annexed  and  the 
corporate  boundary  of  the  city,  that  would  not  alone  constitute  a 
barrier  to  the  extension  of  the  corporate  limits  over  territory  platted 
into  lots.  lb. 

5.  Same. — Jurisdiction  of  Board  of  Commissioner*. — Where  territory,  not 

Slatted,  is  sought  to  be  annexed  to  a  city  to  which  it  lies  adjacent,  the 
ianl  of  county  commissioners  has  exclusive  original  jurisdiction 
over  the  matter,  and  the  city  must  by  petition  secure  from  that  body 
the  proper  order.  '         lb. 

4.  Same. — .Remedy.— Injunction. — Where  there  has  been  an  attempted  il- 
legal annexation  of  territory  to  a  city,  and  an  attempt  on  the  part  of 
the  city  to  interfere  with  property  rights  under  such  color  of  legal 
authority,  injunction  is  the  appropriate  remedy.  lb. 

5.  Same. — Pleading. — Where  the  complaint  states  facts  sufficient  to  show 
a  right  to  have  a  municipal  corporation  restrained  from  exercising 
corporate  powers  over  a  territory  not  legally  annexed  to  the  city,  the 
pleading  is  not  bad  because  it  omits  to  aver  that  the  t 
the  tax  duplicate  in  his  hands. 

CIVIL  ACTION. 
See  Change  or  Vxhux,  1,  2,  4;  Divorce. 

COLLATERAL  ATTACK. 
See  Decedents'  Estates,  8 ;  Drainage,  13. 
COMMERCIAL  PAPER. 
See  Phomihsoby  Note,  5. 
'    COMMON  CARRIER. 
See  Railroad,  20  to  24. 
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COMMON  LAW. 
See  Affray. 
Presumption  that  it  u  in  Force  in  Other  States.— In  the  absence  of  any  show- 
ing to  the  contrary,  the  courts  of  this  State  will  presume  that  the 
common  law  is  in  force  in  another  State. 

Supreme  Council,  etc.,  v.  Garrigm,  IS! 

COMMON  SCHOOLS. 

See  County  Superintendent. 

CONSIDERATION. 

See  Parent  and  Child  ;  Promissory  Note,  7, 10. 

CONSPIRACY. 

See  Evidence,  1 ;  8tatute  of  Frauds,  2. 

CONSTITUTIONAL  LAW. 

See  Criminal  Law,  1;  Divorce,  2;  Drainage,  12;  Gravel  Road,  1. 

1.  Applicability  of  Federal  Constitution  to  the  Statei. — The  provisions  of  the 
Federal  Constitution  do  not  apply  to  the  States,  unless  the  Stales  are 
referred  to  therein  by  express  words  or  clear  implication,  and  prose- 
cutions by  the  State  for  felonies  are  not  governed  by  provisions  of 
the  Constitution  of  the  United  States.  State  v.  Btmett,  if! 

2.  Same. — Criminal  Lax. — Prosecution  by  Information. — There  is  nothing  in 
the  Federal  Constitution,  or  any  of  the  amendments  thereto,  which 
prohibits  the  States  from  proceeding  in  felony  cases  by  information, 
when  that  procedure  is  authorised  by  the  State  Constitution.  lb. 

CONTEMPT. 
See  Judgment,  8. 
CONTINUANCE. 
See  Criminal  Law,  22, 23. 
CONTRACT. 
See  Attorney  and  Client  ;  Bailment,  1 ;  Husband  amd  Wtfe;  Judg- 
ment, 1 ;  Novation  ;  Partnership  ;  Principal  and  Surety  ;  Phou- 
ibbory  Note  ;  Taxes,  7. 

1,  Statute  of  Fronde. — Performance  within  Tear. — It  must  affirmatively  »p- 

Bar  by  the  terms  of  a  contract,  that  its  stipulations  are  not  to  be  per- 
:mcJ  within  a  year  after  it  is  made,  in  order  to  bring  it  within  the 
provisions  of  the  statute  of  frauds.    Section  4904,  R.  B.  1881. 

flwtfe  v.  fitter, « 

2.  Same.— ftroi  Cbnlroct  Involving  Fifty  Dollars.— That  part  of  thesUtuie 
of  frauds  (section  4010,  R.  S.  1881),  declaring  contracts  involving  fitly 
dollars  or  more  to  be  void  in  certain  cases,  has  reference  to  the  stle 
of  goods,  the  price  of  which  amounts  to  fifty  dollars  or  more,  and 
not  to  contracts  of  a  different  character.  **■ 

8.   Same. — Performance. — Performance  of  a  parol  contract,  involving  over 

fifty  dollars,  will  take  it  out  of  the  statute  of  frauds.  ft. 

CONTRIBUTORY  NEGLIGENCE. 

See  Railroad,  S,  25. 

CONVERSION. 

See  Decedents'  Estates,  9;  Township  Trustee,  2. 

CONVEYANCE. 

See  Deed  ;  Principal  and  a  gent,  3  to  0 ;  Real  Estate  ;  Real  Estate, 

Action  to  Recover,  3,  4,  6;  Sheriff's  Sale. 
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CORPORATION. 

See  Gravel  Road,  1  to  5 ;  Pleading,  3 ;  RAILROAD ;  TELEGRAPH  COM- 
PACT. 
COSTS. 
See  Insane  Person,  5. 
Complaint  to  Quid  Title. — Counter- Claim  to  I'orecione  Lien. — Where  a  plaintiff 
brings  a  suit  to  quiet  title,  sad  the  defendant,  by  a  counter-claim, 
Beta  forth  a  lien  and  obtains  a  judgment  against  the  plaintiff  fore- 
closing it,  be  is  entitled  to  recover  coats.  BothwU  v.  Mltihm,  16$ 

COUNTER-CLAIM. 

Bee  Comb. 

COUNTY  COMMISSIONERS. 

See  City,  3;  Highway. 

1.  Statement  of  Claim. — Evidence. — In  presenting  a  claim  to  a  board  of 
commissioners  for  allowance,  no  formal  complaint  is  necessary;  all 
that  is  required  is  a  detailed  statement  of  the  items  and  dates  of 
charge,  under  which  all  the  evidence  necessary  to  show  the  liability  of 
the  county  is  admissible.  Board,  tic,  v.  Jennings,  103 

2.  Same.— Tovmdiip  TrutUe.— Temporary  Relief  of  Son- Resident.-  -Section 
6089,  R.  S.  1831,  makes  it  the  duty  of  the  township  trustee,  as  over- 
seer of  the  poor,  on  receiving  information  that  any  person,  not  an  in- 
habitant of  the  township,  is  sick  or  in  distress  and  without  friends  or 
money,  and  likely  to  suffer,  to  examine  into  the  case  and  grant  such 
temporary  relief  as  the  nature  of  the  case  mjiy  require,  and  of  the  count; 
commissioners,  if  claims  for  such  services  are  reasonable,  to  allow  and 
order  them  paid ;  and  the  fact  that  such  person  is  being  cared  for 
when  the  trustee  is  made  aware  of  the  necessities  of  the  case,  will  not 
prevent  the  trustee  from  recognizing  past  services  and  providing  for 
future  needed  care.  lb. 

3.  Same. — Voluntary  Senieet.— Services  rendered  to  a  person  in  need  of 
temporary  relief,  with  the  knowledge  and  consent  of  the  township 
trustee,  who  agreed  to  assist  in  making  out  a  bill  for  such  services, 
to  be  presented  to  the  county  commissioners,  are  not  voluntary  ser- 
vices, but  under  the  direction  of  the  trustee.  lb. 

4.  Special  Session. — Xoiice. — Defective  Return. — Where  the  members  of  a 
board  of  county  commissioners  meet  in  special  session  on  the  day  and 
at  the  place  named  in  a  summons  issued  by  the  auditor  and  placed 
in  the  hands  of  the  sheriff  to  be  served,  such  board  is  lawfully  con- 
vened, although  the  sheriff's  return,  showing  service,  is  not  signed 
and  does  not  give  the  date  of  such  service. 

State,  ex  ret.,  v.  Board,  etc,  12$ 
a.  Same.— Repeal  of  Act  by  Implication.— Thu  act  of  March  7th,  1863  (sec- 
tions 6737  to  5739,  R.  S.  If  Ml), "  providing  for  calling  special  sessions 
of  boards  of  county  commissioners,"  repealed  bv  implication  the  act 
of  February  2d,  185-5  (Acts  18-55,  p.  87),  "  authorising  county  auditors 
tocalla  special  term  of  the  bonrd  of  county  commissioners,"  etc.        lb. 

6.  Poicers. — The  board  of  commissioners  possesses  only  statutory  powers, 
and  can  do  no  act  not  expressly  or  impliedly  authorized  by  statute. 

Oavin  v.  Board,  etc,  SOI 

7.  Same. — Jurisdiction. — Notice. — Notice  is  a  jurisdictional  matter;  where 
there  is  no  notice  there  is  no  jurisdiction,  and  if  no  jurisdiction  the 
proceedings  of  the  board  are  void.  lb. 

8.  Same, — Irymction, — Where  an  order  of  the  board  of  commissioners  is 
void  for  want  of  jurisdiction,  injunction  will  lie.  lb. 
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8.  .SuM.— Fit*  Oraiel  Boad.— Additional  Tax.— Final  Ordtr.— Where,  in  a 
proceeding  to  establish  a  free  gravel  road,  the  board  of  com m Us lon- 
ers has  confirmed  the  report  making  assessments,  and  made  a  final 
order  therein  that  the  tax  be  placed  upon  the  duplicate,  and  the 
gravel  road  has  been  fully  completed  an  J  accepted,  the  power  of  Bach 
board  in  that  proceeding  is  at  an  end,  and  a  subsequent  levy  of  an 
additional  tax,  made  by  the  board  without  notice,  is  void.  lb. 

COUNTY  SUPERINTENDENT. 

1.  Poatn  of,  not  Judicial. — The  office  of  county  superintendent  belongs 
to  the  executive  department  of  the  State,  and  the  statute  does  not 
confer  upon  tbe  incumbent  either  judicial  or  quasi  judicial  power  in 
the  matter  of  licensing  persons  to  teach  in  the  common  schools. 

Elmore  v.  Ooertan,  548 

2.  Same, — Inability  of. — Discretion  a»  to  Issuing  License, — The  statute  con- 
fers upon  the  county  superintendent  a  discretion  on  the  subject  of  li- 
censing teachers,  which  is  so  far  analogous  to  judicial  discretion  that 
he  is  protected  from  any  claim  for  damages  on  account  of  any  mere 
mistake  in  his  decision,  or  error  in  judgment,  either  in  granting  or 
withholding  a  license.  lb. 

8-  Same. — Maliciously  Withholding  License. — A  county  superintendent  is 
liable  in  damages  for  maliciously  withholding  license  to  teach  from 
■  an  applicant  lawfully  entitled  to  receive  the  same,  and  be  will  be 
held  to  have  acted  maliciously  where  he  acts  either  from  wilful  and 
wicked  or  from  corrupt  motives.  lb. 

4.  Same. — Granting  and  Issuing  License. — There  is  no  legal  distinction 
between  the  granting  of  a  license  to  teach,  and  the  act  of  issuing  a 
certificate  of  that  fact.  .The  terms  are  convertible,  and  the  "  licens- 
ing" implies  the  issuing  to  an  applicant  of  a  written  permission  to 
teach  in  the  public  schools.  lb. 

6.  Same. — Evident*. — Practice. — In  an  action  against  a  county  superinten- 
dent for  maliciously  withholding  a  license,  oral  proof  of  admissions 
by  the  defendant  that  be  had  granted  a  license  to  the  applicant  is  in- 
admissible, unless  it  is  first  shown  that  he  kept  no  such  record  as  re- 
quired by  the  statute,  or  that  such  record  was  incorrect.  The  pre- 
sumption is  that  he  kept  a  record  of  his  proceedings  which  would 
itself  be  the  best  evidence.  lb. 

6.  Same. — Examination  Papen. — Where,  in  an  action  against  a  county 
.  superintendent  for  maliciously  withholding  license,  the  defendant  is 
called  as  a  witness  for  the  plaintiff,  and  he  is  examined  as  to  a  part 
of  the  examination  papers,  the  other  parts  having  been  lost,  it  is 
not  error  to  exclude  such  fragmentary  part  of  such  papers  from 
evidence.  lb. 

COURTS. 


COVENANTS. 
See  Real  Estate,  3  to  6. 
CRIMINAL  LAW. 
See  Affray  ;  Constitutional  Law. 
.   Indictment  for  Larceny  of  Money.— Description  of  Money. — Gmstitutioital 
Lam. — An  indictment  charging  the  defendant  with  having  stolen  "five 
hundred  and  twenty  dollars  of  the  paper  currency,  money  and  bank 
notes,  current  in  the  United  States,"  is,  undersection  1750,  R.  S. 1881, 
sufficient  as  to  the  description  of  the  money.     The  said  section  is  not 
in  conflict  with  the  provision  of  the  Constitution  which  provides  that 


INDEX.  61 

"the  accused  shall  have  a  right  to  demand  the  nature  and  cause  < 
the  accusation  against  hint."  Rigat  v.  Stale,  Si 

2.  Same. — Evidence. — One  from  whom  money  has  been  stolen  is  only  n 
quired  to  give  the  beat  description  of  it  attainable,  and  to  show  a 
excuse  for  uot  doing  more.  I 

3.  Affidavit. — Immaterial   Uncertainty. — Practice.— Overruling  a  n 
quash  an  affidavit  charging  a  malicious  '   '" 
authorize  the  reversal  of  the  judgment,  i 
material  uncertainty.     Section  1891,  R.  S 

4.  Same. — MalieimiM  Trespass. —  Value nf  Property.— Damage. — Inanaffidavit 
for  the  malicious  injury  of  property,  it  is  only  necessary  to  charge  the 
amount  of  the  damage  to  the  property  or  its  owner.  The  value  of  (he 
property  need  not  be  stated.  lb. 

■8.  Same. —  Written  Instrvdiont  to  Jury. — Orai  Statement  —  Where  the  court 
ui  requested  to  instruct  the  jury  in  writing,  and  the  defendant  asks 
that  certain  instructions  be  given,  it  is  not  reversible  error,  no  harm 
being  shown,  for  the  court  tostate  orally  to  the  jury  that  "defendant's 
counsel  have  asked  me  to  give  the  following  instructions."  lb. 

6.  Murder, — Indictment. — An  indictment  for  murder,  which  charges  that 
one  W.  did,  on,  etc.,  at,  etc.,  feloniously,  etc.,  kill  and  murder  one 
V.,  by  then  and  there  feloniously,  etc.,  striking  him,  the  said  F.,  upon 
his  head  with  a  dangerous  and  deadly  weapon,  to  wit,  a  large,  heavy 
club,  which  he,  the  said  W.,  had  and  held  in  his  hands,  is  sufficient, 
although  the  words  " then  and  there  "  are  omitted  after  the  name  of 
the  defendant  as  last  set  out.  •    Welch  v.  State,  S47 

7.  Same. — Evidence. — Inpeachment  of  Witness. — A  witness  in  a  criminal  case 
can  not  be  impeached  by  showing  that  out  of  court  he  had  expressed 
an  opinion  as  to  the  defendant's  guilt,  which  on  c  rose-exam  i nation  he 
denies.  lb. 

8.  Same. — Where  a  witness  for  the  defendant  in  a  criminal  case  testifies 
to  matters  on  cross-examination  which  are  merely  collateral  to  the 
main  inquiry,  it  is  not  competent  for  the  prosecuting  attorney  to  con- 
tradict or  impeach  such  statements.  lb. 

■9.  Same. — Evidence. — Until  the  State  has  introduced  evidence  tending  to 
show  that  the  defendant  had  left  his  neighborhood  for  the  purpose  of 
avoiding  arrest,  it  is  incompetent  for  the  defendant  to  introduce  testi- 
mony showing  his  intention  and  purpose- when  he  so  left  lb. 

10.  Anon. — Evidence. — Impeachment. —  Motive. — Under  an  indictment  for 
arson,  where  the  crime  is  alleged  to  have  been  committed  for  the  pur- 
pose of  defrauding  an  insurance  company,  who  had  issued  a  policy  of 
insurance  upon  the  building  burned,  it  is  competent  for  the  State  to 
give  in  evidence  a  claim  made  by  the  defendant  for  the  property 
destroyed,  and  to  prove  that  lie  put  a  value  upon  it  in  excess  of  its 
real  worth,  not  for  the  purpose  of  impeaching  the  character  of  the 
accused,  hut  as  tending  to  show  a  motive  to  commit  crime. 

StiU  V.  State,  SS9 

11.  Same.— Impeachment  of  Character. — Character  can  not  be  impeached  bv 
evidence  of  specific  facts.  lb. 

12.  Same.— Explanation  of  HoUrta. — Instruction. — Facts  tending  to  show  evil 
motives  are  always  susceptible  of  explanation,  and  where  the  State, 
in  an  arson  case,  has  offered  evidence  showing  nn  over- valuation  of 
the  property  burned,  the  accused  is  entitled  to  an  instruction,  that  if 
the  over- valuation  was  the  result  of  an  error  of  judgment  or  of  a  mis- 
take of  fact,  it  was  not  necessarily  evidence  of  a  wicked  motive  or 
criminal  intent.  lb. 

IS.  Same,  —  Reasonable  Doubt — Inetntction, — An  instruction  that  "while 


each  juror  mast  be  satisfied  of  the  defendant's  guilt  beyond  a  rea- 
sonable doubt,  to  authorize  s  conviction,  such  reasonable  doubt,  tut- 
less  entertained  by  all  the  jurors,  does  not  warrant  an  acquittal,"  is 


14.  -Personal  Appaxra.net  Not  Evident*  of  Age.— Inetruetion  to  Jury. — In  a 
prosecution  for  allowing  a  minor  to  play  the  game  of  pool,  an  in- 
struction to  the  jury  that,  "  In  determining  whether  or  not  the  defend- 
ant believed  this  man  was  of  the  full  age  of  twenty-one  years,  you 
will  take  into  consideration  all  the  evidence  in  the  case,  the  opinions 
of  the  witnesses  aa  to  his  age,  and,  in  connection  with  that,  you  may 
take  .into  consideration  hu  appearance,  at  developed  mhiiit  teeltiying  on 
the  stand  before  you,"  ia  erroneous.  Bird  v.  Stair,  384 

lfi.  Appeal  from  Justice  of  the  Faux.— DimntuL— Jurisdiction.— Upon  appenl 
-L-  -' — :t  court  from  a  judgment  of  conviction  in  a  criminal 


s  consent,  the  defendant  can 
it  dismiss  his  appeal.  Wiaehart  v.  State,  487 

16.  Foigery.— k  forged  instrument  reading,  "Mr.  Allen— Please  let  A. 
Garmire  have  team   to    go    to    Mougo,  and  charge   same  to   me." 

(signed)  "T.  Hudson,"  is  within  the  statute  defining  the  crime  of 
orgery.       •  i  Garmire  v.  Stoic,  444 

IT.  Same. — It  is  sufficient  in  such  eases  ff  the  instrument  bears  such  a 
resemblance  to  the  document  it  ia  intended  to  represent  as  is  calcu- 
lated to  deceive.  lb. 

18.  Same. — Indictment. — Mislaie  in  Designating  Character  of  Instrument, — 
Where  an  instrument  is  set  forth,  a  mistake  of  the  pleader  in  desig- 
nating its  character  does  not  vitiate  the  indictment.  la. 

19.  Same. — Statement  of  Intent. — An  allegation  in  the  indictment,  that  the 
instrument  was  forged  and  uttered  with  the  "  felonious  intent  to- 
feloniously  cheat  and  defraud,"  etc.,  is  a  sufficient  statement  of  the 
criminal  intent.  lb. 

20.  Same. — Erroneout  Date  of  Instrument — Statute  of  limitation*. — One  who- 
has  forged  a  written  instrument  can  not  avail  himself  of  the  fact 
that  a  wrong  date  was  prefixed  thereto,  but  the  true  date,  showing- 
that  the  statute  of  limitations  has  not  run,  may  be  alleged  in  the  in- 
dictment, lb. 

21.  Same.—  Witnesses.— Expert.— Statute.— Section  1801,  R.  S.  1881,  refers 
to  expert  witnesses,  and  does  not  apply  to  a  case  where  tbe  witnesses- 
testify  ns  to  facts  within  their  own  Knowledge.  lb. 

22.  Same. — Continuance. —  Temporary  Postponement. — The  several  statutory 
provisions  concerning  the  continuance  of  causes  have  reference  as  well 
to  the  temporary  postponement  of  the  trial  as  to  a  continuance  for 
the  terra,  aud  when  a  cause  is  postponed  until  a  later  day  in  the 
term,  it  is  iu  legal  contemplation  continued.  Morris  v.  Sate,  457 

23.  Sum*.—  Matter  qf  Right — Supreme  Court.— Prurtiee. — Neither  a  continu- 
ance for  the  term  nor  a  postponement  can  be  demanded  as  a  matter 
of  right,  except  upon  cause  shown ;  and  in  a  criminal  case  where, 
immediately  following  the  return  of  an  indictment,  the  defendant, 
being  in  court,  moves  for  a  postponement  till  the  following  day, 
which  motion  is  not  supported  by  affidavit  or  other  affirmative  show- 
ing, the  refusal  of  the  trial  court  to  sustain  such  motion  will  not  be 
reviewed  by  the  Supreme  Court.  lb. 

24.  Indictment.—  Venue. — An  indictment  which  alleges  the  commission  of  a 
crime  in  a  certain  county,  but  which  does  not  name  the  State  in  the 
body  thereof,  sufficiently  lays  the  venue,  if  the  State  is  named  iu  the 


Anderson  v.  State,  467 

25.  Same. — Bapc. — Instruction. — HUory  and  Testimony  of  Defendant, — Where, 
in  a  trial  on  an  indictment  for  rape,  the  defendant  testifies  that  the 
act  of  intercourse  took  place,  but  with  the  consent  of  the  prosecuting 
witness,  he  thereby  commits  himself  to  that  line  of  defence,  and  the 
court  in  instructing  the  jury  may  assume  that  Mich  act  of  intercourse 
occurred.  lb. 

26.  Same.— Moral  Character  and  Reputation  for  Chattily  of  Prosecuting  Wit- 
next. — For  instructions  on  this  subject  see  opinion.  lb. 

27.  Attempted  Enaipe  of  Defendant.— An  instruction  to  the  effect  that 
if  the  defendant,  while  in  the  custody  of  the  sheriff,  attempted  to  es- 
cape from  euch  custody,  this  would  be  a  circumstance  to  be  considered 
by  the  jury  in  connection  with  all  the  other  evidence,  to  aid  them  in 
determining  the  question  of  guilt  or  innocence,  ia  proper,  (here  being 
evidence  tending  to  prove  inch  attempt  15. 

28.  Same. —  Testimony  of  Defendant. — Credibility  of  Witmiaa. — An  instruc- 
tion to  the  effect  that  the  defendant's  testimony  should  be  weighed  as 
that  of  any  other  witness,  and  that  his  interest,  his  manner,  and  the 
probability  or  improbability  of  his  testimony  should  be  considered, 
with  all  the  other  circumstances,  states  the  law  correctly.  lb. 

29.  Same.— Piesumptum  of  Innocence. — Reasonable  Doubt. — An  instruction 
that  "  the  rule  of  law  which  throws  around  the  defendant  the  pre- 
sumption of  innocence,  and  requires  the  Slate  to  establish  beyond  a 
reasonable  doubt  every  material  fact  averred  in  the  indictment,  is 
not  intended  to  shield  those  who  are  actually  guilty  from  just  and 
merited  punishment,  but  is  a  humane  provision  of  the  law,  which  is 
intended  for  the  protection  of  the  innocent,  and  to  guard  so  far  as 
human  agencies  can  against  the  conviction  of  those  unjustly  accused 
of  crime,*  is  not  erroneous.  lb. 

30.  Same. — Instruction. — In  a  trial  on  an  indictment  for  rape,  where  the 
act  of  intercourse  ia  admitted  by  the  defendant  in  his  testimony,  the 
failure  of  the  court  to  instruct  the  jury  that  they  may  find  the  defend- 
ant guilty  of  assault  and  battery,  or  assault  and  battery  with  intent 

31.  Same. — Rapt.— Degree  of  Resistance  Required  of  Prosecuting  Witness. — In  a 
prosecution  for  rape  it  is  incumbent  on  the  State  to  show  that  the  pros- 
"ecuting  witness  had  resisted  with  all  the  means  within  her  power,  but 
the  nature  and  extent  of  resistance  which  ought  to  be  reasonably  ex- 
pected in  each  particular  case  depend  upon  the  peculiar  circum- 
stances attending  it.  lb. 

32.  Same. — Misconduct  of  Prosecuting  Attorney  in  Opening  Statement. — Prac- 
x. — While  the  use  of  opprobrious  epithets  toward  the  defendant  by 


the  prosecuting  attorney  in  his  opening  statement  is  such  a  breach 
of  professional  decorum  as  would  justify  the  trial  court  in  restrain- 
ing him,  yet  it  is  not  of  sufficient  importance  to  justify  the  Supreme 
Court  in  a  reversal  of  the  judgment.  lb. 

33.  Same. — Right  of  Jury  to  Determine  the  Lav. — While  in  a  criminal  case 
the  jury  may  determine  the  law  for  themselves,  they  are  not,  strictly 
speaking,  the  sole  judges  of  the  law  of  the  case,  neither  may  they 
disregard  the  law;  ana  an  instruction  which  informed  the  jury  that, 
"even  if  all  the  facts  alleged  in  the  indictment  are  established  be- 
yond a  reasonable  doubt,  you  have  still  the  right  to  determine 
whether  or  not  such  facta,  when  so  established,  constitute  a  public 
offence  under  the  laws  of  the  State,  and  if  you  determine  that  they 
do  not,  jou  have  the  right  to  acquit  the  defendant,"  was  properly  re- 


stitutional  right  of  a  jury  ii 

34.  ProeecutioM  Jot  Felony.— Indictment.— Information. — Prosecutions  for  fel- 
ony must  be  by  indictment,  except  in  the  cases  where  the  statute  ex- 
pressly provides  that  they  may  be  by  information,  and  such  statute 
must  be  strictly  construed.  Stale  v.  Boevdl,  641 

36.  Same.— Grand  Jury.— failure  to  Return  Indictment.— -Effect  of. — Where  a 
person  accused  of  crime  has  been  recognised  to  appear  at  the  fol- 
lowing term  of  court,  and  where  the  grand  jury  sitting  at  that  term 
fails  to  find  an  indictment  against  him,  a  subsequent  prosecution  by 
information  is  unauthorized  and  not  allowed.  lb. 

36.  Same. — The  failure  of  a  grand  jury  to  find  an  indictment  against  one 
accused  of  crime,  and  recognised  to  appear  at  that  term  of  court,  does 
not  necessarily  work  an  acquittal,  nor  does  it  prevent  his  being  placed 
under  recognisance,  in  a  second  preliminary  examination,  where  he 
has  been  arrested  on  a  subsequent  affidavit  made  by  a  competent  per- 

37.  Promcutitmt  Before  Justices  of  the  Peace. — Arraignment. — In  a  prosecution 
before  a  justice  of  the  peace,  a  mere  failure  to  arraign  the  accused  is 
not  an  available  error.  Johns  v.  State,  S57 

38.  Same. — Plea  Necessary. — A  trial  in  a  criminal  case  before  a  justice  of 
the  peace  without  a  plea  is  erroneous.  lb. 

39.  Same. — Presumption  that  Pirn  was  Entered. — Where  the"  record  dis- 
closes nothing  as  to  the  plea,  it  will  be  presumed  that  one  was  re- 
quired and  interposed.  lb. 

40.  Same. — Appeal — Practice. — Where  there  has  been  a  plea  before  the  jus- 
tice of  the  peace,  no  further  plea  is  required  in  the  circuit  court  on 
appeal.  lb. 

41.  Same. — Obstiucting  Public  Highway. — Character  of  Way.^-Evidenec. — Sha- 
nk Cansfvtd.- Section  1811,  R-  S.  1881,  which  provides  that  in  a 
prosecution  for  obstrucling  a  public  highway,  "it  shall  be  sufficient 
to  prove  that  it  is  used  and  worked  as  such,"  does  not  make  such 
proof  conclusive  as  to  the  character  of  the  way,  but  merely  makes 
it  sufficient,  in  the  absence  of  countervailing  evidence,  to  sustain  the 
charge.  lb. 

42.  Same. — Instructions  to  Jury. — Supreme  Court — Practice. — Where  the  evi- 
dence is  not  in  the  record,  the  Supreme  Court  will  not  deem  an.  in- 
struction erroneous  if  it  would  be  correct  in  any  supposable  state  of 
the  evidence.  lb. 

DAMAGES. 
See  Animals,  2;  County  Sup ekikteh dent,  2,  3;  Evidence,  6,  8,  fl,  16, 
18,  23,  29 ;  Exemption,  3 ;  Promissory  Note,  4 ;  Railroad  ;  Real 
Estate,  5 ;  Watercourse,  2. 

1.  Negligence. — Action  for  Perianal  Injury. — Degree  of  Care  Required  of  Plain- 
tiff in  Securing  Medical  Aid. — One  who  is  injured  by  the  negligence  of 
another  is  bound  to  use  ordinary  care  and  diligence  in  securing  medi- 
cal or  surgical  aid,  and  in  case  of  a  failure  so  to  do,  this  should  be 
taken  into  account  in  estimating  damages,  and  no  damages  should 
be  allowed  for  ailments  or  diseases  that  have  resulted  from  the  fail- 
ure to  use  such  care  and  diligence. 

LouisrUle,  etc.,  R.  W.  Co.  v.  Falrcy,  409 

2.  Same.  — Measure  of. — Instruction. — In  an  action  by  one  who  is  injured  bv 
the  negligence  of  another,  an  instruction  that  "  It  was  the  duty  of  the 

Slaintiff  to  use  ordinary  care  to  cure  and  restore  herself,  and  if  yon 
nd  from  the  evidence  that  the  plaintiff  failed  to  use  such  ordinary 
care  in  the  premises,  but  that  she  unnecessarily  es posed  herself  in  in- 


• 

INDEX. 


injuries,  and  enhanced  their  evil  effects,  you  will  take  these  facts  into 
account  in  arriving  at  your  verdict— if  you  find  for  the  plaintiff— and 
should  not  allow  any  damages  to  plaintiff  for  any  ailments,  injuries 
or  diseases,  or  their  aggravation,  from  which  plain  tiff  bag  been  or  may 
be  suffering  by  reason  of  such  exposure,  and  from  which  she  wonld  not 
otherwise  be  suffering,"  correctly  states  the  law.  lb. 

3.  Same. — Predisposition  to  Disease. — Instruction. — In  an  action  for  personal 
injuries,  alleged  to  have  been  received  by  the  negligence  of  others,  an 
instruction,  in  effect,  that,  "If  you  find  that  the  plaintiff  received 
the  injuries  complained  of,  or  any  of  them,  in  the  manner  alleged, 
and  at  that  time  she  was  predisposed  to  malarial,  scrofulous  or  rheu- 
matic tendencies,  but  otherwise  in  good  health,  and  that  said  injuries, 
or  any  of  them  solely,  excited  or  developed  said  predisposition  to 
malarial,  scrofulous  or  rhenmatic  tendencies,  go  that  thereby,  without 
the  fault  of  plaintiff,  her  present  condition,  whatever  you  may  find 
that  to  be,  has  directly  resulted,  then  I  instruct  you  that  the  plaintiff 
is  entitled  to  recover  to  the  full  extent  of  whatever  you  may  find  her 
present  condition  to  be,"  correctly  states  the  law.  lb. 

4.  Same. — Measure  of  Damages. — In  such  action,  the  jury,  in  estimating 
the  amount  of  damages  to  which  plaintiff  is  entitled,  may  take  into 
consideration  expenses  actually  incurred,  loss  of  time  occasioned  by 
the  immediate  effect  of  the  injuries,  and  physical  and  mental  suffer- 
ing caused  by  and  arising  out  of  such  injuries.  They  may  also  con- 
eider  the  professional  occupation  of  the  plaintiff,  and  her  ability  to 
earn  money.  The  plaintiff  will  be  entitled  to  recover  for  any  perma- 
nent reduction  of  her  power  to  earn  money  by  reason  of  such  injuries, 
and  the  amount  assessed  should  be  nucha  sum  as  will  in  the  judgment 
of  the  jury  fully  compensate  the  plaintiff  for  such  injuries,  or  any  of 
them  so  sustained.  lb. 

DECEDENTS'  ESTATES. 
See  Pleading,  15;  Township  Trustee,  1,  2. 

1.  DiKTdion  of  Trial  Court  a»  to  Evidence  Concerning.— Toe  discretion  with 
which  the  trial  court  is  invested  as  regards  testimony  concerning 
matters  affecting  a  decedent's  estate,  which  occurred  prior  to  the  death 
of  the  decedent,  must  be  determined  upon  the  merits  of  each  case. 

Forgerson  v.  Smith,  246 

2.  Same. — Interested  Witness. — It  is  not  an  abuse  of  discretion  to  exclude 
a  party  from  testifying  as  to  oral  declarations  of  the  decedent,  by 
which  the  witness  expects  to  acquire  property  belonging  to  the  dece- 

3.  Appeal. — LawofCase. —  Practice. — Where  an  appeal  is  perfected  by  an 
administrator  under  the  law  as  previously  declared  by  the  Supreme 
Court,  and  under  that  law  a  motion  to  dismiss  the  appeal  is  over- 
ruled, that  ruling,  whether  erroneous  or  not,  is  the  law  of  the  case,  and 

uent  motion  to  dismiss,  founded  upon  a  different  declara- 
lelaw  in  another  case,  will  be  overruled.    Waiter  v.  Heller,  327 

>,  r.  a 

against  a  decedent's  estate,  such  statement  must  contain  sufficient 
facts  to  show  prima  facie  that  the  estate  is  indebted  to  the  claimant,  or 
it  is  bad  on  demurrer.  lb. 

■'>.  Same.— Claim  Showing  Cause  of  Action  in  Third  Person. — Where  the  state- 
ment shows  a  cause  of  action  in  favor  of  some  person  other  than  the 
claimant,  it  is  bad  on  demurrer  lor  want  of  facts.  lb. 

6.   Same. — ZVust — Flooding. — An  allegation  in  a  complaint  against  a  de- 
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cedent's  estate,  that  the  decedent  died  without  having  paid  to  the 
plaintiff  certain  money  placed  in  his  hands  by  a  third  person  for  the 
benefit  of  the  plaintiff,  and  that  it  is  dne  and  unpaid,  is  sufficient  af- 
ter verdict  to  show  that  the  decedent  at  his  death,  and  his  adminis- 
trator upon  the  filing  of  the  claim,  still  retained  such  money.  lb. 
7..  Same. — Demand. — The  filing  of  a  claim  against  a  decedent's  estate  eon- 
stitu  tee  a  sufficient  dem ana  against  the  administrator.  It  is  not  neces- 
sary to  aver  a  previous  demand.                                                            lb. 

8.  Final  Settlement.— Collateral  Attack.— The  approval  by  the  proper  court 
of  the  final  settlement  account  of  an  administrator  is  an  adjudication 
of  all  questions  involved,  and  can  not  be  collaterally  attacked. 

Comer  v.  Leva,  438 

9.  Same. — Action  Against  Administrator  after  Discharge. — Omission  of  Prop- 
erty from  Inventory.  —  Conversion.  —  Trusts. — While  the  final  settlement  of 
a  decedent's  estate  remains  in  force,  it  is  conclusive  upon  the  parties 
interested,  and  an  action  can  not  be  maintained  against  the  dis- 
charged administrator  to  recover  the  proceeds  of  notes,  belonging  to 
the  estAte,  which  he  failed  to  include  in  the  inventory  and  account 
for  but  converted  to  his  own  use.  Nor  can  the  fact  that  such  notes 
were  held  by  the  administrator,  before  his  appointment  as  such,  as 
trustee  for  the  decedent  while  living,  change  the  ease.  lb. 

10.  Admissions  of  Decedent — Evidence. — The  admissions  of  a  decedent 
against  his  own  interest  are  competent  evidence,  whether  accompany- 
ing any  act  or  not.  Ctouser  v.  Euchnan,  6SS 

11.  iSame. — Discretion  cf  Trial  Court. — Practice.— To  be  available  on  appeal, 
it  must  affirmatively  appear  that  the  trial  court  abused  its  discretion 
in  admitting  the  testimony  of  the  parties  as  to  matter  concerning  a. 

.  decedent's  estate.  lb. 

DECLARATION 

See  Evidence,  8, 9, 12,  23,  24 ;  Township  Truster,  4. 

DEED. 

See  Real  Estate  ;  Real  Estate,  Action  to  Recover,  4, 6 ;  Taxes,  1,2,6. 

1.  Quitclaim.— Color  of  Title— Notice.— Sheriff's  Sate.— A  quitclaim  deed 
executed  by  one  having  no  title,  e.  a.,  by  one  who  has  previously 
conveyed  all  his  interest  in  the  land,  does  not  convey  even  color  of 
title  to  one  who  takes  with  notice.  One  who  buys  at  a  sheriff's  sale 
made  on  a  judgment  against  the  first  grantee  will  take  a  quitclaim 
deed  from  the  grantor  with  notice.  Wright  v.  Tichenor,  1SS 

2.  Real'  Estate. — Construction. — Life-Estate. — A  deed  which  conveys  and 
warrants  to  I.  and  M.,  husband  and  wife,  certain  real  estate,  and 
which  provides  that  "  after  the  decease  of  the  said  I.  and  M.,  the 
said  property  to  be  equally  divided  between  the  heirs  of  said  I.  and 
the  heirs  of  M.;  if  said  1.  shall  die  before  his  wife  she  is  to  hold  the 
said  property  until  her  death,  and  provided  M.  shall  die  first,  then 
I.  is  to  hold  said  property  until  his  death,  and  at  the  death  of  both 
it  is' to  be  divided  as  above  staled,"  vests  in  the  grantees  a  life-estate 
for  the  lives  of  both.  HacUock  v.  Gray,  596 

3.  Same. — "-Heirs."-— The  word  "heirs,"  as  used  in  the  sense  above 
stated,  means  heirs  apparent,  who  shall  take  the  remainder  as  soon  as 
the  life-estate  ends.  lb. 

DEFAULT. 
See  JcwaEJiT,  7,  9, 10 
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DEMAND. 

See  Decedents'  Estates,  7 ;  Drainage,  1. 
DEMUREEE  TO  EVIDENCE. 

1.   Admimotu  by. — A  demurrer  to  the  evidence  admits  all  facia  which 


7.  foster,  SOS 

2.  Same.— Evidence  adduced  by  the  party  demurring  will  not  be  consid- 
ered, as  by  demurring  he  withdraws  from  the  consideration  of  the 
court  ail  evidence  offered  by  him.  lb. 

3.  Same. — In  passing  upon  the  evidence  demurred  to,  the  court  will  not 
attempt  to  reconcile  conflicts,  and  hence  will  not  consider  such  evi- 
dence as  is* favorable  to  the  demurring  party,  if  there  be  any  op- 
posing evidence  upon  the  same  question  of  fact ;  neither  will  it  weigh 

_  evidence  to  determine  whether  any  particular  fact  ia  established,  but 
will  take  as  true  every  fact  of  which  there  is  any  evidence.  lb. 

4.  Same. — If  the  plaintiff  call  several  witnesses  to  prove  the  same  trans- 
action, some  of  whom  testify  unfavorably  to  him,  and  others  in  his 
favor,  the  defendant  by  demurring  to  the  evidence  admits  that  the 
latter  have  told  the  truth,  and  so  the  court  must  take  it  though  the 
jury  might  have  believed  the  former.  lb. 

f>.  Same. — On  a  demurrer  to  the  evidence,  forced  and  violent  Inferences 
are  not  admitted,  but  qnly  such  as  a  jury  might  draw,  or  which  mar 
be  reasonably  drawn,  from  the  admitted  facts.  lb. 

6.  Ezclusion  of  Competent  Evidence. — Practice.— By  demurring  to  evidence 
the  defendant  clues  not  deprive  the  plaintiff  of  the  right  to  make 
available  questions  upon  rulings  excluding  evidence. 

Watkbttm  v.  Board,  etc.,  Ml 
DESCRIPTION. 
See  Evidence,  31 ;  Real  Estate,  1  to  4 ;  Taxes,  I,  2. 
DILIGENCE. 
See  Dakaoes,  1. 
DISCRETION. 
8ee  County  Superintendent,  2 ;  Decedents'  Estates,  1,3, 11  j  Drain- 
age, G. 
DIVORCE. 
See  Habeas  Cobpus,  3. 

1,  2b  what  Extent  Proceeding  w  Special. — Divorce  proceedings  are  ao  far 
special  as  to  allow  all  the  provisions  of  the  divorce  act  to  have  their 
full  force,  unaffected  by  the  civil  code.  Povxll  v.  Powell,  IS 

2.  Same. — To  what  Ertent  Code  Applies.— "Ciril  Oaeet"  aad"Civil  Actiom." 
— Pleading  and  H-neJ ice.— Divorce  cases,  having  been  of  equitable 
cognizance  before  the  adoption  of  the  Constitution,  are  not  included 
in  the  term  "ciuil  cases,"  as  uaed  in  the  Bill  of  Rights;  but  under 
section  1  of  the  civil  code  (being  section  249,  R.  S.  1881),  they  are 
"civil  actions"  in  such  a  sense  that  the  rules. of  pleading  and  practice 
therein  provided  will  apply,  except  to  the  extent  that  a  different  pro- 
cedure may  be  provided  in  tiie  divorce  act,  and  to  the  extent  that  it 
may  be  apparent  that  the  Legislature  intended  otherwise.  lb. 

8.  iShme. — Change  of  Judge. — A  divorce  proceeding  is  a  civil  action  in 
such  a  sense  as  entitles  a  party  thereto,  upon  filing  the  proper  afH- 
davit,  under  section  412,  R.  S.  1831,  to  a  change  from  the  judge  on 
the  ground  of  bias  and  prejudice.  lb. 


DOMESTIC  RELATIONS. 

See  Habeas  Corpus;  Husband  and  Win. 

DRAINAGE. 

1.  Collection  of  Ditch  AiaeamenL— Tax  Duplicate.— Interest  after 

When  the  county  surveyor  accepts  work  on  a  ditch,  whether  of  shares 
allotted  to  residents  or  non-residents  of  the  county,  and  issues  his 
certificates  of  acceptance,  he  must  file  copies  thereof  with  the  county 
auditor,  and  the  auditor  must  charge  the  amount  mentioned  in  the  cer- 
tificates on  the  tax  duplicate,  to  be  collected  as  taxes  are  collected ;  and 
the  holders  of  such  certificates  will  beentitled  to  six  percent,  interest 
thereon  from  demand  until  paid,  or,  if  no  demand  has  been  made  and 
the  amounts  thereof  have  been  plaoedon  the  tax  duplicate,  from  delin- 
quency. Storms  v.  Steven*,  46 

2.  Same. — Action  at  Law. — In  such  case,  the  amount  of  *  certificate  can 
not  be  collected,  nor  can  the  lien  created  by  the  certificate  be  enforced, 
by  an  action  at  law.  lb. 

3.  Same-.— Improving  Natural  Stream.— Legislative  Power. — The  Legislature 
has  power  to  enact  a  statute,  such  as  that  of  April  8th,  1881,  providing 
that  natural  streams  may  be  improved.  Lipes  v.  Hand,  60S 

■1.  Same.— Repeal—The  drainage  act  of  April  8th,  1881,  was  not  repealed 
by  the  act  of  April  21st,  1881.  lb. 

5.  Same. — Commissioners. — Irregular  Appointment. — Bill  of  Exception*. — JFVne- 
tiee. — Where  the  court  approves  the  acts  of  drainage  commissioners  who 
are  serving  under  its  authority,  it  must  appear  by  a  proper  bill  of  ex- 
ceptions that  timely  objection,  for  any  cause,  was  made  to  their  action 
by  the  remonstrants ;  otherwise  the  rulings  of  the  trial  court  will  be 
respected.  lb. 

6.  Same. — Report. — Time  of  Filing. — Discretion  of  Court. — The  trial  court  has 
discretionary  authority  to  extend  the  time  of  filing  the  report  of  the 
drainage  commissioners.  lb. 

7.  Same. — Special  Proceeding*. —  Trial  by  Jury. — Legitlatioe  Power. — The  Leg- 
islature has  power  to  provide  that  in  special  proceedings  the  trial  shall 
be  by  the  court,  and  not  by  jury.  lb. 

8.  Same.— Trial  Gorerned  fcy  Statute  in  Forte  at  Hum,- The  statute  in  force- 
at  the  time  of  the  trial  governs  as  to  the  procedure.  lb. 

9.  Same.— AeeeKment  of  Benefit. — General  and  Special  Benefit*.— Id  the  a: 


not  be  charged  with  general  benefits  which  accrue  to  him  as  a  n 
ber  of  the  community,' but  only  with  such  as  are  special.  lb. 

10.  Same.—  What  are  Special  Benefits.—  Benefits  are  special  when  they  in- 
crease the  value  of  the  land,  relieve  it  from  a  burden,  or  make  it 
especially  adapted  to  a  purpose  which  enhances  its  value.  lb. 

11.  Same. — Outlet. — Lateral  Ditchea. — Where  the  construction  of  a  large 
ditch,  or  the  improving  of  a  natural  stream,  enables  land-owners 
to  carry  their  lateral  ditches  into  it,  and  to  thus  secure  good  drainage 
without  encroaching  upon  the  rights  of  others,  there  is  a  special 
benefit.  lb. 

12.  Same,— Act  of  April  8th,  1881,  QmstihUiimal.— The  drainage  act  of  April 
8th,  1881,  providing  for  proceedings  in  the  circuit  court,  is  not  un- 

'  constitutional  as  being_  in  conflict  with  section  23  of  the  Bill  of  Rights 
because  it  denies  the  right  of  trial  by  jury,  while  the  sat  of  April  21st, 
1881,  relating  to  proceedings  before  the  county  commissioners,  grants 
that  right.  76. 

13.  Notice. — Collateral  Attack. — Where,  in  s  drainage  proceeding  under  the 
act  of  April  6th,  1881,  there  has  been  a  notice  of  the  general  character 
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required  by  the  statute,  yet  defective,  the  order  of  the  court  bused  on 
such  notice  is  conclusive  as  against  a  collateral  attack. 

Jackson  v.  Stale,  tie.,  516 

14.  Same.— Pleading. — Jurisdiction. — In  a  proceeding  to  enforce  a  drainage 
assessment,  it  is  not  necessary  to  aver  in  the  complaint  that  the  de- 
fendant or  his  grantor  was  a  party  to  the  original  proceeding,  as  by 
the  assumption  of  jurisdiction  in  that  proceeding  and  judgment  by 
the  court  there  was  an  adjudication  of  all  jurisdictional  questions,  lb. 

15.  When  Civil  Procedure  and  Practice  Applicable. — The  modes  of  procedure 
and  the  rules  of  practice  prescribed  by  the  civil  code  may  be  used  to 

■         supply  omissions  in  the  drainage  statutes.  Grume  v.  Wilton,  683 

16.  Same,—Ditminal  by  Petitioner.— Under  section  333,  R.  S.  1881,  the  peti- 
tioner for  a  drain  may  dismiss  his  case  and  withdraw  his  petition  if 
his  motion  be  made  at  the  proper  time.  lb. 

17.  Same. —  When  Petitioner  can  not  Dismin. — tt  is  too  late  for  the  petitioner 
to  obtain  leave  to  dismiss,  after  the  filing  of  the  commissioners'  report 
and  the  lapse  of  the  statutory  period  for  remonstrating,  the  cause 
being  then  ready  for  final  judgment.  Section  3,  act  of  March  8th. 
1883  (Acta  1883,  p.  173).  lb. 

18.  Jtemomtrance.  —  Verification.—  Amendment. —  Practice. — A  remonstrance 
filed,  but  notverified  as  required  by  statute,  within  the  time  allowed 
for  remonstrating,  can  not  be  amended  as  to  the  verification  alter 
the  lapse  of  such  time,  but  will  be  stricken  out.  t 

Morgan  Civil  Tp.  y.  Hunt,  69fr 

19.  Same. — Appeal. — Notice  to  all  Penan*  Aliened  not  Ntccnary. — It  is  not 
necessary  on  appeal  to  the  Supreme  Court,  by  one  affected  by  a  drain- 
age proceeding,  to  notify  all  the  persons  against  whom  benefits  were 
assessed  of  such  appeal.  lb. 

EJECTMENT. 

See  Evidence,  5;  New  Trial;  Real  Estate,  Action  to  Recover. 

EMBEZZLEMENT. 

See  Principal  and  Agent,  2  to  4. 

EMINENT  DOMAIN. 

See  Watercourse,  2. 

EQUITY. 

See  Divorce,  2;  Husband  and  Wife;  Judgment,  3;  Principal  and 

Agent,  3,4;  Promissory  Note,  8. 

ESCAPE. 

See  Criminal  Law,  27. 

ESTOPPEL. 

See  Decedents'  Estates,  8,  9  ;  Evidence,  11  [Former  Adjudication  ; 

Judgment,  8, 10;  Married  Woman,  3;  Real  Estate,  Action  to- 

Recover,  5;  Watercourse,  1. 

E8TRAY. 
See  Animals. 
EVIDENCE. 
See  Bill  of  Exceptions;  County  Commissioners,  1;  County  Super- 
intendent, 6,  0  ;  Criminal  Law,  2,  7  to  12,  14,  21,  41 ;  Decedents' 
Estates,  1,  2,  10,  11 ;  Demurrer  to  Evidence  ;  Married  Woman, 
1 ;  Malicious  Prosecution  ;  Railroad,  16,  24 ;  Slander,  1 ;  Town- 
ship Trustee,  4;  Witness. 

1.     Undertaking  to  Defraud, — Admission*.— Where  two  persons  unite   in    a. 
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common  undertaking  to  defraud  another,  the  adm: 

competent  against  both,  although  there. is  no  direct  evidence  of  a 

conspiracy.  Eiehl  v.  Evantville  Foundry  Ats'n,  70 

2.  Same. — Suffiaeney  in  Civil  Cases. — It  is  sufficient  in  all  civil  cases  that 
the  evidence  supplies  reasonable  ground!  for  inferring  facta  essential 
to  a  recovery.  /&■ 

3.  Sam*. — Admission  mihout  Objection.— Practice. — Evidence  admitted  with- 
out objection  in  the  trial  court  can  not  be  questioned  on  appeal.     Ik. 

4.  Pleadings. — The  pleadings  in  a  cause,  as  wall  as  the  other  papers  con- 
stituting the  basis  of  the  action,  ars,  before  the  court  without  being 
read  in  evidence.  School  Toan  of  MontietUo  v.  Grant,  16^ 

6.  Partnership. — Lease  of  Land  for  Particular  Business. — Rtitit. — Action  to 
Recover  Beat  Estate. — Where,  upon  the  formation  of  a  partnership  to 
conduct  the  business  of  grape  culture,  one  partner,  in  furtherance  of 
the  business,  takes  a  lease  lor  a  term  of  fifty  years  to  a  part  of  the 
land  to  be  used  in  such  business  and  owned  by  the  other,  and  then, 
upon  adissolution,  by  agreement  a  portion  of  the  vineyard  is  set  apart 
to  the  lessee  in  severalty,  without  any  limitation  as  to  its  use,  the  lat- 
ter may,  in  an  action  by  him  subsequently  brought  to  recover  its 
possession,  prove  its  rental  value  for  general  purposes,  and  evidence 
offered  by  the  defendant  as  to  its  rental  value  for  grape  culture 
only,  fs  not  admissible.  Campbell  v.  Hani,  210 

6.  Pnoqf  of  Value  of  Gratuitous  Service*  in  Action  for  Injury. — Although 
the  attendants  on  one  suffering  from  an  injury  render  their  services 
gratuitously,  be  may,  in  an  action  for  damages,  prove  the  value  of 
such  services.  Pennsylvania  Co.  v.  Clarion,  SS9 

7.  Proof  of  Execution  of  Written  Instrument.— It  is  not  necessary  that  the 
execution  of  a  written  instrument  should  be  proved  by  direct  evi- 
dence; it  is  sufficient  if  its  execution  is  fairly  inferable  from  the 
facts  and  circumstances  established  by  the  evidence. 

Foroerton  v.  Smith,  US 

8.  Personal  Injury. — Expressions  of  Pain. — Where  it  becomes  important  to 
illustrate  the  physical  or  mental  condition  of  a  person,  either  at  the 
time  an  injury  is  received,  or  from  thence  to  the  time  of  an  inquiry 
as  to  its  nature  and  effect,  expressions  of  present  existing  pain  or 
malady,  and  of  its  locality,  whether  made  at  the  time  the  injury  is 
received  or  subsequent  to  it,  are  admissible  in  evidence,  regardless  of 
the  person  to  whom  they  are  made. 

Cteodand,  etc.B,  R  Co.  v.  NsweO,  SSi 

9.  Same. — Statement!  to  Physician  after  Commencing  Action. — Expert. — As 
the  basis  of  his  opinion,  a  physician  may  testify  to  statements  made 
by  a  patient  in  relation  to  his  symptoms  and  condition,  both  past  and 
present,  when  received  during  and  necessary  to  an  examination  with 
a  view  to  treatment,  or  when  necessary  to  enable  hint  to  give  his  opin- 
ion as  an  expert,  although  such  statements  are  made  after  the  pntient 
has  commenced  an  action  to  recover  damages  for  the  injury.  lb. 

10.  Agency. — Pleading.— In  an  action  to  recover  for  work  and  labor  per- 
formed for  the  defendant,  evidence  that  the  person  who  employed 
the  plaintiff  was  the  agent  of  the  defendant,  is  admissible  without 
averring  the  agency  in  the  complaint  Day  v,  Henry,  32i 

11.  Pleading. — Estoppel. — A  party  can  not  give  evidence  of  an  affirmative 
defence  of  estoppel  unless  he  has  pleaded  it. 

Oiry  of  Delphi  v.  Starfanwn,  34S 

12.  Declarations  of  Assignor  of  Promissory  Note. — The  declarations  of  an  as- 
signor of  a  promissory  note,  made  after  he  has  parted  with  title  and 
'""™"'™  "~  not  admissible  against  bis  assignee.    Proctor  v.  Cole,ST3 
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13.  Ezperl  Wilaat.— Hypothetical  Quatioi 
from  an  expert  witness,  may  assume 
facte  as  he  deems  proved  by  the  evidence,  and  it  is  for  the  jury  to  de- 
termine whether  the  facta  are  correctly  assumed. 

Louisville,  etc,  E.  W.  Co.  v.  Falvey,  W 

14.  Same. — It  is  only  where  there  is  no  evidence  at  all  in  support  of  the 
facts  assumed,  or  where  the  question  is  clearly  irrelevant,  or  where  it  is 
merely  speculative  or  improperly  framed,  that  the  court  can  interfere 
to  prevent  the  propounding  of  a  hypothetical  question.  lb. 

15.  Same. — It  is  not  proper  in  asking  hypothetical  questions  to  incorpo- 
..      rate  in  them  the  opinions  of  other  expert  witnesses.     The  opinion  of 

an  expert  witness  must  be  based  on  facts,  and  not  opinions.  lb. 

16.  Same.— Ptrmanency  of  Injmy. — It  is  competent  to  prove  by  expert  wit- 
nesses the  probability  that  the  injury  complained  of  will  perma- 
nently impair  the  health  and  physical  and  mental  ability  of  the 
plaintiff.  lb. 

17.  Same. — Where  some  of  the  facts  assumed  in  a  hypothetical  question 
have  been  eliminated  by  a  subsequent  ruling  of  the  court,  but  there 
still  remain  in  evidence  facts  upon  which  an  opinion  may  be  prop- 
erly based,  it  1b  not  error  to  refuse  to  strike  out  the  entire  opinion, 
though  such  elimination  may  weaken  the  value  of  the  opinion.     lb. 

lft  Same. — Railroad. — Negligent. — In  an  action  against  a  railroad  com- 
pany for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gent conduct  of  the  defendant's  servants,  an  expert  medical  witness 
was  asked  this  question  over  the  objection  of  the  defendant  I  "  State 
to  the  jury  what  fact  you  observed,  what,  if  any,  experiments  you 
made,  and  what  you  learned  to  be  the  now  condition,  or  the  then  con- 
dition, of  the  eyes  and  ear,  and  how  it  was  done  7  "  Held  to  be  com- 
petent. 16. 

10.  Same. — It  is  always  competent  to  ask  a  medical  witness  what  observa* 
tions  he  made,  and  what  was  the  condition  of  the  patient  he  was 
called  upon  to  examine,  without  regard  to  the  purpose  of  the  exam- 
ination, lb. 

20.  Same. — Orots- Examination  of  Expert  Witness. — In  cross-examining  a  med- 
ical  expert,  it  is  proper  for  the  cross-examining  counsel  to  stale  hypo- 
thetical cases,  for  the  purpose  of  testing  the  skill  and  knowledge  of 
the  witness.  lb. 

21.  Same. — Motion  to  Strike  Out  Testimony. — Separation  of  Competent  from  In- 
competent Testimony. — Where  there  is  competent  testimony  given  both 
in  the  examination  in  chief  and  on  cross-examination,  a  motion  made 
by  the  party  by  whom  the  witness  was  called  to  strike  out  all  of  such 
testimony  should  be  overruled.  It  is  the  duty  of  such  party  to  select 
the  competent  from  the  incompetent  testimony,  and  to  point  out  in  his 
motion  the  specific  testimony  objected  to,  as  well  as  to  indicate  the 
character  of  his  objections. 

22.  Same,— Objection  to  Medical  Examination,  Effect  of.— The  fact  that  a  pli 
tiff  In  an  action  for  personal  injuries  objected  to  a  medical  exam1 
tion  of  her  person,  ordered  at  the  instance  of  the  opposite  party, 
not  affect  the  merits  of  the  case,  and  should  not  be  admitted  in 
dence.  lb. 

23.  Same. — Medical  Examination  of  flirty. — Declaration*  of  Present  Jtain. 
Declarations,  indicative  of  present  pain,  made  by  a  party  to  medic 
witnesses  at  the  time  of  treatment  or  examination,  are  admissible.  lb. 

24.  Snme. — Declaration*  of  Party  During  Ooaru  of  Medical  Eramination. — 
Semble,  that  where  medical  experts  are  ordered  by  the  court  to  exam- 

Vol.  104.— 40 
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ine  a  party  on  the  motion  of  his  adversary,  what  is  said  by  auch  parly 
during  the  course  of  saih  medical  examination,  in  answer  to  ques- 
tions asked  by  the  medical  experts,  in  admissible  in  evidence.         lb. 

25.  Same. — Medical  Examination. — Experts. —  Oross-Examination. — Practice. — 
Where  medical  experts  are  ordered  by  the  court  to  examine  a,  plain- 
tiff; in  an  action  for  injuries  to  the  person,  and  such  experts  are  called 
and  questioned  by  the  defendant  as  to  the  result  of  their  examina- 
tion, the  plaintiff  may  ask  on  cross-examination  how  the  examination 
was  conducted,  and  what  questions  were  propounded  to  the  plaintiff. 

26.  Sons. — Etammorion-  rn  Absence  of  Advene  t~hrty. — Evidence  of  an  ex- 
amination of  a  plaintiff  by  a  medical  witness  is  not  rendered  incom- 
petent by  the  fact  that  the  adverse  party  was  not  present  when  it  took 
place ;  nor,  if  the  examination  is  properly  made,  because  it  was  made 
after  the  commencement  of  the  action.  lb. 

27.  Same. — Proper  Bom*  of  Opinion  by  Expert. — A  medical  expert,  who  has 
obtained  knowledge  of  the  facts  of  the  case,  and  has  stated  the  facts 
to  the  jury,  may  take  them  into  consideration  in  giving  his  opinion, 
as  well  as  facts  communicated  to  him  in  a  hypothetical  question,  and 
his  opinion  may  rest  in  part  on  statements  made  by  his  patient.     lb. 

28.  Same.'- Direction*  of  Phytician. — In  an  action  for  personal  injuries,it  is 
proper  for  the  plaintiff  to  prove  the  directions  given  her  by  her  phy- 
sician, and  that  she  hod  obeyed  them.  lb. 

29.  Same.— Proof  of  Plaintig't  Condition.—  Where  the  complaiut  states  the 
character  of  the  injuries  received  by  plaintiff,  and  Alleges  permanent 
injury,  it  is  proper,  under  these  allegations,  to  give  evidence  of  the 
mental  ajid  physical  condition  of  the  plaintiff.  lb. 

30.  Same.— Opinion  of  Witness  at  to  Age  of  P^.—IntpeathmenL— Where,  on 
his  examination  in  chief,  a  witness  gives  an  opinion  as  to  the  age 
of  the  plaintiff,  and  on  cross-examination  is  asked  for  and  gives  an 
opinion  as  to  the  age  of  a  bystander,  it  is  competent  for  the  plaint'" 
to  call  such  bystander  and  prove  his  age,  for  the  p 
the  incapacity  of  the  w~ 

31.  Parol  Evidence  to  Explain  Abbreviation!.— Where  land  is  described  oo 
a  tax  duplicate  and  in  a  tax  deed  in  abbreviated  terras,  parol  evidence 
is  admissible  to  explain,  consistently  with  such  terms,  as  to  what 
land  they  refer.  Barton  v.  Anderson.  578 

EXECUTION. 
See  Change  op  Venue,  2;  Exemption;  Real  Estate,  Action  to  Re- 
cover, 2  to  4,  6;  Sheriff's  Sale. 
EXECUTORS  AND  ADMINISTRATORS. 
See  Decedents*  Estates;  Pleading,  15;  Township  Trustee,  1, 2. 
EXEMPTION. 
See  Assignment  for  Benefit  OF  Creditors  ;  Taxes,  5. 

1.  From  Execution. — Stabiles  Giving,  Jfust  be  Liberally  Construed.— Statutes 
providing  for  the  exemption  of  a  reasonable  amount  of  property  from 
seizure  or  sale  for  the  payment  of  contract  debts  must  be  liberallv 
construed.  ITtUner  v.  .Bowser,  255 

2.  Same. — Judgment!. — Set-Off. — The  holder  of  a  judgment  can  not  set  it 
off  against  a  judgment  held  by  the  judgment  debtor  against  him, 
where  the  property  of  the  latter,  including  his  judgment,  is  of  a  value 
less  than  six  hundred  dollars,  all  of  which  he  claims  as  exempt.    lb. 

3.  From  Execution.— Refusal  to  Alton.— Complaint  for  Damages.— Pleading. — 
A  complaint  to  recover  damages  for   the  alleged   unlawful  seizure 

-;-n  of  propertyelaiiued  as  exempt  must  state  all 
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the  facts  necessary  U 
requirements  of  sectii 

affidavit.  Hutemtm  v.  Simi,  317 

EXHIBIT. 

See  Pleading,  4,  8,  7 ;  Supreme  Court,  8. 

EXPERT. 

See  Criminal  Lav,  21 ;  Evidence,  9,  13  to  20,  23  to  27. 

FELONIES. 

See  Constitutional  Law;  Criminal  Law. 

FORECLOSURE. 

See  Costs  ;  Judgment,  10 ;  Pleading,  8 ;  Taxes.' 

FORFEITURE. 

See  Gravel  Road,  1  to  5 ;  Principal  and  Agent,  10. 

FORGERY. 

See  Criminal  Law,  16  to  20. 

FORMER  ADJUDICATION. 

See  Habeas  Corpus,  3;  Judgment,  8,  10;  Real  Estate,  Action   to 

Recover,  5, 
Judgment  on  Demurrer. — Where  a  case  Is  disposed  of  on  judgment  upon 
demurrer  to  an  answer,  and  not  upon  its  jnerits,  it  does  not  consti- 
tute a  former  adjudication.  It  is  only  where  the  matter  in  issue  has 
been  either  actually  or  presumptively  determined,  that  the  judgment 
is  a  bar  to  another  action,  Campbell  v.  Hunt,  S10 

FRAUD. 
See  Contract;  Evidence,  1;  Principal  and  Agent,  5,  6;  Stat- 
ute of  Frauds. 


GRANTOR  AND  GRANTEE. 


GRAVEL  ROAD. 
See  County  Commissioner.?,  9 ;  Taxes,  S. 

1.  Act  of  lSSS.—-Oontitutional  Lav.:— The  act  of  1859,  entitled  "An  act 
to  prohibit  the  collection  of  tolls  on  gravel,  turnpike,  macadamized 
and  plank  roads,  in  certain  cases,  and  to  provide  the  mode  of  de- 
claring charters  of  such  roads  forfeited  in  certain  cases,  and  repealing 
all  laws  inconsistent  therewith,"  Acts  1859,  p.  170,  embraces  but  one 
subject,  and  is  constitutional.    Orawfordmille,  tie.,  T.  P.  Co.  v.  Fletcher,  97 

2.  Same.— Amendatory  Act  of  lS7S.—Forfeiturt  of  FraiuAUc*,— Statute  Con- 
itrued.— The  act  of  1859,  as  amended  by  the  act  of  1875,  Acts  1875, 
Reg.  Ses.,  p.  75,  confers  authority  on  the  courts  to  enter  a  judgment 
of  forfeiture  of  corporate  franchises,  against  a  gravel  road  company, 
for  allowing  its  road  to  be  and  remain  out  oi  repair  for  the  space 
of  six  months  or  more.  lb. 

3.  Same, —  Complaint  to  Forfeit  Franchise!. — Judicial  Knowledge — Pretump- 
mplaint  to  forfeit  the  franchises  of  a  gravel  road  company 
when  or  under  what  law  the  corporation  was  organized, 


must  state  w 

as  the  court  .  .  . 

a  private  corporation  was  organized  nnder  the  general  law. 


as  the  court  can  not  judicially  know,  nor  can  it  be  presumed,  that 
'"      teneral  lai 
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4.  Siime. — GmtoHdalia*. — An  averment  in  a  complaint  in  such  case,  that 
the  corporation  was  formed  of  two  corporations  by  consolidation  in 
1878,  and  the  statement  by  way  of  recital,  in  giving  the  lines  of  the 
road,  that  one  point  of  the  line  intersects  the  corporate  boundary  of 
a  city  "  as  such  corporate  limits  existed  in  the  year  I860,"  do  not 
show'  when  the  corporations  were  organized.  lb. 

5.  Same. — Rights  of  Consolidated  Corporation. — Under  the  statute  author- 
izing gravel  road  corporations  to  consolidate,  sections  3662,  3663,  R. 
S.  1881,  the  consolidated  corporation  succeeds  to  the  rights  of  the 
constituent  corporations.  lb. 

6.  Collection  of  Auatment  by  Sale  of  Real  Estate.— Under  section  6097,  R 
S.  1881,  an  assessment  for  the  construction  »f  a  gravel  road  may 
be  collected  as  other  taxes  by  a  sale  of  real  estate  by  the  county 
treasurer.  BotkweU  v.  MilHlxa>,  16£ 

7.  Same. — Lien  af  Purchaser  for  Taia  Fhid. — Where  the  sale  does  not  oper- 
ate to  convey  title,  the  purchaser  takes  a  lien  for  all  taxes  paid  by 
him,  together  with  the  statutory  penalty.  lb. 

8.  Same. — Tender. — Pleading. — One  seeking  relief  from  a  sale  of  land 
for  taxes,  must  make  a  tender  of  the  amount  due,  and  where  the 
amount  is  capable  of  computation,  the  plaintiff  must  state  in  his 
complaint  the  sum  tendered,  so  the  court  may  determine  its  suffi- 
ciency, lb. 

9.  Same. — An  averment  in  the  complaint,'  that  the  plaintiff  "  offered  to 

Say  the  defendant  all  money  due  to  him"  for  the  sum  paid  by  the 
.tier  on  the  tale,  without  stating  the  amount,  is  not  sufficient.      lb. 

GUARDIAN  AND  WARD. 

See  Habeas  Corpus,  2 ;  Insane  Person. 

HABEAS  OORPUa 

1.  Petition  by  Father  for  Custody  of  Children.—  Welfare  of  Ckildren  Got- 
emino  Comiderat ion.— Under  section  2518,  R.  S.  1881,  in  a  habeas 
corpus  proceeding  by  a  father  for  the  custody  of  minor  children,  the 
custody  should,  all  else  being  equal,  be  awarded  to  the  father;  hut 
such  section  does  not  overthrow  the  general  rule  that,  even  as  be- 
tween the  father  and  others,  the  welfare  of  the  children  is  the  gov- 
erning consideration.  Bryan  v.  Lyon,  23? 

2.  Same. — Righto  of  Guardian. — The  fact  that  one  has  been  appointed 
guardian  of  minor  children,  but  without  the  knowledge  or  consent  of 
their  father,  is  not  conclusive  against  the  tatter's  right  to  their  ens- 
tody,  if  he  is  a  suitable  person.  lb. 

3.  Same. — Divorce, — Decree  Aiaarding  Custody  of  Children  to  Mother  u  not 
Perpetual  Bar  to  Father1!  Rujhlt.  —  Upon  the  death  of  a  mother  to  whom, 
in  a  proceeding  for  divorce,  the  custody  of  the  children  was  awarded, 
on  the  ground  that  the  father  was  not  a  suitable  person  to  have  their 
care,  the  latter  may,  on  a  satisfactory  showing  of  fitness,  secure  their 
custody,  as  the  judgment  is  not  a  perpetual  bar  to  such  right.         lb. 

4.  Same. — Sufficiency  of  Return  and  Evidence. — For  a  return  to  the  writ  of 
habeas  corpus  held  sufficient  on  exceptions,  and  for  evidence  considered 
and  held  sufficient  to  justify  the  trial  court  in  not  awarding  the  ens- 
tody  of  children  to  their  father,  see  opinion.  lb. 

HARMLESS  ERROR. 

See  Practice,  1,9, 13, 16;  Scfreme  Court,  9, 14. 

HEIRS. 

See  Deed,  2,  3. 


HIGHWAY. 

See  Chimin al  Law,  41 ;  Gravel  Road ;  Railroad,  25  to  27. 
I.   Appeal  from  Coaiiiy  (Jommixtianert. — Dismissal. — An  appeal  to  the  cir- 
cuit court  will  not  lie  from  an  order  of  the  county  commissioners  ap- 
pointing viewers  to  report  upon  the  public  utility  of  a  proposed  high- 


some  order  or  decision  it  is  substantially  ended. 


HUSBAND  AND  WIFE. 

'  See  Deed,  2,  3 ;    Mabbied  Womah;    Promissory  Note,  10 ;    Real  Es- 
tate, Actios  to  Recover,  2  to  4,  6. 

Contract   to    Repay    Money    Borrowed  from    Wife. — Performance. — Equity. — A 
husband  may  not  only   voluntarily  perform  a   contract    to   repay 
money  borrowed  from  his  wife,  bnt  equity  will  compel  performance. 
Praetor  v.  OoU,  S7S 
INDICTMENT. 
See  Criminal  Law. 
INFORMATION. 
See  Constitutional  Law;  Criminal  Law. 
INJUNCTION. 
See  City,  1,  4,  5;  County  Commissioners,  8;  Watercourse,  4. 
INSANE  PERSON. 
1.   Proceeding  to  Set  Aside  Guardianship. — Issue. — Iu  a  proceeding  under  the 
statute,  R.  8.  1881,  section  2553,  to  set  aside  the  guardianship  of  an 
insane  person,  the  question  to  be  decided  is,  whether  the  person  pre- 
viously adjudged  insane  has  so  far  regained  bis  reason  as  to  be  capa- 
ble of  managing  his  estate.  Cochran  V.  Amsden,  28S 
mtinued. — If  a  person  under  guardianship 
far  restored  to  reason  as  to  be  capable  of 


2.   Same. —  When.  Guardianship  Continued. — If  a  person  under  guard! 


.  Same. — Instruction. — Form  of  Verdict. — In  such  case,  it  is  proper  to  ii_ 
struct  the  jury,  as  to  the  form  of  their  verdict,  that  if  they  find  for 
the  plaintiff  their  finding  should  be  that  the  person  under  guardian- 
ship is  of  sound  mind  and  capable  of  managing  his  estate,  and  if 
against  the  plaintiff,  that  such  person  is  of  unsound  mind  and 
pable  of  managing  his  estate. 


s  responsive  to  the  issues  and  covers  the  entire  case;  and 
judgment  thereon,  continuing  E.  C.  under  guardianship,  is  proper.  lb. 


5.   Same.— Costs  Taxed  to  Plaintiff  When  Proceeding  is  Vntuetts^uL- 

a  proceeding  to  set  aside  the  guardianship  of  an  insane  person  is  un- 
successful, the  costs  should  be  taxed  to  the  plaintiff,  and  not  to  the 


guardian  or  estate  of  the  insane  person. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  5,  12  to  14,  25  to  31,  33,  42;  Damages,  2,  3;  Insane 
Person,  3;  Neoliuesce,  2;  Practice,  17;  Railroad,  18, 19;  Slan- 
der, 3 ;  Supreme  Court,  2,  9, 13. 
1.    When  Court  May  Direct  Verdict. — When  the  controlling  facts  in  a  case 
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are  admitted  or  Dot  controverted,  it  U  not  error  for  the  court  to  in 
struct  the  jury  as  to  what  their  verdict  should  be. 

Wabash  R.  W.   Co.  v.   WUliammm,  154 

2.  Incomplete  hutruetum. — Eucption  to.— Boa  Saved. — To  make  an  excep- 
tion to  an  instruction,  which  states  the  law  correctly  as  far  aa  it  goes, 
available  for  the  reversal  of  a  judgment,  because  of  what  it  omits 
to  state,  instructions  covering  the  omitted  points  must  be  requested 
and  refused  by  the  court.      Louisville,  tie.,  R.  W.  Go.  y.  Grantham,  353 

3.  Same. — How  Considered. — Instructions  must  be  considered  with  refer- 
ence to  each  other  and  as  an  entirety ;  and  a  judgment  will  not  be 
reversed  simply  because  one  of  the  instructions,  standing  alone,  may 
seem  to  be  imperfect  or  incomplete.  .  lb. 

4-  Inference*  of  Fart. — It  is  not  proper  for  the  court  to  instruct  the  jury 
what  inferences  of  fact  they  shall  draw  from  Ahe  evidence,  nor  to  in- 
struct in  detail  upon  the  effect  of  facts  put  in  evidence. 

LouiimUe,  etc,  R.  W.  Co.  v.  Fabty,  409 
INSURANCE. 
See  Criminal  Law,  10, 12 ;  Principal  and  Agent,  9. 

1.  Mutual  Benefit  Society.— Member  May  Resort  to  Court  of  Lam  to  Enfant 
Right*. — A  member  of  the  Order  of  Chosen  Friends  is  not  bound,  sj 
the  holder  of  a  relief  fund  certificate,  to  exhaust  his  remedies  in  the 
courts  of  the  order  before  resorting  to  a  court  of  law,  nor  is  he  con- 
cluded by  an  adverse  decision  on  his  claim  by  the  Supreme  Council, 
from  resorting  to  a  court  of  law  ;  and  the  order  can  not,  by  provisions 
in  its  constitution,  by-laws  or  relief  fund  laws,  deprive  him  of  this 
right  Supreme  Council,  etc.,  v.  Garrigm,  131 

2.  Same. — "Accident," — Injury  Received  tn  vfjffruy.— Under  a  provision  in 
the  laws  of  the  Order  of  Chosen  Friends  providing  for  payment  to 
certificate  holders  who  have  become  disabled  by  accident,  the  word 
"  accident"  will  be  given  its  ordinary  and  usual  signification,  as  be- 
ing an  event  that  takes  place  without  one's  foresight  or  expectation, 
and  it  may  include  an  injury  received  by  one  in  a  common  law  affray, 
where  no  fault  on  his  part  is  shown.  lb. 

INTENT. 
See  Criminal  Law,  19;  Principal  and  Surety,  3;  Real  Estate,  1. 
INTEREST. 
See  Drainage,  1 ;  Principal  and  Agent,  11 ;  Taxes,  8. 
JUDGE. 
See  Change  of  Venue;  Divorce,  3. 
JUDGMENT. 
See  Change  op  Venue,  3;  County  Commissioners,  9 ;  Decedents' Es- 
tates, 3,  8,  9;  Drainage,  13,  Exemption,  2;  Former  Adjudica- 
tion; Habeas  Corpus,  3;  Pleading,  8;  Practice,  1,3,7,8)13; 
Principal  and  Agent,  4, 13 ;  Receiver,  4 ;  Supreme  Court,  ft,  7 ; 
Sheriff's  Sale. 

1.  Justice  of  the  Peace. — Contract. — Separate  Judgment  Again*  One  Sued 
Jointly  with  Otters.— Under  sections  568  and  669,  R.  S.  1881,  a  Judg- 
ment may,  in  an  action  on  a  contract  before  a  justice  of  the  peace, 
be  rendered  against  one  only  of  several  defendants  sued  jointly. 

Terwilliger  v.  Murphy,  Si 

%  Clerical  Mistake, — Amendment.— Courts  having  jurisdiction  to  render  a 
judgment  have  inherent  power  to  amend  clerical  mistakes  in  a  direct 
proceeding  for  that  purpose,  where  the  rights  of  third  persons  have  not 
intervened.  Ryon  v.  Thomas,  59 
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3.  Same. — Equity. — Interlocutory  Order. — Proceeding  for  Amendment. — An  in- 
terlocutory order  entered  in  a  matter  of  purely  equitable  jurisdiction 
is  within  the  control  of  the  court  making  it  until  the  proceeding  in 
which  it  is  made  is  finally  disposed  of,  and  it  may  be  amended,  modi- 
fied or  set  aside,  as  the  right  of  the  case  requires,  either  upon  direct 
and  summary  proceedings  for  that  purpose,  or  by  the  court  upon  its 

4.  Same. — Practice. — In  such  cases  the  court  should  hear  the  application 
for  relief  upon  its  merits,  in  a  summary  way,  with  leave  to  any  party 
interested  to  reserve  an  exception  upon  any  ruling,  as  in  other  inter- 
locutory proceedings.  lb. 

-5.  Filing  Transcript  -in  derlSi  Office. — Justice  of  the  Peace, — Lien. — Notice. — 
As  between  parties  to  a  judgment  before  a  justice  and  others  with 
actual  notice,  a  transcript  thereof  is  a  lien  on  the  real  estate  of  the  de- 
fendant in  the  county  from  the  timeof  its  filing  in  the  clerk's  office. 
American  Int.  Co.  v.  Gibson,  3SS 

■6.  Seviea  of. — Practice  Same  as  on  Appeal — The  errors  that  may  be  made 
available  in  an  action  to  review  a  judgment  are  the  same  that  mav 
be  made  available  on  appeal  from  the  judgment.  lb. 

7.  Same— Objection*  to  Judgment  Must  be  Made  in  Trial  Court.— Default.— It 
no  objection  be  made  to  a  judgment,  and  no  motion  made  to  modify 
it  in  the  trial  court,  no  objection  can  be  made  available  upon  appeal, 
nor  in  an  action  to  review,  however  erroneous  the  judgment  mav  be: 
and  this  rule  has  been  applied  to  cases  where  judgment  was  rendered 
by  default.  lb. 

8.  Contempt. — Estoppel. — A  proceeding  against  a  party  for  contempt  in 
violating  a  restraining  order  does  not  involve  the  merits  of  the  legal 
controversy  between  the  parties,  and  it  is  only  where  the  merits  are 
involved  that  a  judgment  will  operate  as  an  estoppel. 

Proctor  v.  Cote,  373 

9.  Default. — Complaint  for  Belief  Against. — Excuse  for  Nan- Appearance. — 
Failure  to  Serve  Summons  May  be  Skoten  Notvritlalandinq  Sheriff's  Return. 
— In  a  proceeding  under  the  statute  (section  99,  2  R.  S.  1876,  p.  82; 
section  396,  R.  S.  1881}  to  set  aside  a  default  and  to  be  relieved  from 
a  judgment,  the  plaintiff  may  show,  as  an  excuse  for  not  appearing 
to  the  action  in  which  he  was  defaulted,  that  the  summons  was  not  in 
fact  served  upon  him,  and  that  he  had  no  notice  of  the  pendency  of 
the  action, or  of  the  rendition  of  the  judgment,  notwithstanding  the 
fact  that  toe  sheriff's  return  shows  service  by  reading. 

Nietert  v.  Trenlman,  390 
10.  Default. — Conclusiveness— Foreclosure  of  Mortgage.— In  a  suit  to  foreclose 
a  mortgage,  a  judgment  by  default  against  one  who  is  made  a  party 
to  answer  as  to  any  interest  he  may  have  in  the  mortgaged  property, 
is  conclusive  as  to  any  prior  claim  of  interest  or  title  adverse  to  the 
plaintiff.  Barton  v.  Anderson,  578 

JUDICIAL  KNOWLEDGE. 
See  Gravel  Road,  3  j  Statute,  3. 
JUDICIAL  SALE. 
See  Sheriff's  Sale. 
JURISDICTION. 
See  City,  3 ;  County  Commissioners,  6  to  9 ;  Criminal  Law,  15 ;  Drain- 
age,14;  Highway.2;  Judgment,  2, 3. 
1.    Courts, — State  Comity. — The  courts  of  this  State  have  jurisdiction  to 
prevent  a  wrong  to  a  citizen  of  another  State  where  the  wrong  consists 
in  doing  an  act  upon  land  in  this  State*  Burk  v.  Simonson,  173 
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2.  Plea. — Where  the  want  of  jurisdiction  is  not  apparent,  the  question 
must  be  presented  by  plea.  Day  v.  Baity,  SSf 

3.  Sumt. — Appeamnee. —  Walter. — Jattiee  oftlie  Race.— By  appearing  to  an 
action  before  a  justice  of  the  peace,  and  going  to  trial  without  plead- 
ing to  the  jurisdiction  of  the  court,  a  party  waives  all  questions  re- 
lating to  the  nervice  of  process  of  jurisdiction  of  the  justice.  lb. 

JURY. 
See  C&nmui.  Law,  33;  Drainage,  7,  12;  Instructions  to  Jtikt  ; 
Practice,  5, 14 ;  Railroad,  10 ;  Balk,  2. 
JU8TICE  OF  THE  PEACE. 
See  CniMDiii.  Law,  16, 37  to  40 ;  Judgment,  I,  6 ;  Jurisdiction,  3. 
LANDLORD  AND  TENANT. 
Implied  WtAranty  at  to  PUneu  of  iVemues. — Upon  the  letting  of  a  house  or 
store-room,  there  is  do  implied  warranty  that  it  is  or  shall  continue  to 
be  fit  for  the  purpose  for  which  it  is  let    The  tenant  most  deter- 
mine for  himself  the  safety  and  fitness  of  the  premises. 

Iakoi  v.  Coulter,  81 

LARCENY. 

See  Criminal  Law,  1,  2. 

LEASE. 

See  Evidence,  5 ;  New  Tkial;  Real  Estate,  Action  to  Reooyxk,  5. 

LEGISLATURE 

See  DiurNAOB,  3,  7. 

LICENSE. 

See  Couitty  Suferiwtes  den  t. 

LIEN. 


MAINTENANCE. 

See  Parent  and  Child. 

MALICIOUS  PROSECUTION. 

See  Promissory  Note,  4. 

1.  -Mafic*. — Probable  Came.— Practice.— In  an  action  for  malicious  prose- 
cution, the  jury  may  infer  malice  from  the  want  of  probable  cause; 
and  where  there  is  evidence  from  which  it  could'be  found  that  the 
prosecution  was  instituted  without  probable  cause,  the  verdict  will 
not,  on  the  evidence,  be  disturbed  on  appeal.  Heap  v.  ParriA,  86 

2.  Sumt. — Objection  to  Evidence. — Prattiee. — Objections  to  evidence,  ori  the 
ground  of  immateriality  or  irrelevancy,  will  present  no  question  for 
decision,  where  such  fact  is  not  apparent  on  the  face  of  the  evi- 
dence, lb. 

3.  Same. — Motive.— Evidence. — It  is  competent  for  the  defendant   in  an   ■ 
action  for  malicious  prosecution  to  testify  that  be  was  not  actuated 
by  malice,  and  as  to  what  his  motive  was  in  instituting  the  prose- 
cution complained  of.  lb. 

MALICIOUS  TRESPASS. 

See  Criminal  Law,  4. 

MARRIED  WOMAN. 

See  Husband  and  Wipe;  Real  Estate,  Action  to  Recover,  2  to  4,  6. 

1.  Exclusion  of  Evidence. — Pleading. — Where  to  a  suit  on  a  promissory  note. 


INDEX.  633 

against  a  married  woman  and  her  husband,  she  answers  her  coverture, 
and  lhat  she  executed  the  note  as  surety  for  him,  it  is  error  to  exclude 
evidence,  offered  in  support  of  her  plea,  that  she  was  at  the  time  of 
executing  the  note  a  married  woman,  and  that  she  signed  it  as  surety 
for  her  husband,  although  the  reply  alleged  that  the  note  was  executed 
iu  part  payment  of  the  purchase-price  of  land  sold  and  conveyed  to 
her.  Wett  v.  Hayes,  SO 

2.  Same- — Signature  to  Note. — A  6nding  in  snch  case  against  Warren  West 
is  sustained  by  the  introduction  of  a  note  signed  "  W.  West."  lb. 

3.  Morlgage.-~Esioppd. — A  married  woman,  who  is  not  bound  by  a  debt 
□or  by  the  covenants  of  a  mortgage  given  to  secure  its  payment,  is  not 
estopped  from  claiming  title  to  land  conveyed  to  her  in  exchange  for 
the  mortgaged  property,  by  a  bona  fide  purchaser  of  the  latter  before 
the  recording  of  the  mortgage.  Reeves  v.  Hoot*,  4SS 

MASTER  AND  SERVANT. 

See  Principal  and  Agent,  2;  Railroad,  11, 12. 

MEASURE  OF  DAMAGES. 

See  Damages  ;  Railroad,  19. 

MISTAKE. 

See  Judgment,  2  to  4 ;  Receiver,  4 ;  Taxes,  1. 

MORTGAGE. 

Bee  Judgment,  10;  Married  Woman,  3;  Notation;  Pleading,  8. 

MOTIVE. 

See  Malicious  Prosecution,  3. 

MUNICIPAL  CORPORATION. 

Bee  City  ;  Town, 

MURDER. 

See  Criminal  Law,  6  to  9. 

MUTUAL  BENEFIT  SOCIETY. 

See  Insurance. 

NEGLIGEIiCE. 

See  Damages;  Evidence,  18;  Pleading,  16;  Principal  and  Agent, 

10;  Railroad. 

1.  Sufficient?/  of  Complaint  Charging. — In  common  law  actions  based  on  the 
negligence  of  the  defendant,  it  must  appear  from  the  complaint,  either 
by  direct  averment  or  from  the  statement  of  such  facts  as  to  a  cer- 
tainly raise  the  presumption,  that  the  injury  was  the  result  of  the 
defendant's  negligence.  Pennsylvania  Co.  v.  Marion,  230 

2.  Same.— Negligence  Depends  on  Facta  of  (hue. — Whether  a  party  was  negli- 
gent in  a  particular  cose  depends  on  the  facts  in  that  case,  without 
regard  to  whether  the  conduct  of  the  party  was  that  of  an  ordinarily 
prudent  man.     For  instructions  an  this  subject  see  opinion.  lb. 

NEW  TRIAL. 
See  Practice,  18. 
As  of  Right. — Action  to  Recover  Rent  Estate. — Leasehold  Interest. — A  lease- 
hold for  a  term  of  years  is  such  a  "  valid  subsisting  interest  in  real 
property"  under  section  1050,  R.  S.  1881,  ss  entitles  the  leasee,  in 
an  action  to  recover  possession,  to  a  new  trial  as  of  right  under  sec- 
tion 1064,  R.  S.  1881.  CamiMty.Hunt.S10 


NON-RESIDENT. 
Bee  County  Commissioners,  2. 
NOTICE. 
See  Appeal  2;  County  Commissioners,  4,  T,  9;  Deed,  1;  Drainage, 
13,19;  Judgment,  6,  9;  Railroad,  21,  22;  Bui,  Estate,  4;  Su- 
preme Coum,  3. 

NOVATION. 

BM  PARTNERSHIP. 

1.  Elements  of.— Novation  U  the  substitution  of  one  debtor,  by  mutual 
agreement,  for  another,  whereby  the  old  debt  is  extinguished. 

Ktlsa  v.  Fleming,  ISO 

2.  Hame.—AtmmplumofDAtby  Pvrehaeer  of  Heal  Etfate.— The  agreement 
,   of  a  purchaser  of  real  estate  to  pay  a  debt  evidenced  bj  a  promissory 

note  and  secured  by  a  mortgage,  as  a  part  of  the  purchase-price,  even 
where  the  payee  subsequently  agrees  W  accept  the  purchaser  as  the 
payor  and  release  the  maker,  does  not  constitute  a  novation.  J  6. 

3.  Same.— Pleading.— Condiuion  of  Lax.— An  averment  that  the  payee  did 
release  the  maker  is  the  statement  of  a  mere  conclusion  of  law.      lb. 

OFFICE  AND  OFFICER 

Bee  County  Superintendent. 

OPEN  AND  CLOSE. 

See  Slander,  4. 
OPINION. 
Sec  Evidence,  9, 15,  27,  30;  Witness. 
PARENT  AND  CHILD. 
See  Habeas  Corpus;  Promissory  Note,  10. 
Promimory  Note. — Alignment. — Consideration. — A  son  may  lawfully  assist  his 
father  in  conducting  a  litigation  with  his  money,  time  and  services, 
and  a  debt  so  incurred  by  the  father  will  constitute  a  valid  consid- 
eration as  against  his  creditors  for  the  transfer  of  a  promissory  note 
to  the  son.  Proctor  v.  Cole,  ST3 

PARTIES. 
See  Pleading,  5,  9 ;  Real  Estate,  5;  Supreme  Coubt,  7. 
PARTITION. 
See  Quieting  Title,  2. 
PARTNERSHIP. 
See  Assignment  for  Benefit  of  Creditors,  2 ;  Evidence,  5 ;  Receiver,  3. 
Liability  qf  New  Partner  on  Contract  Previously  Made  by  Oilier  Partner. — Batiii- 
cation. — Novation, — One  who,  after  becoming  a  member  of  a  firm,  upon 
a  sufficient  consideration,  expressly  or  by  implication,  adopts,  while 
it  is  executory,  a  contract  previously  made  by  the  other  partner,  and 
such  contract  is  treated  by  both  contracting  parties  as  one  made  with 
the  firm,  the  new  partner  will  be  liable  the  same  as  if  it' had  been 
made  with  the  firm  in  the  first  instance.  Lucai  v.  Coulter,  SI 

PAYMENT. 

See  Pleading,  13  to  15 ;  Promissory  Note,  1  lo  3 ;  Sale  ;  Subrogation. 

PERJURY. 

See  Slander,  1  to  3. 
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PERSONAL  PROPERTY. 
See  Bailment^  Taxes,  9  to  11. 
Ptrchem-Money. — Presumption. — Delivery.  —  Id  the  absence  of  any  shoving 
to  tbe  contrary,  the   presumption   is  that  the  purchase-money  for 

Sersonal  property  becomes  due  and  payable  when  such'  property  is 
elivered  to  the  purchaser.  TcrmUiger  v.  Murphy,  St 

PLEADING. 
See  Crrr,  5;  Costs;  County  Commissioners,  1;  Criminal  Law;  De- 
cedents' Estates,  4  to  7;  Divorce;  Drainage;  Evidence,  4,  10, 
11;  Exemption,  3  ;  Gravel  Road,  3,4,8,9;  Jurisdiction,  2,  3; 
Married  Woman,  1 ;  Negligence;  Novation, 3;  Practice;  Prom- 
issory Note,  4,  6 ;  Quieting  Title  ;  Railroad,  3, 6, 8,  9, 14, 24, 26 ; 
Receiver,  1,  2;  Slander,  1,  4;  Statute,  3;  Supreme  Court,  1,  4, 
5,  8;  Tender, 

1.  Theory  of  Complaint. — A  complaint  must  proceed  upon  a  distinct  and 
definite  theory,  and  upon  that  theory  the  case  must  stand  or  fall. 

Chicago,  etc.,  R.  R.  Co.  v.  Bills,  IS 

2.  Practice. — Amendment  of  Complaint — Statute  of  Limitations. — An  amend- 
ment to  a  complaint  has  relation  to  the  time  at  which  the  complaint 
was  filed.  It  is  only  where  the  amendment  sets  up  some  claim  or  ti- 
tle, not  previously  asserted,  and  involving  the  statute  of  limitations, 
that  a  different  rule  applies.       School  Town,  of  MonticeUo  v.  Grant,  163 

3.  Same. — School  Corporation. — Where  it  is  apparent  that  a  town  was  sued 
as  a  school  corporation,  but  it  is  not  specifically  described  as  such  in 
the  complaint,  the  filing  of  an  amended  complaint  so  describing  it 
relates  back  to  the  time  of  riling  the  original  complaint  lb. 

4.  A  failure  to  aver  that -a  promissory  note  which  is  sued  on  is  due  may 
be  cured  by  exhibit  filed  with  complaint.  West  v.  Hayes,  SSI 

5.  Complaint. — Cause  of  Action. — Demurrer. — Where  the  face  of  a  complaint 
shows  a  cause  of  action  in  a  third  person ,  and  not  in  the  plaintiff,  it 
is  bad  on  demurrer  for  want  of  facts.  Sinter  v.  Floyd,  391 

6.  Written  Instrument. -Exhibit.— Practice.— -Under  section  362,  R.  S.  1 8S1, 
-   it  is  only  where  the  complaint  is  founded  on  a  written  instrument 

that  the  tiling  of  a  copy  as  nn  exhibit  makes  it  a  part  of  the  record. 

flimn  v.  Sims,  317 

7.  Same. — improper  Exhibit  will  not  Aid  Complaint. — Where  a  writing 
which  is  not  the  foundation  of  the  action  is  filed  with  the  complaint  ns 
an  exhibit,  it  can  not  be  looked  to  lo  supply  an  omitted  averment,  or  to 
otherwise  aid  the  complaint.  lb. 

8.  Complaint. — Transcript  of  Judgment. — Lien  on  Real  Estate.. — Foreclosure  of 
Lien.— Defence  or  Disclaimer. — A  complaint,  averring  that  the  plaintiffs 
became  the  owners  of  certain  real  estate  through  the  foreclosure  of  a 
mortgage  executed  in  18T4,  and  the  purchase  of  the  same  by  the 
plaintiffs'  ancestor  on  the  sale  under  the  decree  in  1879  ;  that  in  1877 
the  defendant  filed  a  transcript  of  a  judgment  against  the  mortgagor 
in  the  office  of  the  clerk  of  the  circuit  court  of  [lie  proper  county,  and 
the  same  became  a  junior  lien  upon  the  real  estate  covered  Ijv  the 
mortgage,  and  praying  that  said  judgment  lien  be  foreclosed  and 
forever  barred,  etc.,  sufficiently  shows  that  the  defendant  was  assert- 
ing such  a  lien  or  claim  against  the  land  as  called  for  a  defence  or 
disclaimer.  American  Ins.  Co.  v.  Gibson,  336 

9.  Practice.— Deject  cf  Parties. — Demurrer. — Answer. — A  complaint  which 
does  not  show  npon  its  face  that  there  is  a  defect  of  parties  is  not  bad 
on  demurrer  for  that  cause,  and  if  such  defect  exists  it  should  be 
shown  by  answer.  lb. 

10.   Complaint  Good  as  la   Part  of  Relief  Asked. — Demurrer.— A  complaint 
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which  is  sufficient  as  to  part  of  the  relief  asked  will  repel  a  demurrer 
although  insufficient  as  to  other  relief.  CtUbertton  v.  Mumon,  451 

11.  Practut. — Recovery  Secundum  Allegata  et  Probata.— A  plaintiff  must  re- 
cover on  the  theory  on  which  hU  complaint  proceeds  or  not  at  all. 

LouimQU,  etc,  R.   W.  Co.  v.  Godman,  490 

12.  &au.— "To   Maintain,"  Signification  of.— The  verb  "to  maintain,"  in 

E leading,  signifies  lu  support  what  has  already  been  brought  into  ex- 
tence.  lb. 

13.  Payment — An  answer  alleging  payment  in  full  of  the  claim  sued  on 
is  good  on  demurrer,  although  pleaded  with  other  matter  which  is  im- 
proper. Johnson  v.  Breedlove,  521 

14.  Same. — Sufficiency  of  Pita  of  Payment. — In  a  plea  of  payment,  it  is  suffi- 
cient to  allege  payment  generally,  without  stating  the  amount  paid, 
the  date  of  payment  or  the  person  to  whom  made.  lb. 

16.  Same, —  Payment  by  Administrator. —  Application  of  Money. —  Principal 
and  Surety. — An  answer  by  one  claiming  to  be  surety  only,  that  the 
plaintiff  had  been  fully  paid  by  money  received  from  the  estate  of  the 
principal  debtor,  and  with  the  administrator's  consent,  sufficiently 
shows  that  the  administrator  agreed  that  the  money  so  received  should 
be  so  applied.  lb. 

16V  Complaint  Charging  Negligence. — Motion  to  Matt  More  Specific — Practice. 
— An  objection  that  the  averments  of  a  complaint  charging  negligence 
are  not  sufficiently  specific,  must  be  taken  by  a  motion  to  make  more 
specific    It  is  not  a  cause  for  demurrer. 

Cincinnati,  etc.,  R.  W.  Go.  v.  Gaines,  526 

17.  Answer. — Oram  Complaint — A  single  pleading  can  not  perform  the  two- 
fold function  of  an  answer  in  bar  and  a  crass  complaint. 

Conger  v.  Miller,  532 

18.  Same. — A  cross  complaint,  like  a  complaint,  must  be  good  within  and 
of  Itself,  without  aid  from  other  pleadings  in  the  cause.  lb. 

POOR. 
See  County  Commissioners,  2,  3 ;  Township  Trustee,  3,  4. 
PRACTICE. 
Bee  Appeal;  Billof  Exceptions;  Chanbeof  Venue;  Costs;  Countt 
Commissioners,  1 ;  County  Superintendent,  6,  6 1  Criminal  Law  j 
Decedents'  Estates;  Demurrer  to  Evidence;  Divorce;  Drain- 
age; Evidence,  3,  4,  10,  11,  13  to  17,  19  to  22,26,30;  Highway; 
Instructions  to  Jury-,  Judgment,  1  to  7;  Jurisdiction,  2,3;  Ma- 
licious Prosecution;  Pleading;  PromissoryNote,6;  Receiver,  1; 
Sale,  2;  Special  Fisdino;  Supreme  Court. 

1.  Harmlai  Error. — Where  the  ultimate  judgment  is  one  of  which  the 
appellant  can  not  complain,  intermediate  errors  are  harmless. 

Bothuxll  v.  MiUitan,  162 

2.  When  Bitot  in  Erduding  Evidence  Cured  by  Withdrawing  Objection  to  Ad- 
mvoion. — Where  evidence  is  excluded  on  objection,  but  immediately 
thereafter  the  objection  is  withdrawn  to  the  only  part  of  it  which  is 
material,  the  error,  if  any,  is  cured,  although  the  party  offering  the 
evidence  declines  to  avail  himself  of  the  concession. 

Campbell  v.  Hunt,  210 

3.  Judgment  Non  Obstante  Veredicto.—  Under  the  civil  code  of  this  State,  a 
motion  for  judgment  non  obstante  veredicto,  or  for  judgment  on   the 

(leadings,  can  only  be  made  bv  the  party  against  whom  the  verdict 
as  been  fonnd.    Section  566,  R.  S,  1881.  Brovn  v.  Searle,  SIS 

4.  Same. — Special  Finding. — General  Verdict. — If  the  special  findings  are 
not  inconsistent  with  the  general  verdict,  the  latter  will  stand.       lb. 
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5.  latjxuehmeat  ef  Witness. — Corroboration. — It  is  for  the  jury  to  determine 
whether  the  evidence  in  corroboration  of  a  witness  should  outweigh 
the  impeaching  evidence,  Pennsylvania  Co.  v.  Marion,  tfJfl 

6.  Demurrer  to  Paragraph  of  Answer  Jointly. — A  demurrer  to  several  para- 
graphs of  answer  jointly  will  be  properly  overruled  if  one  paragraph 
is  good.  Stale,  ex  rtL,  v.  tanrote,  US  ' 

7.  Judgment  non  Obstante  Veredicto. — Judgment  can  not  be  rendered  noti 
obstante  on  answers  to  interrogatories  returned  by  the  jury  with  their 
general  verdict,  unless  the  former  are  inconsistent  with  the  verdict. 

Day  v.  Henry,  324 

8.  Judgment  on  Sod  Pleading. — Where  the  record  affirmatively  shows  that 
the  judgment  rests  upon  two  pleadings,  one  of  which  is  bad,  it  will 
be  reversed  for  a  new  trial.  Walker  v.  Heller,  327 

9.  Evident*.— Motion  to  Strike  Out  Testimony.— Where  a  motion  to  strike 
out  testimony  is  made,  and  the  adverse  party  consents  that  it  be  sus- 
tained, after  which  the  motion  is  withdrawn,  but  the  court,  upon  the 
request  of  such  adverse  party,  strikes  out  all  the  testimony  objected 
to  by  the  motion,  the  party  making  the  motion  can  not  complain 
of  the  action  of  the  court,  and  the  original  admission  of  the  testimony 
is  not  available  error.  Louisville,  etc.,  B.  W.  Co.  v.  Faltty,  409 

10.  Same. — General  objections  to  testimony,  on  the  ground  that  the  same 
is  incompetent  and  immaterial,  present  no  available  questions  entitled 
to  consideration  on  appeal.  lb. 

11.  Pleading. — Where  the  complaint  Is  bad,  the  overruling  of  a  demur- 
rer to  an  insufficient  answer  is  not  available  error.  Beeves  v.  Howes,  435 

12.  Dismissal  of  Appeal — Bill  of  Exceptions. — rt  is  only  where  a  motion 
to  dismiss  an  appeal  rests  upon  matters  not  apparent  on  the  face  of 
the  record  itself  that  a  bill  of  exceptions  is  necessary  to  present  it. 

Freshovr  t.  Logansport,  etc.,  T.  P.  Cb\,  fSS 

13.  Pleading. — Harmless  Error. — Where  it  affirmatively  appears  on  the  face 
of  the  record  that  the  judgment  rests  on  a  good  paragraph  of  a  plead- 
ing, au  error  in  overruling  a  demurrer  to  a  badpajagraph  is  harmless. 

Traeewell  v.  Farnsley,  497 

14.  Jury  may  Take  Pleadings  to  Jury-Boom. — It  is  not  error  to  permit  the 
jury  to  take  with  them  to  the  jury-room  the  pleadings  in  the  cause. 

Shulse  v.  Me  Williams,  SIS 

15.  Venire  de  Novo. — Where  the  answer  of  one  of  several  defendants  ten- 
ders an  issue  which,  if  found  in  his  favor,  is  conclusive  against  the 
plaintiff  as  to  all,  and  a  general  verdict  for  such  defendant  alone  is 
returned,  a  renin  de  ihh'o  will  not  be  granted,  notwithstanding  there 
are  issues  with  the  other  defendants  upon  which  no  finding  is  made. 

Johnson  v.  Breedlore,  521 

16.  Same. — Harmless  Error. — An  "  answer"  to  a  motion  for  a  venire  de  novo 
is  unknown  to  the  practice,  and  when  made  should  be  stricken  out, 
but  a  failure  to  strike  it  out  is  not  available  to  reverse  the  judgment 
where  no  harm  resulted.  *  lb. 

17.  Ineti-uetion*  to  Jury. — A'ot  Error  to  Bead  Complaint  to  Jury. — The  trial 
court  may,  without  error,  read  the  complaint  in  the  action  to  the  jury 
in  the  course  of  its  instructions.  Cltniser  v.  Buetman,  5SS 

18.  Some.— Bill  of  Exceptions.— Motion/or  New  Trial.— Practice.— Recitals  in 
a  motion  for  a  new  trial,  or  of  the  clerk,  can  not  perform  the  office  of 
any  statement  required  to  be  incorporated  in  a  bill  of  exceptions.  lb. 

PRESUMPTION. 
See  Common  Law;  Cousty   Superintehdent,  S;   Crimixal  Law,  39; 
Gravel  Road,  3;  Negligence,  1;  Personal  Property;   Rail- 
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road,  9,  17;  Real  Estate,  7 ;  Special  Finding,  1,2;  Supreme 
Court,  2,  4 ;  Watercourse,  1,  % 

PRINCIPAL  AND  AGENT. 

See  Railroad,  21,  22. 

1.  -  One  Acting  at  Agent  vrtihout  Authority  it  Liable  <fa  Principal. — Where  ope 

person  assumes  to  act  as  toe  agent  of  another,  but  without  authority 
to  do  bo,  he  makes  himself  personally  liable  as  a  principal  in  the 
transaction.  TerwiUiger  v.  Murphy,  St 

2.  Book-keeper.- —  TrvM. — Embettiemeni. — A  book-keeper  or  salesman,  who 
receives  the  money  of  his  employer  by  virtue  of  his  employment, 
receives  it  in  a  fiduciary  capacity,  and  if  he  fraudulently  appropri- 
ate* it  to  his  owd  use,  he  U  guilty  of  a  breach  of  trust. 

Riehl  V.  Evantviiie  Foundry  Ans'n,  70 

3.  Same. — Property  Purzhated  with  EmbeaUd  Money. — Equity. — Where  an 
agent,  in  violation  of  his  trust,  uses  the  money  of  his  principal  in  the 
purchase  of  property,  the  law  implies  a  trust  in  favor  of  the  principal, 
and  equity  will  subject  such  property  to  the  latter's  claim  as  against 
either  a  volunteer  or  a  fraudulent  grantee.  lb. 

4.  Same,— Judgment  Jar  Amount  Due  in  Ezeet*  of  Value  of  Property.— The 
beneficiary  can  not  follow  the  trust  into  the  property  purchased  by 
the  agent,  and  also  compel  payment  of  the  money  from  the  latter ;  but 
he  may  obtain  a  judgment  for  the  sum  remaining  due  after  deduct- 
ing the  value  of  the  property,  and  in  one  action  secure  both  equitable 
and  legal  relief.  lb. 

5.  Purchase  by  Confidential  Agent  of  Principal'*  Properly. — Where  one,  while 
occupying  the  relation  of  general  confidential  business  agent  of  an- 
other;  is  requested  by  the  latter  to  find  a  purchaser  at  a  fixed  price  for 
certain  land,  but  being  unable  to  do  so  proposes  to  buy  the  property 
himself  at  that  price,  at  the  same  time  communicating  to  his  princi- 
pal all  the  facts  within  his  knowledge  about  the  land  and  its  value, 
misrepresenting  or  concealing  nothing,  and  a  sale  is  accordingly 
made  to  him, -the  price  paid  being  at  the  time  a  fair  one,  such  sale  is 
valid.  Rochester  v.  Levering,  S68 

6.  Same. —  Burden  on  Agent  to  Show  that  Sale  was  Fair. — When  the  sale  is 
seasonably  attached,  the  burden  is  on  the  agent  to  show  that  the  bar- 

tain  was  fair  and  equitable,  that  he  gave  all  the  advice  in  his 
now  ledge  pertaining  to  the  matter,  and  that  there  was  no  suppres- 
sion or  concealment  which  might  have  influenced  the  conduct  of  the 
principal.  lb. 

7.  Same,— Agreement  to  Lay  Out  inta  Lot*. — Payment  from  Proceed*. — A  writ- 
ing, executed  by  the  agent  as  evidence  of  his  obligation  for  the  pur- 
chase-price, stipulating  that  he  is  to  lay  the  land  out  into  town 
lots,  but  specifying  no  time,  and  to  pay  the  agreed  price,  with  a  cer- 
tain rate  of  interest,  out  of  the  proceeds  of  the  sales  of  said  lots,  in 
money  or  promissory  notes  taken,  is  not  so  contingent  or  unfair  as  to 
Invalidate  the  sale.  '  lb. 

8.  Same.-  -Subsequent  Trantaetion*.— The  sale  of  the  land  can  not  be  af- 
fected by  independent  dealings  which  were  had  afterwards,  and  which 
had  no  relation  to  the  principal  transaction.  lb. 

9.  Same. — lnturan.ee  of  Principal"*  Property  in  Company  Represented  by  Agent. 
— Where  the  general  business  agent  of  another  is  also  the  agent  of  an 
insurance  company,  and  in  the  latter  capacity  writes  insurance  upon 
the  property  of  his  principal,  but  with  such  knowledge  on  the  part 
of  the  company  as  would  make  the  policies  valid,  or  at  most  merely 
voidable,  he  is  entitled  to  be  reimbursed  for  the  premiums  paid  hv 
him.  lb. 


10.  Same. — Forfeiture  of  Compensation  far  Servient. — Mere  errors  of 
ment  on  the  part  of  an  agent  while  managing  lib  principal' 
nesH,  or  omissions  which  do  not  amount  to  misconduct  ur  culpabh 

Tb. 


negligence,  do  not  work  a  forfeiture  of  the  agent's  right  to  compensa- 


11.  Same. — Interest. — Where,  in  order  to  meet  the  calls,  it 
amounts,  of  his  principal  upon  him,  it  is  necessary  that  an  agent— 
who,  as  it  is  received,  mixes  his  principal's  money  with  his  own  and 
uses  it  in  his  business — shall  keep  money  available,  he  is  not 
chargeable  with  the  highest  obtainable  rate  of  interest  on  the  sunu 
remaining  in  hie  hands,  butlega^interest  only.  Jb. 

12.  Same. — Agent's  Liability  for  Loss.--  An  agent  who,  by  neglect  and  want 
of  diligence,  fails  to  collect  money  of  his  principal  loaned  by  him, 
is  liable  for  the  loss.  lb. 

,       t  Without  Relief.— T>-uit  Fundt.— Under  section  677,  B. 
.  a  judgment  without  relief  against  an  agent,  in  favor  of  his 
principal,  for  money  for  which  he  is  liable  as  a  trust  fund,  is  proper. 

PRINCIPAL  AND  SURETY. 

See  Married  Woman,  I ;  Pleading,  15. 
1.   Liability  of  Surety. — A  surety  will  not  be  held  beyond  the  terms  of  his 
engagement,  but  the  latter  must  be  reasonably  interpreted. 

Jnnn  v.  KUbum,  113 
1.   Same. — Contract. — Bond  for  Performance  of. — Sureties  in  a  bond  given 
to  secure  the  performance  of  a  contract  are  presumed  to  have  con- 
tracted with  knowledge  of  and  reference  to  the  terms  of  such  con- 
tract, and  they  are  bound  by  it  if  valid.  lb, 

3.  Contract. — CanetnictUm  of. — Intention  of  Parlies. — Courts  will  give  a  writ- 
ten contract  such  a  reasonable  construction  as  will  make  it  effective 
according  to  the  intention  of  the  parties,  and  for  this  purpose  it  must 
be  considered  as  a  whole.  lb. 

4.  Sunt — Uncertainty.— Surphtage.— Surttiafar  Performance. — A  contract 
to  do,  according  to  specifications,  all  of  certain  kinds  of  work  on  the 

line  of  a  railroad,  "  in  the  county  of ,  State  of  Indiana,"  and 

"  that  the  work  embraced  in  this  contract  shall  be  prosecuted  with 
such  force  and  at  such  places  "  as  the  other  party  may  direct,  is  not, 
taken  as  a  whole,  void  for  uncertainty  in  not  naming  the  county, 

as  the  words  "county  of ,"  may  be  rejected  as  surplusage, 

and  the  contract  given  effect  and  made  binding  on  sureties  for  per- 
formance. •  lb. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 
See  Change  of  Venue,  2,  4. 


See  County  Commissioners,  4  ;  Judgment,  9 ;  Jurisdiction,  3. 
PROMISSORY  NOTE. 
See  Attorney  and  Client  ;  Evidence,  12;  Married  Womak,  1,2;  No- 
vation; Parent  and  Child;  Pleading,  4;  Supreme  Court,  8; 
Tender. 
1.*  Payment. — Question  of  Fact.— Whether  a  transaction  between  the  holder 
of  a  promissory  note  and  the  person  who  pays  the  money  therefor  is 
of  such  a  character  as  to  constitute  a  payment  that  will  operate  to 
extinguish  the  debt,  is  generally  a  question  of  fact. 

Binfurd  v.  Adams,  41 
2.   Same.—  Transfer  of  Not*.— Contract— Payment  is  the  discharge  of   a 
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debt,  and  is  not  a  contract.     The  purchase  of  a  note 

sale   requiring  the   mutual   assent,   either   express  or  implied,  of  a 

buyer  and  seller,  and  a  consideration.  lb. 

3.  Same. — Agreement  with  Maker. — Where  a  third  person,  at  the  request 
of  the  maker,  pays  to  the  holder  of  a  promissory  note  the  amount 
due  thereon,  and  receives  the  note,  his  agreement  with  the  maker  can 
not  be  considered  in  determining  whether  the  note  was  purchased  or 
paid  off.  lb. 

4.  Pleading  Unliquidatett  Damage*  m  Set-Off. — Malicious  Prosecution  of  Ciril 
Action. — To  a  complaint  on  :i  promissory  note  an  answer  that  the 
plaintiff  had  maliciously  and  without  cause  procured  the  prosecution 
of  a  civil  action  against  the  defendant  which  was  still  pending,  and 
that  he  had  been  and  would  be  put  to  great  cost  and  expense  in  de- 
fending such  action,  whereby  the  note  in  suit  had  been  fully  satisfied, 
is  bad.  West  v.  Hayes,  -251 

6.  Negotiability. — Commercial  Paper. — Time  of  Payment — i\vrMUm  «*  Sole 
for  Ertewdon. — A  note,  although  payable  in  a  bank  in  this  State 
'  twelve  months  after  date,  is  not  negotiable  as  an  Inland  bill  of  ex- 
change when  it  contains  a  provision  that  "  the  payee  or  his  assigns 
may  extend  the  time  of  payment  from  time  to  time  indefinitely,  as  he 
or  they  may  see  fit,"  as  the  time  of  payment  is  not  certain  and  un- 
conditional; and  in  an  action  on  such  note  defences  may  be  made  ns 
in  actions  on  other  non -negotiable  paper.  Olidden  v.  Henry,  27$ 

6.  Same. — Ptea  in  Abatement. — Practice. — The  defence  of  an  extension  of 
time  of  payment' of  a  promissory  note  should  be  made  as  a  plea  in 
abatement,  and  under  the  statute  [section  366,  R.  S.  1881,)  it  can 
not  be  pleaded  with,  but  must  precede,  an  answer  in  bar.  lb. 

7.  Bona  Fide  Haider. — Nominal  Consideration.—- The  mere  nominal  consid- 


eration  of  one  dollar  is  not  sufficient  to  c 

ProetO 

n  a  bona  fide 

holder  of  a  note. 

v.  Colt,  S?3 

Same. —  Equitable.  Aseit/nment. — As  against 

one  who  has  a  ; 

rior  equita- 

ble  assignment,  a  party  who  has  paid  r 
promissory  note,  and  agreed  to  pay  a 
proceeds  that  he  may  realize  from  it,  ii 

note.  i  o. 

9.  Same.~Sel-Off.~Mul'uality. — Mutuality  is  essential  to  the  validity  of 
a  set-off,  anu  the  claim  asserted  as  a  set-off  must  be  held  by  the  party 
who  pleads  it,  and  not  by  him  and  another  jointly.  1  a. 

10.  Same. — Equitable  Omsiderat ion.— Huxband  and  Wife. — Parent  and  Child. 
— The  promise  of  a  husband,  who  has  borrowed  money  from  his  wife, 
to  pay  it  to  her  children,  is  an  equitable  consideration  which  will 
support  the  assignment  of  a  promissory  note  from  the  husband  to 
one  of  such  children.  lb. 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  32. 
QUIETING  TITLE. 
See  Coots;  Taxes,  IS. 

1.  Cross  Complaint. — Suffeitnq/ nf. — A  cross  complaint  to  quiet  title  which 
does  not  so  describe  the  real  estate  that  it  can  be  ascertained,  except 
by  reference  to  the  other  pleadings  in  the  case,  and  does  not  aver  that 
the  opposite  party  claims  any  adverse  interest,  nor  that  his  claim  is 
unfounded  or  a  cloud  upon  the  cron  complainant's  title,  is  bad  on  de- 
murrer. Gmjer  v.  Miller,  598 

2.  Same. — Partition. — Quart,  whether  a  cross  complaint  to  quiet  title  to 
real  estate  is  a  proper  pleading  in  an  action  merely  for  partition,  lb. 


QUITCLAIM. 

See  Deed,  1. 

RAILROAD. 

Damages;  Evidence  18;  Negijgetjcb. 

1.   Ejecting  Pauengerfram  Train. — Liability  o/  Company.— A  railroad  com- 


Eany  in  liable  to  one  who  has  been  ejected  with  unnecessary  force    . 
•oiii  a  train  by  the  conductor,  although  t,'      '     *      '     '  '     ' 

pel  such  person  and  to  use  reasonable  lore 


Chisago,  etc,  B.  R.  Co.  r.  Bilk,  IS 

2.  Same. — Degree  of -Forte. — The  degree  of  force  is  not  to  be  determined  by 
results  only,  but  other  facts,  such  as  the  resistance  made  by  the  pas- 
senger, must  be  taken  into  consideration.  lb. 

3.  Same. —  Complaint, — Where  a  complaint  proceeds  upon  the  theory  that 
unnecessary  force  was  used  in  ejecting  the  plaintiff,  it  must  state  such 
facts  as  show  that  the  act  of  the  conductor  was  unlawful,  i.  e.,  by 
alleging  facts  showing  that  the  force  employed  was  unnecessary.     lb. 

4.  Same. —  Wrongful  Expulsion. — An  action  may  be  maintained  against  a 
railroad  company  by  one  who  has  been  wrongfully  ejected  from  a 
train,  without  regard  to  the  degree  of  force  used  in  the  expulsion.  lb. 

6.  &ime. — Stopping  at  Statiow. — Rvta  of  Company. — Rights  of  Pasnengert. — 
A  passenger  has  no  right  on  a  train  which,  under  the  rules  of  the  com- 
pany, does  not  stop  at  the  station  for  which  he  purchased  a  ticket  76. 

6.  Same. — Complaint,— A  complaint  by  a  ticket-holder  for  wrongful  ex- 
pulsion must  aver  that,  under  the  rules  of  the  company,  the  train  on 
which  he  took  passage  should  stop  at  the  station  named  on  his  ticket.  lb. 

7.  Negligence.— Action  for  Injury. — Proximate  Cause.— In  an  action  against 
a  railroad  company  to  recover  damages  for  injuries  caused  by  its 
alleged  negligence,  the  complaint  must  not  only  charge  the  defend- 
ant with  the  negligent  acts,  whether  of  commission  or  omission,  but 
also  show  with  reasonable  certainty  that  such  acts  were  the  direct  or 

■gh,  etc,  R.  W.Co.v.  Conn,  64 


proximate  cause  of  the  accident  or  inuir 
HKstur. 


8.  Same.~Allegatian  of  Negligence.— In  such  case,  the  allegation  in  the 
complaint,  that  the  defendant,  with  gross  negligence  and  in  a  careless 
and  reckless  manner,  caused  one  of  its  locomotives,  then  and  there 
operated  by  its  servants  and  agents,  to  rapidly  approach  the  street 
crossing  where  the  accident  occurred,  without  having  the  headlight  lit 
in  said   locomotive,  and  without  giving  any  reasonable,  timely   or 

Eoper  warning,  notice  or  signal  of  its  approach,  either  by  ringing  the 
If  or  blowing  the  wWtle  at  a  safe  and  reasonable  distance  from  said 
crossing,  fails  to  show  that  the  accident  or  injury  was  caused  by  the 
negligence  of  the  defendant.  lb. 

9.  Same.— Contributory  Negligence. — Premmvtvm. — Where,  from  the  spe- 
cific facts  alleged  in  a  complaint,  it  might  well  be  presumed  that  the 

Slain  tiff  was  guilty  of  contributory  negligence, yet  such  presumption 
i  one  of  fact,  and  will  not  be  allowed  to  overcome  or  outweigh  the 
positive  averment  of  plaintiff  to  the  contrary.  lb. 

10.  Duty  of  Company  at  to  Safety  of  Employee!. — It  is  the  duty  of  a  railroad 
company  to  so  construct  and  maintain  its  roadway  and  appendages, 
and  its  overhead  structures,  that  its  employees  can  perform  the  labor 
required  of  them  with  reasonable  safety. 

Baltimore,  etc,  R.  R.  Co.  v.  flomin,  88 

11.  Some. — Lav  Bridge. — Liability  for  Injury  to  Employee  Cauecd  by. — Where 
a  railroad  company  has  constructed  and  maintains  a  bridge  over  its 

Vol.  104.— 41 
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track  with  knowledge  that  it  ia  of  insufficient  height  and  dangerous  to 
its  em  plojeea  in  the  discharge  of  their  duties,  it  is  liable  to  a  brake- 
man,  ignorant  of  the  danger,  who  is  injured  while  passing  under  such 
bridge  in  the  performance  of  his  duties.  lb. 

12.    Liability  to  Third  Penont  for  Slock  Kitted  at  Private  Crominge.— Where, 
for  the  convenience  of  a  farmer  whose  lands  lie  on  both  sides  of  a 


railroad,  gates  are  pat  in  the  fence  on  each  aide  of  the  track  for  a 
private  crossing,  he  assumes  the  risk  of  all  increased  danger  result- 
ing therefrom,  and  as  to  him  the  track  will  be  considered  as  having 
been  securely  fenced  as  the  statute  (section  4031,  R.S.  1881)  requires ; 
-  but  as  to  all  other  persons  the  railroad  company  is  bound,  at  its  peril, 
to  keep  the  gates  closed.  Wabash  It.  W.  Co.  v.  Williamson,  164 

15.  Same.— Cattle- Pitt. — Quart,  whether  a  railroad  company  can  relieve 
itself  from  liability  to  all  persons  for  killing  stock  at  a  strictly  pri- 
vate crossing  by  putting  in  cattle-pits  and  other  safeguards,  either 
instead  of  or  in  addition  to  gates  in  its  fences?  lb. 

14.  2fegligenee.-*Stepping from  Moving  Train. — Defective  Depot  Platform. — A 
complaint  against  a  railroad  company  by  a  passenger  who  was  in- 
jured in  stepping  from  aslowly  moving  train  u pon  the  pi  atform  of  a  reg- 
ular station,  alleging  that  the  platform  "  had  been  suffered  to  get  out 
of  repair  and  wholly  unsuitable  for  the  reception  of  passengers,"  and 
that  it  had  settled  down  in  the  center,  forming  an  incline  which 
caused  the  plaintiff  to  slip  and  fall  under  the  train,  of  which  defect 
the  plaintiff  had  no  knowledge,  is  not  sufficient. 

Pennsylvania  Co.  V.  Marion,  tS9 

16.  Same. — Degree  of  Car*  as  to  Platformt  and  Approaches — With  respect  to 
its  platforms  and  approaches,  a  railroad  company  ia  only  held  to  that 
reasonable  degree  of  care  which  in  demanded  of  individuals  upon 
whose  premises  others  come  by  invitation  or  inducement  for  the  trans- 
action of  business.  lb. 

16.  Same, — Evidence  as  to  Condition  of  Platform  After  Injury. — Evidence  as 
to  the  condition  of  the  platform  some  time  after  the  injury  is  not  ad- 
missible, unless  it  be  shown  that  its  condition  is  substantially  the 
same  as  at  the  time  of  the  injury.  lb. 

ligenee. —  Broken  Sail. —  Preemption. —  Burden  of  Procf. — Where  a 
.  by  the  breaking  of  a  rail,  is  thrown  from  the  track,  resulting  ia 
injury  to  a  passenger,  a  presumption  of  negligence  arises  against  the 
railroad  company,  which  it  muBt  rebut  by  clear  and  explicit  proof 
that  the  accident  could  not  have  been  avoided  by  the  utmost  skill 
and  care,  and  as  to  showing  the  facts  essential  to  negative  such  pre- 
sumption the  burden  is  on  the  company. 

Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  S64 

18.  Sime. — Breaking  of  SuctaevK  Bail*  at  Same  Place. — Intimation  to  Jury. — 
In  an  action  against  a  railroad  company  to  recover  damages  for  an 
injury  caused  by  an  accident  resulting  from  a  broken  rail,  an  instruc- 
tion to  the  jury,  that  if  they  find  from  the  evidence  that  such  rail  had 
been  put  down  in  place  of  another  which  had  broken  the  same  morn- 
ing at  the  same  place,  they  might  'consider  this  fact  in  determining 
whether  the  rail  which  caused  the  accident  was  a  good  one,  and 
whether  it  was  properly  and  carefully  put  down,  is  proper.  lb. 

19.  Same. — Instruction  as  to  Meaeure  of  Damages.^— Province  of  Jury. — In  an 
action  for  personal  injury,  an  instruction  to  the  jury  that  in  estimat- 
ing damages  they  may  consider  past  and  future  suffering,  the  value 
of  time  lost,  or  likely  to  be  lost,  whether  the  injury  is  likely  to  be 
permanent  or  not,  and  its  probable  effect  upon  tbe  future  health  of  the 
party,  nnd  upon  all  the  facts  ascertain  the  extent  of  the  injury  and 
award   such  damages  as  in  their  judgment  "  will  compensate,  so  far 


INDEX.  643 

as  money  can,"  for  such  injury,   is  not  erroneous  as  invading  the 
province  of  the  jury.  lb. 

20.  Common  Carrier. — Liultitily  for  Baggage. — Rata  of  Company. — A  rule  by 
a  rails-ay  company,  that  a  person,  intending  to  become  a  passenger. 
shall  purchase  a  ticket  or  pay  fare  before  the  company  receives  and 
becomes  responsible  for  his  baggage,  is  a  reasonable  regulation,  but 
if  no  such  rnle  is  adopted,  or,  being  adopted,  is  not  observed  by  its 
agents,  or  if,  notwithstanding  such  rule,  a  trunk  is  received  as  bag- 
gage, trusting  to  the  honesty  of  the  owner  to  purchase  -a  ticket  or 
passage  upon  the  train  upon  which  the  trunk  is  to  go.  such  company 
will  be  liable  for  its  loss  to  an  owner  who  has  acted  in  good  faith, 
whether  such  loss  occurred  before  or  after  the  arrival  and  departure 
of  the  train,  or  before  or  after  the  purchase  of  a  ticket  or  the  pay- 
ment of  fare.  Lake  Shore,  etc.,  R.  W.Co.  v.  .Foster,  SOS 

21.  Same. — Agent — Notice  to  Third  Person. — Where  a  baggageman  is  the 
agent  of  a  railway  company,  with  general  authority  to  receive  the 
baggage  of  persons  intending  to  go  upon  the  company's  train,  and  does 
receive  baggage  in  violation  of  the  rules  and  regulations  of  the  com- 
pany, the  latter  will  be  liable  for  the  loss  of  such  baggage  to  the 
owner  who  has  delivered  the  same  in  good  faith  within  a  reasonable 
time  before  the  departure  of  the  train,  unless  the  existence  of  such 
rules  is  brought  to  (he  knowledge  of  such  owner.  lb. 

22.  Same. — Restrictions  upon  Agent' i  Authority. — Restrictions  upon  an  agent's 
apparent  authority  are  not  binding  upon  third  persons,  where  there 
is  nothing  to  put  them  on  inquiry  as  to  the  extent  of  his  actual  au- 
thority. IK 

23.  Common  Carrier. — Refusal  to  Receive  and  Carry  Cattle. — Delivery  for  Trans- 
portation.— Where  cattle  intended  for  shipment  are  placed  in  a  rail- 
road company's  stock-pens  at  a  station  on  its  road,  the  refusal  of 
such  company  afterwards  to  receive  and  carry  such  cattle,  excuses 
anv  further  delivery,  or  offer  to  deliver,  for  transportation,  on  the  part 
of'the  shipper.  Louisville,  tie.,  R.  W.  Co.  v.  Qodman,  430 

24.  Same.—Defeetice  Stoek-Pem  and  Loading  FacilUie*.— Delay  of  Train  Be- 
yond Regular  Time  to  Receive  Freight. — Evidence. — Pleading. — Evidence 
showing  no  wrong  on  the  part  of  the  railroad  company  except  a  fail- 
ure to  construct  and  keep  in  repair  a  proper  fence  around  its  stock- 
pens,  and  a  failure  to  keep  the  chute  in  proper  repair,  whereby  cattle 
intended  for  shipment  escape  from  such  pens,  and  their  loading  on 
the  car  was  delayed  until  the  train  which  was  to  carry  them  had  left 
the  station,  will  not  support  a  recovery  based  on  a  complaint  asking 
damages  for  a  refusal  to  receive  and  carry  such  cattle ;  nor  can  a  re- 
fusal to  receive  and  carry  be  predicated  upon  the  fact  that  the  train 
was  not  held  beyond  its  regular  time  until  the  cattle  could  be  loaded. 
The  ways  and  means  for  loading  being  in  proper  condition,  and  the 
duty  of  loading  being  upon  the  snipper,  it  is  his  duty  to  have  the  car 
loaded  so  that  the  train  which  is  to  move  it  may  not  be  unreasona- 
bly delayed.  lb. 


fendant's  train  approached  a  highway  crossing  without  giving  the 
required  statutory  signals  and  without  the  plaintiff's  knowledge, 
whereby  his  team  was  frightened  and  ran  away,  and  the  plaintiff, 
without  any  fault  on  his  part,  was  injured,  sufficiently  rebuts  any 
presumption  of  contributory  negligence. 

Cincinnati,  etc.,  R.  W.  Co.  v.  Qaines,  5S6 

.    Same. —  Highway  Crossing.  —  Sounding    Whistle. —  Injury    by   Frightened 

Team. — Wberea  railroad  trackerossi?s a  highway  by  an  overhead  bridge 
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and  the  plaintiff's  team  passing  beneath,  without  the  knowledge  of 
those  in  charge  of  the  train  passing  above,  is  frightened  by  the  sound- 
ing of  the  whistle  and  runs  away,  whereby  the  plaintiff  is  injured, 
the  company,  in  the  absence  of  any  showing  that  the  whistling  was 
unnecessary,  is  not  liable,  although  the  crossing  wag  known  to  be  one 
of  extraordinary  danger.  lb. 

27.  Same. — Sounding  Whittle  at  Piatt  of  Extraordinary  Danger  not  Xtgligence 
Per  Se. — Burden  of  Proof. — The  mere  sounding  of  a  locomotive  whistle, 
even  at  a  place  of  extraordinary  danger,  where  teams  are  likely  to  be 
frightenecf  thereby,  is  not  of  itself  negligence,  and  to  justify  an  infer- 
ence  of  negligence  from  such  act  the  party  having  the  burden  of  the 
issue  must  show  that  it  was  done  under  such  circumstances  as  made  it 
at  that  time  negligent.  lb. 

EAPE. 
See  Criminal  Law,  25  to  31. 
RATIFICATION. 
See  Partnership. 
REAL  ESTATE 
See  Deed;  Evidence,  6,  31;  Gravel  Road,  6  to  0;  Judgment,  10; 
Landlord  and  Tenant;  Married  Woman, 3;  Notation;  Plead- 
ing, 8;  Principal  amd  Agent,  3  to  9;   Quieting  Title;  Real 
Estate,  Action  to  Recover;  Sheriff's  Sale;  Taxes;  Water- 
course. 

1.  Description. — In  descriptions  of  real  estate,  monuments  first  control, 
then  courses  and  distances,  and  lastly  the  designated  quantity. 

Alien  v.  Kersey,  1 

2.  Same.— Deed. — Intention  of  Pariie*. — When  there  is  a  contest  between 
the  parties  as  to  what  has  passed  by  a  deed,  the  circumstances  under 
which  it  was  executed,  and  the  intention  of  the  parties,  ought  to  be 
considered.  lb. 

3.  Same, — OorenanU  of  Title. — Limitation  of. — Covenants  of  title  most  bo 
limited  to  the  estate,  as  well  as  to  the  particular  parcel  of  ground,  in- 
tended to  be  conveyed,  us  evinced  by  the  description  in  the  deed, 
when  applied  to  the  property  as  it  was  situated  at  the  time  of  the 
conveyance.  lb. 

4.  Sam*. — Seizin. — Breach  of  Warranty. — K.,  while  the  owner  of  a  lot, 
built  two  bouses  thereon,  one  of  which  was  intentionally  lapped  over 
twenty  inches  upon  the  north  half  of  said  lot.  He  subsequently  con- 
veyed the  whole  lot  to  A.  Afterwards  A.,  believing  that  all  the 
south  house  was  situate  upon  the  south  half,  conveyed  said  south  half 
to  C.  and  the  north  half  back  to  K.  By  proceedings  for  that  purpose 
against  K.  and  A.,  C.'s  deed  was  reformed  so  as  to  make  it  convey  all 
the  ground,  including  the  twenty  inches,  upon  which  the  south  house 
stood.     K.  sued  A.  on  his  covenants  of  warranty  to  recover  damages. 

Held,  that  K.,  having  knowledge  of  all  the  facts  at  the  time  of  taking lis 
deed,  and  thatC.  was  in  possession  of  the  south  house  and  the  ground 
upon  which  it  stood,  under  claim  of  title,  can  not  recover.  I  b. 

5.  Action  for  Breach  of  Covenant!  in  Deed. — Real  Parly  tn  Interest. — An 
action  for  a  breach  of  covenants  contained  in  a  deed  must  be  brought 
by  the  real  party  in  interest,  viz.,  the  person  entitled  to  the  money 
recovered  as  damages.  Sinter  v.  Floyd,  SSI 

6.  Grantor  and  Grantee. — A  party  who  has  conveyed  land  can  not  do  any* 
act  that  will  impair  or  invalidate  the  rights  of  his  grantees. 

Oily  of  Delphi  v.  Starlzman,  S4S 

7.  Deed.— -Trial  and  Truttee. — Special  Finding.— Presumption.— A  special 
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finding,  that  tbe  land  in  controversy  was  conveyed  to  the  cashier  of 
a  bank  personally,  by  an  absolute  deed  of  general  warranty ;  that  in 
the  transaction  a  promissory  note  held  by  the  bank  against  the  grantor 
was  paid  off  and  surrendered ;  that  such  conveyance  was  fully  known 
to  the  other  officers  of  the  bank  at  tbe  time;  that  neither  tlie  bank, 
during  its  existence,  nor  its  officers  or  stockholders,  assarted  any 
claim  to,  or  interest  in,  such  land  for  more  than  twenty-five  years,  nor 
until  after  the  commencement  of  this  suit ;  that  though  such  grantee 
ceased  to  be  cashier  of  the  bank  shortly  after  such  conveyance,  "  there 
was  no  such  account  as  a  real  estate  account  in  the  books  of  the  bank," 
and  that  the  plaintiffs,  who  were  the  heirs  of  the  grantee,  knew  nothing 
of  such  conveyance  until  1881,  fails  to  show  that  the  grantee  took  or 
held  the  land  in  trust  for  the  bank,  and,  in  the  absence  of  any  fact 
to  the  contrary,  the  presumption  is  that  he  paid  for  the  land  with  his 
own  persona]  means.  Hedges  v.  Keller,  479 

REAL  ESTATE,  ACTION  TO  RECOVER. 

See  Evidence,  5 ;  New  Trial. 

1.  Statute  of  Limitations.— When  Begins  to  Run.— The  statute  of  limita- 
tions begins  to  run  only  when  the  right  of  action  accrues ;  and  in  the 
case  of  a  claim  to  the  possession  of  real  estate,  the  right  of  action 
does  not  accrue  until  there  is  a  right  of  entry. 

Wright  v.  Tiekenor,  185 

2.  Same.— Sab  on  Execution  against  Husband  Alone.—  Wife's  Interest. — 
Where  land  was  sold  in  1 854  upon  an  execution  against  the  husband 
alone,  the  right  of  the  wife  to  enter  into  possession  of  the  land  did 
not  vest  until  the  death  of  her  husband,  and  an  action  may  be  brought 
within  twenty  years  from  that  time-  lb. 

3.  Same. — Intercut   Taken  fry  Purchaser. — A 
rendered  against  the  husband  alone  does  m 
wife,  bnt  only  that  of  the  husband.  i  ti. 

i.  Same.— Unrecorded  .Deed.— In  such  case  the  fact  that  the  husband's 
deed  to  the  land  was  unrecorded  can  not  deprive  the  wife  of  her  rights 
as  against  a  person  claiming  title  under  such  sale.  lb. 

5.  Action  upon  Claim  in  Fee  Simple  not  Bar  to  Action  under  Lease. — Tbe 
commencement  of  an  action  upon  a  claim  of  title  in  fee  simple 
does  not  estop  tbe  plaintiff  from  subsequently  bringing  an  action 
for  the  same  laud  on  a  claim  under  a  lease.         Campbell  v.  limit,  210 

6.  Sate  on  Judgment  against  Husband  Alone—Separate  Deed  of  Wife  to  Pur- 
chaser.—Color  of  Title.— Statute  of  Limitations.— Disability  of  Coi-erture.— 
In  1864  certain  land  belonging  to  C.  was  levied  upon  and  sold  to  sat- 
isfy a  judgment  against  him  alone.  In  1856,  his  wife  executed  a  deed, 
in  which  he  did  not  join,  to  one  claiming  under  the  sheriff 's  sale.  In' 
1S64,  C.  died,  his  wife  surviving.  Action  by  the  latter,  in  1884, 
against  a  remote  grantee  to  recover  one-third  of  the  land. 

Held,  that  while  her  deed  was  void,  it  was  sufficient  to  convey  color  of  title. 

Held,  also,  that  the  plaintiff's  cause  of  action  to  avoid  the  deed  which 
gave  color  of  title  accrued  when  her  grantee  took  possession  under 
the  deed  in  1866,  as  there  was  then  an  adverse  possession  of  all  tbe 

Held,  also,  that  the  defendant  and  his  grantors  having  been  in  possession 
more  than  twenty  years  under  color  of  title  conferred  bv  the  plain- 
tiff's deed,  the  action  is  barred  by  the  statute  of  limitations,  the 
plaintiff's  disability  of  coverture  not  postponing  the  time  when  the 
statute  began  to  run.  Wright  v.  Kleyta,  t£8 

RECEIVER. 
1.   Pleading. — Practice.  —  Ordinarily,  the  sufficiency  of  a  complaint,  in  an 


action  in  which  a  receiver  is  applied  for,  can  not  be  tested  by  demur- 
rer, or  otherwise,  at  the  time  01  the  application.  Bit/bin  v.  Boyoe,  SS 
2-  Sums. — Appointment. — Parpote  of  Action. — The  appointment  of  a  re- 
ceiver may  be  part  of  the  relief  asked  in  a  complaint  in  actions  of 
the  class  in  which  receivers  may  be  appointed,  but  it  is  doubtful 
whether  this  can  be  the  sole  purpose  of  an  action.  lb. 

3.  Same. — Artnaraiip.—  What  Receiver  mill  not  be  Appointed. — Where  a 
partnership  has  expired  by  limitation,  and  neither  partner  desires  to 
continue  the  business,  a  receiver  will  not,  on  the  application  of  one,  be 
appointed  to  settle  the  partnership  affairs,  in  the  absence  of  any 
showing  of  mismanagement  or  improper  conduct  on  the  part  of  the 
person  against  whom  the  relief  is  sought.  lb. 

4.  Interlocutory  Order. — Mutaie. — Amendment. — Where  a  receiver,  previous) 

to  a  final  settlement,  is  by  a  mistake  ordered  to  pay  out  more  money 
than  had  or  would  come  into  his  hands  as  such  receiver,  he  is  en- 
titled to  have  the  order  modified.  Rym  v.  Thomas,  69 

REDEMPTION. 

See  Taxes,  2  to  4,  9. 

RENTS. 

See  Evidence,  5. 

REPEAL  OF  STATUTE. 

See  County  Commissioners,  5;  Drainage,  4;  Taxes,  9. 

I  REPLEVIN. 

See  Animals,  2 ;  Bailment. 

RES  ADJUDICATA. 

Bee  Decedents'  Estates, 8, 9;  Drainage,  14;  Formes  Adjudication; 

Habeas  Corpus,  3;  Judgment,  8, 10. 

REVIEW  OF  JUDGMENT. 
See  Judgment,  6  to  8. 
RIGHT  OF  WAY. 

See  Watercourse,  2. 

RIGHTS  AND  REMEDIES. 

See  Cm,  1,  4 ;  Insurance,  1 ;  Statute,  1,  3. 

RIPARIAN  OWNER. 

See  Watercourse. 

SALE. 

See  Contract,  2;  Gbavel  Road,  6  to  9;  Phincifal  and  Agent,  5,  6; 

Promissory  Note,  2 ;  Read   Estate  ■   Real  Estate,  Action  to 

Recover,  2  to  4,  6  ;  Sheriff's  Sale  ;  Taxes,  1  to  4,  6  to  12. 

1.  Payment  vn  Void  Stcuritiet. — Where  a  sale  is  for  cash,  and  securities 
which  are  void,  or  prove  to  be  void,  are  taken  in  payment,  the  credi- 
tor may  sue  and  recover  on  the  original  cause  of  action. 

School  Town  of  Monticello  v.  Chant,  16S 

2.  Stone. — Question  for  Jury. — Weight  of  Evidence. — Whether  a  given  trans- 
action, in  a  controverted  case,  constitutes  a  payment,  is  a  question 
for  the  jury,  and  its  verdict  will  not  be  disturbed  on  the  weight  of  the 
evidence.  lb. 

SCHOOLS. 
See  County  Sri 
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SECRET  SOCIETY. 

See  Insurance. 

SET-OFF. 

See  Exemption,  2 ;  Promissory  Note,  4,  9. 

SHERIFF. 

See  Cor  sty  Commissioners,  4 ;  Judgment,  9. 

SHERIFFS  SALE. 

1 ;  Real  Estate,  Actios  to  Recover,  2  to  4,  6 ;  Taxes,  4. 

_,  Jta-cAaso-. — A  purchaser  at  a  sheriff's  sale  occupies  the  same 

position  as  if  he  had  purchased  the  property  from  the  debtor  at  the 
same  date  as  that  on  which  the  judgment  was  rendered. 

Wright  v.  Tichenor,  18S 

SHORT-HAND  REPORTER. 

See  Bill  op  Excefttohs,  2,  3. 

SIGNATURE. 

See  Married  Woman,  2. 

SLANDER. 

1.  Pleading. — Evidence. — In  an  action  for  slander,  where  it  is  alleged  that 
the  defendant  slandered  the  plaintiff  by  charging  that  he  swore  to 
a  lie  while  testifying  as  a  witness  in  a  case  theretofore  tried,  it  is  com- 
petent for  the  defendant  to  prove,  under  the  general  issue,  what  the, 
plaintiff  testified  to  as  a  witnesson  such  trial,  because  such  evidence 
shows  the  character  of  the  transaction  to  which  the  alleged  slanderous 
words  referred.  -Berry  v.  Money,  486 

2.  Same. — Knowledge  qf  Hearen, — Where  the  persons  who  hear  a  charge 
made  against  another  know  that  a  particular  transaction  is  referred 
to,  and  Enow  also  that  the  transaction  was  not  such  as  constituted  a 
crime,  no  action  for  slander  can  be  maintained.  lb. 

3.  Same. — Instruction. — Where  tbeslanderous  words  complained  of  charge 
the  plaintiff  in  an  action  for  slander  with  having  committed  perjury, 
in  testimony  given  in  a  cose  theretofore  tried,  and  where  the  plaintiff's 
testimony  in  such  case,  as  put  in  evidence,  shows  that  he  testified  to 
certain  things,  and  afterwards  during  the  progress  of  the  case  corrected 
his  testimony,  stating  that  he  was  mistaken  in  his  former  statements, 
an  instruction  by  the  court,  to  the  effect  that  if  the  alleged  slanderous 
words  spoken  referred  to  such  testimony,  including  the  correction 
thereof,  the  verdict  should  be  fur  the  defendant,  is  erroneous.  lb. 

A.    Open  and  Clatc. — Argumentative  Denial  Pro  Tanto. — The  plaintiff  in  an 

action  for  slander,  in  which  only  an  argumentative  denial  pro  tanto 

of  the  complaint  has  been  filed,  is  entitled  to  open  and  close  the  case 

to  the  jury.  SKuUe  v.  JUc  Witliamt,  SIS 

SPECIAL  FINDING. 

See  Practice,  4,  7 ;  Real  Estate,  7. 

1.  General  Verdict. — Judgment  Non  Obetante. — All  reasonable  presumptions 
are  indulged  in  favor  of  the  general  verdict,  while  nothing  will  be 

fireaumed  in  aid  of  the  special  findings;  and  where  the  facts  specially 
ouud  by  the  jury,  construed  together,  are  not  inconsistent,  but  may, 
upon  any  hypothesis,  be  reconciled,  with  the  general  verdict,  the  lat- 
ter must  stand.  Baltimore,  etc.,  R.  It.  Go.  v.  Roman,  88 

2.  Mud  Show  Interest  tf  Party  to  Action. — Where  a  special  finding  failB  to 
show  that  a  party,  either  personally  or  in  a  representative  capacity, 
has  any  interest  in  the  subject  of  the  action,  such  party  can  not  com- 
plain of  alleged  errors  in  the  conclusions  of  law.     Hedge*  v.  Keller.  479 


3.   Silence  at  to  Material  Fael. — Presumption. — Where  n  special  finding  is 
silent  u  to  i  fact,  the  existence  of  which  is  neeessarv  to  make  out  the 
plaintiff's  case,  the  presumption  will  be  that  such  fact  did  not  exist. 
Cincinnati,  etc.,  R.  W,  Co.  v.  Gain/a,  526 
SPECIAL  PROCEEDING& 
See  Change  of  Venue,  2,  4 ;  Divorce  ;  Drainage,  7. 
STATUTE. 
See  Affray;  Bill  of  Exceptions,  1,  4;  Change  of  Venue,  1,4;  Con- 
tract, 1,  2 ;  County  Commissioners,  2,  5,  6 ;  Criminal  Law,  1,  3, 
21,  41 ;  Decedents'  Estates,  1,  2,  4;  Divorce  ;  Drainage,  3,  4,  8, 
12,  13,  15  to  18;  Exemption,  1,3;  Gravel  Road,  1,  2,  5,6;  Habeas 
Corpus,  1;  Insane  Person,  1;    Judgment,  1,  9;    New  Trial; 
Pleading,  6;  Practice,  3;  Principal  and  Agent,  13;  Promissory 
Note,  8;  Statute  of  Frauds,  1 ;  Taxes,  1,  5,  8,  9;  Town. 

1.  Statutory  Right.—  Modt  of  Enforcing. — Where  a  statute  creates  a  new 
right,  and  prescribes  a  mode  of  enforcing  it,  that  mode  must  be  pur- 
sued to  the  exclusion  of  all  others.  Stonnt  v.  Semis,  46 

2.  Rule  of  CtmMi-uction. — In  construing  statutes,  the  prime  object  is  to 
ascertain  and  carry  out  the  purpose  and  intent  of  the  Legislature, 
and,  in  so  doing,  the  words  of  a  statute  will  be  given  their  literal 
and  ordinary  signification ;  but  if  such  a  construction  renders  the 
meaning  of  a  whole  statute  doubtful,  or  leads  to  contradictions  or 
absurd  results,  the  whole  statute  must  be  looked  to,  and  the  intent, 
as  collected  therefrom,  will  prevail  over  the  literal  import  of  terms 
and  detached  clauses  and  phrases.  lb. 

3.  PUodinu. — Private  Statute.— Private  statutes  must  be  pleaded,  as  the 
courts  do  not  take  judicial  knowledge  of  them. 

Ora-rforamUe,  etc,  T.  P.  Co.  v.  Fletcher,  97 

4.  Ride  of  Oonetrvction. — In  construing  a  statute,  courts  will  look  to  all 
parts  of  the  same  statute,  to  other  statutes,  and  to  the  general  prin- 
ciples of  law,  and  assign  such  meaning  to  the  words  of  the  statute 
construed  as  will  make  them  all  effective,  unless  by  so  Joing  the 
purpose  of  the  Legislature  will  be  defeated.  lb. 

STATUTE  CONSTRUED. 

See  Animals,  1 ;  Contract,  2;  Criminal  Law,  41;  Gravel  Road,  2; 

Statute,  2,4;  Town. 

STATUTE  OF  FRAUDS. 

See  Contract. 

1.  Parol  Representation*  as  to  Credit  of  Another.— Parol  representations  con- 
cerning the  character,  conduct,  credit,  ability,  trade  or  dealings  of 
any  otner  person,  by  one  not  a  party  to  the  transaction,  with  the  in- 
tent that  such  other  person  shall  obtain  credit  therebv,  are  within 
section  6  of  the  statute  of  frauds,  the  same  being  section  4909,  R.  S. 
1881.  Cook  v.  Churchman,  HI 

2.  Same. — Conspiracy. — Such  representations,  made  by  one  so  situate  for 
the  purpose  of  enabling  another  to  obtain  credit,  are  equally  within 
the  statute,  whether  made  as  the  result  of  a  conspiracy  or  not.       lb. 

3.  Same. — Fraudulent  Representations  Advantageous  to  Maker. — Such  repre- 
sentations are  none  the  less  within  the  statute  for  having  been  fraud- 
ulently made,  with  an  expectation  that  some  incidental  advantage 
might  flow  to  the  person  making  them  from  the  credit  induced  thereby. 

4.  Same. — Representations  at  to  Partieular  Property  and  Assets  of  Another. — 
Parol  representations  concerning  the  particular  property  and  assets  of 
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another,  made  with  a  view  to  establish  the  general  credit  and  pecu- 
niary ability  of  the  other,  are  also  within  the  statute.  lb. 
STATUTE  OF  LIMITATIONS. 
See  Criminal  Law,  20;  Pleading,  2;  Real  Estate,  Action  to  Re- 
cover, 1,  2,  6;  Watercourse,  2. 
SUBMISSION  OF  CAUSES. 
See  Supreme  Court,  3. 
SUBROGATION. 
Volunteer. — Payment  of  Claim. — Payment  of   a  claim  may  be  made  by  & 
third  person;  and  where  a  claim  is  paid  by  a  third  person  who  has 
no  existing  interest  in  the  matter,  such  payment  is  an  extinguishment 
of  the  claim,  and  such  person  is  a  mere  volunteer,  and  not  entitled 
to  subrogation.                                                             Binford  v.  J  dams,  41 
<                                 SUPREME  COURT. 
See  Appeal:  Bill  of  Exceptions;  Criminal  Law,  23,  32,  42;  Dece- 
dents' Estates,  3 ;  Dkainaue,19;  Instructions  to  Jury,  2,  3;  Ma- 
licious Prosecution,  1. 

1.  Practice. —  When  Defective  Complaint  Ourtd  by  Judgment.— Supreme  Court. — 
Where  the  defects  in  a  complaint  are  such  as  may  be  obviated  by  evi- 
dence on  the  trial,  they  will  be  held  cared  by  the  finding  and  judg- 
ment, when  questioned  for  the  first  time  by  an  assignment  of  error  in 
the  Supreme  Court.  Burlxtt  v.  Holman,  6 

2.  Instructions  to  Jury.— Presumption*  when  Evidence  not  in  Record.— Where 
the  evidence  is  not  in  the  record,  a  judgment  will  not  be  reversed  on 
account  of  instructions  given,  if  they  would  have  been  correct  under 
any  supposable  state  of  the  evidence  under  the  issues.  In  such  case, 
also,  it  will  be  presumed  that  instructions  refused  were  not  applicable 
to  the  case  made.  Baltimore,  etc,  B.  R.  Co.  v.  Rowan,  88 

3.  Submission  by  Agreement. — Dismissal  of  Appeal. — Notice  to  Co-parties. — 
Where,  on  appeal,  a  cause  is  submitted  by  agreement,  a  motion  to  dis- 
miss on  the  ground  that  notice  of  the  appeal  has  not  been  given  to 
co-parties,  comes  too  late  to  be  available.  Bark  v.  Simonson,  ITS 

4.  Sime. — Defects  in  Pleading  Supplied  by  Evidence. — Presumption. — Where 
the  defects  in  a  pleading  are  of  a  character  which  could  be  supplied 
by  the  evidence  and  cured  by  the  verdict,  the  Supreme  Court  will 

Iiresume,  in  the  absence  of  the  evidence  from  the  record,  that  such  de- 
eds were  bo  supplied  and  cured.  Brown  v.  Scarlt,  SIS 

6.  Pleading. — Consideration  of  Biding  on  Demurrer. — Evidence. — Where  a 
demurrer  is  filed  to  a  complaint  and  overruled,  the  rn ling  must  be 
considered  upon  its  own  merits,  without  regard  to  the  evidence. 

Peansybania  Co.  v.  Marion,  £39 
8.  Conelueirenes*  of  Judgment. — The  judgment  of  the  Supreme  Court  on 
appeal,  as  to  all  questions  necessarily  involved  in  the  conclusion 
reached,  rules  the  case  throughout  all  its  subsequent  stages,  and  upon 
such  questions  it  is  conclusive  upon  the  parties  and  those  in  privity 
with  them.  Forgerson  v.  Smith,  246 

7.  Same. — Aeu  Parties. — The  fact  that  a  new  party  comes  into  the  case, 
over  the  objection  of  the  other  party,  does  not  change  the  rule,  as  he 
will  be  considered  to  have  elected  to  abide  by  the  result  of  the  case  as 
if  he  had  been  in  from  the  beginning.  lb. 

8.  Pleading. — Complaint  on  Promissory  Note. — Defect  in,  Cared  by  Exhibit. — 
Assignment  of  Error. — When  questioned  first  by  an  assignment  of  error, 
a  complaint  on  a  promissory  note,  which  fails  to  aver  that  the  note  was 
due  when  the  action  was  commenced,  will  be  deemed  cured  when  the 
copy  filed  with  tbe  complaint  shows  such  fact.  West  v.  Hayes,  S51 
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9.   Erroneout  Instruction,  if  Harndeu,  will  net  Aulhorite  RewnaL — A  jndg- 
ma„i  =.;n  nn|  ^  reversed  upon  an  erroneous  instruction,  when  it 


affirmatively  appears  from  answers  to  interrogatories  that  snch  i 
Btruction  did  nut  influence  the  jury  in  making  their  verdict. 

Cleveland,  tie.,  R,  K.  Co.  v.  XaaO,  I64 

10.  Alignment  of  Error. — The  Supreme  Court  will  not  consider  any  ques- 
tion which  is  not  fairly  presented  by  the  assignment  of  errors. 

State,  tx  rtL,  v.  FanroU,  es? 

11.  Supermdeat  Brief,— Diactusmg  Qveitioni  Arieing  in  Record — Where  appel- 
lant, in  his  tuperredeaa  brief,  not  only  points  out  the  error  or  errors 
upon  which  he  relies,  as  required  by  rule  16  of  the  Supreme  Court, 
but  also  discusses  the  questions  arising  thereon  fully  and  elaborately, 
he  is  entitled  to  have  such  questions,  if  properly  saved  and  presented 
by  the  record,  considered  and  decided  without  filing  an  additional 
brief.  LomevUU,  ete.,  R.  W.  Co.  v.  Grant/vim,  S63 

12.  Bill  of  Ezoeptwru.— Omission  of  Evidence. — Where  a  bill  of  exceptions, 

Supporting  to  contain  all  the  evidence  given  in  a  cause,  shows  on  its 
ice  that  it  does  not,  the  Supreme  Court  will  not  consider  or  de- 
cide any  question  which  depends  for  its  decision  upon  the  evidence.  lb. 

13.  instructions  to  Jury. — Where  the  evidence  is  not  in  the  record,  the  Su- 
preme Court  will  not  reverse  a  judgment  on  account  of  instructions 
given  to  the  jury,  unless  they  are  so  radically  wrong  as  not  to  apply 
to  any  supposed  case  which  might  have  been  made  by  the  evidence. 

Johi&m  v.  Brtedlatx,  5tl 

14.  Unavailable  Error. — Practice. — Where  it  affirmatively  appears  that  the 
judgment  rests  on  a  good  paragraph  of  complaint,  it  will  not  be  re- 
versed because  of  an  error  in  overruling  a  demurrer  to  a  bad  para- 
graph. Cincinnati,  etc.,  R.  W.  Co.  V.  Gaines,  5t6 

SURETY. 

See-  Married  Woman,  1 ;  Pleading,  15;  Principal  and  Scrett. 

TAXES. 

See  County  Commissioners,  <J\    Drainage,  1  j  Evidence,  31 ;  Gravel 

Road,  6  to  8 ;  Towk. 

ted.— Pa, 

taxes  may  be  enforced  against  the  land  by  the  purchaser,  where  by- 
mistake  the  land  is  erroneously  and  insufficiently  described  in  his 
deed,  except  in  the  cases  provided  in  sections  6487,  6488,  R.  S.  1681, 
and  sections  6496,  6497,  R.  S.  1881,  as  amended  by  the  act  of  1883, 
Acts  1883,  p.  95.  Scott  V.  MiUikan,  75 

2.  Same.— Anion  to  Enforce  Lien,  when  Brought. — Premature  Execution  of 
Bred. — In  such  case,  a  purchaser  at  such  a  sale  mav,  after  the  expira- 
tion of  the  two  years  allowed  for  redemption,  maintain  an  action  to 
enforce  a  lien  for  the  amount  paid  ;  and  the  fact  that  the  county  audi- 
tor executed  a  deed  to  such  purchaser  a  year  before  the  expiration 
of  the  time  allowed  for  redemption,  will  not  prevent  the  enforcement 
of  the  lien, such  deed  being  on  that  account  and  by  reason  of  the  im- 
perfect description  invalid  and  ineffectual  to  convey  title.  lb. 

3.  Same. — Burden  qfJitueand  Proof. — In  such  case,  the  burden  is  not  upon 
the  plaintiff  either  to  allege  or  prove  that  the  land  was  liable  to  tax- 
ation, that  It  had  been  assessed,  that  the  taxes  were  unpaid  at  the 
time  of  the  sale,  or  that  there  had  not  been  a  redemption  from  the  sale, 
as  in  all  these  matters  the  burden  is  upon  the  party  resisting  the  en- 
forcement of  the  lien  to  show  the  contrary.  lb. 

4.  Lien  for  Taxes  Paid  while  Holding  Title.— Volunteer,— One  who,  while 
holding  the  title  to  real  estate  under  a  sheriff's  sale,  redeems  it  from 
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a  tax  sale,  and  also  pays  other  taxes  thereon,  may,  where  such  sheriff's 
sale  is  set  aside,  enforce  a  iien  for  the  taxes  paid,  as  he  can  not  be 
deemed  a  volunteer.  Harlan  v.  Jones,  167 

5.  Repair  of  Free  Turnpikes. — Oityof  EamsvUle. — Exemption  in  Charier  from 
Road  Tax.— Clause  39  of  section  30  of  the  city  charter  of  Evansville 
(Local  L.  1847,  p.  3),  which  provides  that  no  property  within  said  city 
shall  be  taxed  for  the  purpose  of  making  or  repairing  any  road  out- 
side the  city  limits,  gives  an  exemption  only  from  the  ordinary  road 
tax,  and  not  from  a  tax  levied  for  the  purpose  of  keeping  free  turn- 
pikes in  repair,  as  the  latter  class  of  roads  was  not  contemplated  at 
the  time  of  the  enactment  of  such  charter.  Read  v.  1  'eager,  195 

«.  Deed.—  Void  Sale.— Stale's  Lien.— Tho  holder  of  the  auditor's  tax  deed 
is  entitled  to  enforce  the  State's  lien,  even  if  the  sale  is  void,  except 
where  it  is  invalid  for  the  causes  enumerated  in  section  6485,  K.  S. 
1881.  (Mbertson  v.  Munson,  451 

7.  Same. — Enforcement  of  Lien. — Contract. — Agency. — Mere  representations 
by  the  vendee  of  a  tax  claim  to  the  vendor,  that  he  purchases  it  in 
the  interest  of  the  owner  of  the  land,  and  thereby  secures  it  at  a  re- 
duction on  the  sum  due,  will  not,  in  the  absence  of  an  agency  or  an 
agreement  that  the  owner  is  to  have  the  benefit  of  the  reduction,  pre- 
vent him  from  enforcing  the  lien  for  the  full  amount  due.  lb. 

8.  Sam* — /merest — Actof  March  5, 1883. — Under  sections  3  and  4  of  the  act 
of  March  5th,  1883,  the  purchaser  at  a  tax  sale,  whether  made  be- 
fore or  after  the  taking  effect  of  such  act,  is  only  entitled  to  interest 
at  the  rate  of  twenty  per  cent.  J  b. 

0.  Personal  Property.— Redemption.— Act  Repealed.— The  act  of  March  13th, 
1875,  providing  for  the  redemption  of  personal  property  sold  for 
taxes,  was  repealed  by  the  act  of  March  29th,  1881,  concerning  taxa- 
tion, which  makes  no  provision  for  redemption  from  such  sales. 


10.  Same,— Bailment— Arena**  at  Tax  Salt  of  Bailed  Property  by  Bailee.  -A 
bailee  for  hire,  in  possession,  who  is  under  no  contract  or  duty  to  pay 
the  taxes  on  the  property  bailed,  may  buy  the  same  at  a  sale  for  taxes. 

lb. 

11.  Same, — Sale  on  Christmas  Day  Valid. — A  sale  of  property  for  taxes  made 
on  Christmas  day  is  valid.  lb. 

12.  Lien  for  City  Tax  Paid  by  Purehater. — Where  one  who  has  purchased 
real  estate  at  a  tax  sale  for  non-payment  of  State  and  county  taxes, 
afterwards  pays  the  city  tax  on  such  property,  he  may,  in  a  suit  to 
quiet  title,  have  the  same  allowed  and  decreed  a  lien  on  the  real  es- 
tate as  part  of  the  original  claim  for  the  purchase-price. 

MiUikan.  v.  Ham,  498 
TELEGRAPH  COMPANY. 
Rule  Requiring  Transient  Person  Sending  Messages  to  Deposit  Money  for  Answer. 
— A  rule  of  a  telegraph  company,  that  transient  persons  sending  mes- 
sages which  require  answers  must  deposit  an  amount  sufficient  to  pay 
for  ten  words,  is  reasonable  and  valid,  and  the  company  may,  without 
liability,  refuse  to  transmit  a  message  until  the  deposit  to  pay  for  the 
answer  is  so  made.  Western  U.  TeL  Co.  v.  McOuirt,  13$ 

TENDER. 
See  Gravel  Road,  8,  9. ' 
Promissory  Note.— Attorney's  Fees.— Ansvvr.— To  a  complaint  on  a  promis- 
sory note  an  answer  to  so  much  of  it  as  seeks  to  enforce  a  stipulation 
for  attorney's  fees,  averring  a  tender  of  the  principal  and  interest  due 
on  the  note,  but  failing  to  state  the  amount  due  at  the  date  of  the 
tender,  and  that  the  sum  tendered  was  in  lawful   money,  and    not 
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showing  that  such  sum  had  been  brought  into  court  for  the  plaintiff, 

is  bad  on  demurrer.  Gou  v.  mm,  207 

TITLE. 

See    Deed;  Quieting   Title;  Real  Estate,    Actios  to  Recover; 

Township  Trustee,  1. 

TOET. 

See  County  Superintendent,  2,  3;  Malicious  Prosecution. 

TOWN. 

1.  Tcaet, — Time  of  Levy.— Statute  Construed. — Amendment  by  Implication. — 
Section  3348,  ft.  8.  1881,  in  force  since  August  17th,  1855,  requiring 
the  board  of  trustees  of  an  incorporated  town  to  determine  the 
amount  of  general  tax  for  the  vear  before  the  third  Tuesday  in 
May,  is  amended  by  implication  by  section  3262,  R.  S.  1881,  in 
force  since  March  10th,  1879,  and  such  tax  may  be  determined  within 
a  reasonable  time  after  the  adjournment  of  the  county  board  of 
equalization.    See  sections  6389  and  G398,  R.  S.  1881. 

Kratii  v.Larrew>,  SC3 

2.  S<imc. — The  words  "determine  the  amount  of  general  lax  for  the  cur- 
rent year,"  as  used  in  section  3348,  E.  a  1881,  mean  the  final  deter- 
mination of  the  board  as  to  the  amount,  assessment  and  levy.  lb. 

TOWNSHIP  TRUSTEE. 
See  County  Commissioners,  2,  3. 

1.  Title  to  Money  of  Township. — Administrator.— The  title  of  a  township 
trustee  in  the  money  for  which  he  is  held  accountable  is  a  legal  title 
only  in  a  technical  and  limited  sense,  the  money  really  belonging  to 
the  township ;  and  upon  his  death  while  in  office  the  same  limited 
title  is  transmitted  to  his  administrator.  Rowley  v.  Fair,  I  Sit 

2.  Same, — Payment  by  Administrator  of  Dteeastd  Trustee  to  Latler'e  Succes- 
sor.—  Conversion. — Identification. — It  is  the  duty  of  the  administrator 
of  a  deceased  township  trustee  to  deliver  over  such  money,  so  far  as 
the  same  can  be  identified,  to  the  successor  of  snch  trustee ;  but 
when  the  money  has  been  so  far  converted  by  the  trustee  as  to  render 
its  identification  as  the  property  of  the  township  impracticable,  no 
such  duty  exists,  except  in  the  payment  of  an  allowance  regularly 
made  against  the  estate.  lb. 

3.  Pouer  to  Employ  Physician  for  .Rwr.— Where  the  physician  employed 
by  the  county  refuses  to  treat  a  poor  person  who  is  in  urgent  need  of 
medical  attention,  the  township  trustee  has  authority  to  employ  an- 
other physician.  Wasliburn  v.  Board,  etc.,  SSI 

4.  Same. — Evidence. — Declaration*  of  Trustee  as  to  Payment — In  an  action 
against  the  county  by  a  physician  employed  by  a  township  trustee 
to  treat  one  in  need  of  immediate  -«—*'■■--  •»■■-  '■■.~i~  —  >: —  -s  •>.- 
trustee  concerning  payment  forservi 
evidence. 


See  Animals;  Criminal  Law,  4. 

TRIAL. 

See  Drainage,  7,  8, 12. 

TRUST  AND  TRUSTEE. 

See  Decedents'  Estates,  6,  9 ;  Principal  and  Agent,  2  to  4,  1 

Estate,  7 ;  Township  Trustee. 

TURNPIKE. 
Bee  Gravel  Road  ;  Taxes,  5. 


VENDOR  AND  PURCHASER. 
See  Deed;  Gravel  Road,  7;  Married  Woman,  3;  Novation;  Per- 
sonal Property ;  Principal  and  Agent,  3  to  9;  Real  Estate; 
Real   Estate,  Action  to  Recover,  2  to  4,  6;   Sheriff's  Sale; 
Taxes,  7. 

VENIRE  DE  NOVO. 

See  Practice,  15, 16. 

VENUE, 

See  Change  of  Venue  ;  Criminal  Law,  24. 

VERDICT. 

See  Instructions  to  Jury,  1 ;  Insane  Person,  3;  Practice,  3,  4,  7; 

Special  Finding,  1, 

verification. 

See  Drainage,  18.  ' 

VOLUNTARY  ASSIGNMENT. 

See  Assignment  for  Benefit  of  Creditors. 

VOLUNTEER. 

See  Subrogation  ;  Taxes,  4. 

WAIVER. 

See  Bailment,  3 ;  Changk  or  Venue,  3 ;  Jurisdiction,  3. 

WARRANTY. 

See  Landlord  and  Tenant;  Real  Estate,  4. 

WATERCOURSE.     - 

See  City,  2;  Drainage,  3, 11 

1.  Change  of  Cliamul, — Riparian  Owner. — AequUteenct. — Etfoppel. — Prc- 
tumplion. — Where  a  change  is  made  in  the  flow  of  a  natural  water- 
course, either  artificially  or  otherwise,  and  riparian  owners  acqui- 
esce in  the  new  state  of  the  stream  for  bo  long  a  time  that  new  rights 
accrue,  or  may  be  presumed  to  have  accrued,  such  acquiescence  is 
binding,  and  precludes  a  restoration  of  the  stream  and  its  surround' 
ings  to  their  original  condition.  liurk  v.  Simonvm,  173 

2.  Same. — Canal. — Bight  of  Way. — Eminent  Domain. — Benefit!  and  Sam- 
ages. — Presumption. — Statute  of  Limitations. — Where  laud  is  taken  (or  a 
eight  of  way  for  a  canal  under  condemnation  proceedings  for  that  pur- 
pose, it  will  be  presumed  that  all  direct  benefits  to  the  owner  were 
included  in  the  assessment  of  damages;  and  where  the  canal  com- 
pany constructs  embankments  and  structures  which  protect  a  ripa- 
rian owner's  land  from  overflow,  and  maintains  them  for  such  a 
period  of  time  as  to  permit  the  running  of  the  statute  of  limitations, 
it  will  be  presumed  that  the  acquiescence  of  the  owner  of  the  fee 
was  due  in  part  to  the  benefit  which  accrued  to  his  land  from  such  en- 
bankmentsand  structures,  and  that  all  the  damages  were  assessed  and 

3.  Same. — Abandonment  o/  Canal. — Ria hit  of  Riparian  Owner. — Id  such  case 
the  abandonment  of  the  canal  will  not  divest  the  owner  of  the  fee 
of  his  right  to  have  the  embankments  and  other  structures  main- 
tained permanently  for  the  protection  of  his  land.  lb. 

4.  Same. — Injunction. — Slate  tf  Stream. — Where  a  person  is  undertaking  to 
destroy  an  existing  watercourse,  or  to  wrongfully  change  the  existing 
state  of  the  stream,  so  as  to  materially  injure  another's  land,  the  lat- 
ter is  entitled  to  an  injunction.  lb. 


—  Expressions   of  opinion   out  of  court  different 
from  that  on  the  witness  stand  may  be  proved  as  affecting   the  credi- 
bility of  the  witness.  Cochran  v.  Amtdai,  XSS 
WORDS  AND  PHBASE8. 


WKITTEN  INSTBUMENT. 

See  Evidence,  7 ;  Pleading,  6,  7. 


END  Or  VOL.  104. 
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